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|. Preface

In the twentieth century around 40 million peoplergkilled in wars. In the same century
around 170 million people were killed by their ovgovernment. The 1994 Rwandan
genocide killed at least 800.000 peopl€he war in the former Yugoslavia killed at least
250.000. Many other conflicts such as in Haiti, r@ieLeone, Liberia and Congo killed
millions, and approximately 90 percent of the vitdiof these past conflicts were civilighs.
These statistics bring credence to Bellamy’s assethat: ‘The most violent conflicts in the
world today are civil wars, often involving goverant-sponsored atrocities against non-
combatants?

After the end of the cold war, expectations weighhthat humanitarian interventions would
be more effectively facilitated by collective act®oof the United Nations (UN) Security
Council (SC). Those expectations were severelypgisated in several cases. International
disagreement on the issue of humanitarian inteimenvas demonstrated when the UNSC
failed to take action to prevent the planned gas®mair Rwanda in 1994, followed by the lack
of intervention to protect civilians in Srebreni@s well as the failure to authorise military
intervention in Kosovo in 1999. Today, a declinmgnber of armed conflicts are inter-state;
instead we face the problem of a proliferationndérnal armed conflicts with a rising number
of civilians becoming victims of mass murder, rapethnic cleansing.

As a response to the demand for international umityquestions relating to humanitarian
intervention, the Canadian Prime Minister, Jeané@&m, announced at the UN Millennium
Assembly in 2000 that an independent Internati@@nmission on Intervention and State

Sovereignty(ICISSY would be established. The mandate of the Comnmissias

! BELLAMY, Alex J. (2006): Just wars. From Ciceroltaq. Cambridge/Malden (Polity Press), 199.

2 See e.g. UNSC Report 1257 (1999): Of the Indepanideuiry into the Actions of the United Nationsifing
the 1994 Genocide in Rwanda. S/1999/1257 of 16 mbee 1999 (Enclosure).

3 BELLAMY, Alex J. (2006), 199.

* Ibid.

® See e.g. PAYANDEH, Mehrdad (2012): “The United iNias, Military Intervention, and Regime Change in
Libya” in: Virginia Journal of International Lavia2 /2, 364.

® International Commission on Intervention and StStevereignty (ICISS) (2001a): The Responsibility to
Protect. Report of the International Commissionlmtervention and State Sovereignty. Ottowa (Intéomal
Development Research Centre). See also BELLAMY xAle (2009): Responsibility to Protect. The Global
Effort to End Mass Atrocities. Cambridge/Oxford [iBoPress), 35 ff.The Commission was established on
initiative of the Canadian officials Don Hubert, iHieHulan and Jill Sinclair responding to former (8¢cretary
General Kofi Annan’s call to resolve the tensiomEen sovereignty and human rights. For politieasons it
was agreed that the commission should work outisideUN, it was therefore sponsored by Canada. irhe f
meeting of the study group took place in 1999 dmlfirst ICISS roundtable was held in January 2001e
name of the Commission was changed from Foreignistéin of Canada Lloyd Axworthy's proposed name
‘International Commission on Humanitarian Intervent to ‘International Commission on Interventi@md
State Sovereignty’ driven by concerns about theitipally controversial language of ‘humanitarian
intervention’. The Commission was co-chaired bynfer Australian Foreign Minister Gareth Evans and by
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‘[...] to build a broader understanding of the prablef reconciling intervention for
human protection purposes and sovereignty [...] andevelop a global consensus on
how to move from polemics [...] towards action [..]".
The final Report of the Commission entitled ‘The sBensibility to Protect’, and its
supplementary volume, ‘Research, Bibliography, Baoknd’, introduced the concept of
Responsibility to Protect (hereafter, R2P), and loarseen as an attempt to institutionalise a
normative framework clarifying when forceful intention in a sovereign state may be
morally and legally legitimate.
This thesis intends to critically examine the catcef R2P, an emerging principle of
international law’ which reconceptualises humanitarian interventiath igs relation to regime
change. Furthermore, this thesis will aim to iniggge whether the intervention in Libya was
an example of the correct implementation of the B@&&trine. This will require an assessment
of whether forceful regime change is a necessamelative of successful R2P policy, i.e. is

regime change eonditio sine qua noof R2P?

Mohamed Sahnoun a former Algerian diplomat andstesiby ten other commissioners: Giséle Coté-Harper
(Canada), Lee Hamilton (USA), Michael Ignatieff (@ala), Vladimir Lukin (Russia), Klaus Naumann
(Germany), Cyril Ramaphosa (South Africa), Fideini®a (Philippines), Cornelio Sommaruga (Switzerland)
Eduardo Stein (Guatemala), Ramesh Thakur (IndidrfAlies).

"ICISS (2001a), 2.

8 See BELLAMY, Alex J. (2009), 4. As illustrated Bellamy, the term used when referring to R2P inetud
particular judgement on the status of R2P. Bellangues that the terncdncep’ merely referrers to an abstract
idea, not an agreed principle or norm. Therefoiie ihappropriate to use the term in reference 28 Ras R2P
has already been accepted as something more thparamrdea (in reference to the UN 2005 World Sutmi
Outcome). R2P is also often referred to as an eimgrgrinciple’ of international law. Bellamy qualifies the
term ‘principle’ as the recognition of something having a statusufficient consensus of functioning as a
foundation for action. The third term used wherkita about R2P is anbrm, which Bellamy defines as
‘collective understanding of the proper behavioliactors’. Within this thesis R2P will be referradthe terms
‘principle’ or ‘doctrine’. The author’s decision to refer R2P to these teisrizased on pragmatic reasons, as
those are the terms which are most commonly agsdcigith R2P and are frequently used by the ICIBSUN
High-Level Panel on Threats, Challenges and Chaggeernments and NGOs. Additionally, in the autbor’
view these terms refer best to the current statuscognition of R2P.



II. Structure and Scope of the Thesis

As the title suggests, the present thesis focuseésebaspect of military intervention. R2P is a
highly political subject and at the same time i®ofdescribed as a developing international
legal norm. This thesis does not intend to condandnh-depth legal assessment of R2P and the
associated legal issues. Rather, it aims to comhméegal examination of the principle with
the political and theoretical debate within Intd¢ro@al Relations and Realpolitik. It needs to
be stressed that it is not within the scope of thissis to analyse economic, political or
diplomatic measures, although these measures aselglrelated to the ultimo ratio of
military intervention and are important contentsR#P. Nevertheless, the author narrowed

the field of analysis to military measures dueh® ¢hosen case study.

This thesis is divided in two main parBart A will analyse the developing human protection
doctrine, R2P, including its political and legavd®pment, its origins, as well as its present
content and implementation. In addition to the exation of the legal issues surrounding
R2P, this thesis will consider the approaches ahesoof the leading academics and

practitioners specialising in the emerging R2P idloet Part A is subdivided into five parts.

Part B will look at the background giving rise to the Y& intervention and subsequent
regime change and the link between R2P and forcegime change. It will discuss whether
military intervention for the purpose of human paiton is aligneger seto regime change.
Part B will analyse the implementation of R2P adl s examining the question of the
legality and legitimacy of forceful regime; bothrngeally and in the context of Libya. More
precisely, the Resolutions of the UNSC, as wellh&spositions and approaches of the main
actors involved in the Libya intervention, will lm®nsidered. Part B is subdivided in three

parts.






A. Responsibility to Protect

A. Structure

Part A of this thesis is dedicated to a politicadl degal assessment of the doctrine of military
intervention on the grounds of human protectionrt Rme, entitled Genealogy and
Theoretical Background of R2P (1.), starts by laying down the theoretical basis andiror

of R2P, namely theJust War Doctrine (1.1.).The second chapter then debates the
differentiation betweeklumanitarian Intervention and R2P (1.2AfterwardsHumanitarian

Intervention(1.3.)as such is outlined.

Parttwo, namedT he ICISS Report on R2P (2.), introduces the doctrine of R2P as stipulated
by the ICISS Report as well as new achievementsimihe intervention debate for a human
protection purpose. The first chapter is calate Principles and Foundations of R2P (2.1.)
it outlines the Report and its core assumptiontHeuy theScope and Titlef the Doctrine
(2.1.1.)are debated in the second chapter. The followlmpter outlines th&enealogy of
R2P (2.2.)The final section presents thestitutionalisation of R2P (2.3)

Partthree deals with theLegal Questions (3.) surrounding R2P. At the beginninguman
Rights (3.1.) are discussed. Further, the conflict between anylit intervention on
humanitarian grounds and thHrohibition of Armed Force in International Law.3) is
illustrated. The third chapter then debates Fmaciples of Non-interference (3.3.1.) and
Sovereignty (3.3.2in regard to R2P. What needs to be clarified & #tate sovereignty as
such is not analysed explicitly concerning its aiag nature, as such detailed legal analysis
would exceed the scope of this thesis. The bagal leonstructs and issues related to state
sovereignty and R2P are illustrated. The final thiapresents &onclusion(3.4.) from the
judicial perspective concerning the legitimacy ofitary intervention under international law

in special regard on the above mentioned prohib#ioed principles.

Partfour then focuses on thiResponsibility to React According to the ICISS (4.). Hence
the concept of military intervention as stipulated the ICISS Report is outlined more
closely. The first chapter assesses Responsibility to React (4.1outlining under which
circumstances military intervention for human potiten can be justifiable. The second and
final chapter of part four then deals with theidifft question of th&ight Authority (4.2.)



Partfive, entittedR2P and International Relations Theory (5.), outlines four major theories
of International Relations and their standpointsvaxls R2P, namelyRealism (5.1,)
Liberalism (5.2.) Cosmopolitanism (5.33nd theEnglish School (5.4.Moreover, the final
chapter of this section entitle@onclusion (5.5.)considers the arguments against and in
favour of R2P, the danger of abuse and the do&roilemma of selectivitywhich has been

especially demonstrated recently with the lacknédrvention in Syria.



1. Genealogy and Theoretical Background of R2P

1.1. Just War Doctrine

This chapter will outline a doctrine which dealsttwthe question of evaluating the moral
legitimacy of war or military intervention. The pusar doctrine is rich in diversity, rooted in
Christianity, and spans a tradition of 200 yeatse @iebate on humanitarian intervention and
R2P is closely related to the just war doctrinethasjust war criteria have been adopted in the
ICISS final Report on R2P .Therefore, the just war doctrine is the theorétimasis of
humanitarian intervention and R2P and still is reflg associated with today’s debate on
R2P. It is not within the scope of this thesis bart the evolution of the just war doctrine in
depth, but it is important to illustrate its geridnatory and content.

The just war doctrine is essentially about evahgathe legitimacy of the use of forteThe
origin of the just war tradition lies in thes ad bellundoctrine of early European civilisation
which already included the core elements of mogleshwar theories. Todayjsis ad bellum
doctrine comprises seven critetfaThe right intentionis the first criteria, which stipulates
that the use of force must be motivated by justnnhbns. Furthermore, only jast cause,
namely to correct or prevent grave injustice, amtimise the use of force. Thinciple of
proportionality must be adhered as well, meaning that the benefitssing force must
outweigh the injustice. Additionally, the use ofde must always be tHast resortand shall
therefore only be used if all peaceful means atemested or are not viable. Furthermore,
recognised public authority must authorise theafderce which is referred to as the criteria
of right authority. Thelikelihood of succesmust also be considered. Finally, there has to be
proper declaration The use of force must be publicly declared analiply justified.

Plato and Aristotle were the first to consider therality of war'? Later, in the time of the
Roman Empire, it was Cicero, one of the most inmgrdriphilosophers of that time, who
contributed greatly to the recognition of just awity and just cause when considering
legitimacy of war. Augustine of Hippo, whose worlasvinfluenced by Cicero, without doubt

shaped the development of the just war theory Augustine the right intention as well as the

° This will be illustrated in Chapter 4, Part A.

19 HEHIR, Aidan (2010): Humanitarian Intervention. Antroduction, Basingstoke/New York (Palgrave
Macmillan), 23.

M Listed by HEHIR, Aidan (2010), Box 2.1, 24.

12 For a detailed genealogy of the just war tradisee e.g. BELLAMY, Alex J. (2009), 15 ff; HEHIR, dan
(2010), 22 ff.



right authority were of particular importanteHe believed that a just king would fight only
just wars to uphold justice and maintain the pe#oerefore for him only wars of necessity
and not those of choice were foughtience the three core criteria of today’s just th@ory
where already formulated by Augustine of Hippo, reveit was Thomas of Aquin who
conceptualised th@us ad bellumdoctrine in the Middle Ages. From this perspectivar
would only be morally legitimate if the right autitg acted for the right reason and with the
right intention® Francisco de Vitoria was also a great contribiriche advancement of just
war and natural law. Hugo Grotius, often referredbe the father of international law,
believed in the law of natur8,which according to his presumption formed the dadithe
law of nations.’ Natural law plays an important role in contempgrdebates on the use of
force and can be seen as one of the foundatioharafnitarian intervention and R2P as it is
the foundation of humanitarian law and of the geoéition of human right. Just war doctrine
however disappeared from international law whenBbeopean system of balance of power
and the concept of sovereign state were establish@648 with the Peace of Westphdfia.
As states where from then onwards considered lsmugreign and equal a just cause for war
ceased to exist, in so far as it became irrelewardainy legal way for the international
community*® Rather, states where admonished to respect tlee sthtes and to privilege
peaceful methods of solving conflicts, neglectirgy WwVith the First World War, the just war
doctrine was revived as the international commuaggin dealt with the question of unjust
war?® Today, two distinguished fields of assessment hdeeeloped and sharpened the
differentiation betweejus ad bellumandjus in bello While jus in bellois a different subject
which does not concern this thesis, jhe ad bellumtradition established an important
framework and helpful tool when analysing the lieggicy of coercive force. Hence the
philosophical roots of R2P can essentially be foundhe just war tradition as well as in
natural law. The following chapters will chart tlectrine of humanitarian interventions and
the controversy on legitimation and justificatiohmoilitary intervention in order to protect

lives.

B HEHIR, Aidan , (2010), 27.

“BELLAMY, Alex J., (2009), 28.

5 HEHIR, Aidan, (2010), 28.

18 For extensive definition of natural law see supoée 32. Natural law is unwritten law premised be view

that certain rights are inherent by virtue of hum@ature. The naturalist doctrine rests upon tha itteat

common human nature generates common moral dutteaghts.

"HEHIR, Aidan (2010), 30-31.

iz SHAW, Malcolm N. (2003): International Lawifth Edition. Cambridge (Cambridge University Psg$015.
Ibid.

%% bid, 1016.



1.2. Humanitarian Intervention and R2P

R2P essentially derives from a controversial doetrdebated under the term ‘humanitarian
intervention’. It needs to be clarified that R2Pnst completely distinct from humanitarian
intervention; rather, it is an advancement of ih éssential distinction is that R2P, as put
forward by the ICISS Report, does not solely deidh wilitary intervention on the basis of
humanitarian reasons, in contrary to humanitarrgarvention. It is a broader concept that
includes prevention, reaction and rebuilding andamby military acts’* Therefore and due to
several other reasofSthe ICISS commissioners decided to change theukyerelating to
the subject. Introducing a new language to the teba humanitarian intervention aimed
inter alia to emphasise the new elements addedhéo aid debate on humanitarian
interventions. At the very heart of the work of tBemmission was an effort to develop an
efficient framework to prevent and react upon massind systematic human rights abuses,
large scale loss of life, genocide and ethnic dewp as well as finding a way of
reconceptualising humanitarian intervention so@erisure that it would enjoy the widest
possible international support. Hence R2P derives fhumanitarian intervention but can
also be pictured as a distinct concept due to #news new approaches amending the original
doctrine. This was illustrated for example when R2# presented to the General Assembly
(GA) at the World Summit 2005. Former Secretary-&ahKofi Annan decided not to place
R2P under the banner ‘collective security’ and ‘asérce’, in order to distinguish R2P from
humanitarian intervention as a broader concepthwtiaes not only deal with the use of force
and security issués. It is often stressed that even concerning noneawsal use of force,
R2P is much more than humanitarian interventionit & a commitment from all member
states of the UN to protect their own citizens frgenocide, ethnic cleansing, and crimes
against humanity as well as to assist other statefsilfilling their responsibilities* As
humanitarian interventions mark the background @He2P originates from, and due to the
similarity of the two concepts, especially whenatnes to military intervention, it is essential

to outline the prior.

2 As already outlined in the preface this thesislesizely deals with military intervention and exdes the
issues of prevention and rebuilding. Adding prei@nand rebuilding to achieve a broader concegherissue,
however, was one of the main amendments which rerldifference between humanitarian interventiod an
R2P.

2 This will be illustrated more closely in Chapterart A.

Z BELLAMY, Alex J. (2009), 76.

* |bid, 197.



1.3. Humanitarian I ntervention
One of the greatest difficulties of the concepthafmanitarian intervention’ is that it lacks
clarity. More precisely there is no consensus wittiie international community on which
circumstances, if any, may allow for rightful arejitimate military intervention aiming to
protect strangers across borders. The debate afbarai justification is primarily a political
one, while the discourse on the legitimacy is jiadicThe controversy in the matter of
humanitarian intervention is mirrored in the greafriety of definitions given for such
interventions. One of the various descriptions afnhnitarian intervention is given by
Holzgrefe:
‘[T]he threat or use of force across state bortigra state (or a group of states) aimed
at preventing or ending widespread and grave varlatof fundamental human rights
of persons other than the nationals of the inteangestate and without the permission
of the state within which force is applied.’
The ICISS defines humanitarian intervention as:
‘Action taken against a state or its leaders, withits or their consent, for purposes
which are claimed to be humanitarian or protectjvg including all forms of
preventive measures, and coercive intervention ameas— sanctions and criminal
prosecutions - falling short of military intervei.?®
The definition given by Fernando Téson, includes fadgement of permissible and
impermissible interventions. Furthermore he considihe form of government of the
intervening and the intervened state. His definitmf permissible interventions reads as
follows:
‘[T]he proportionate international use or threat military force, undertaken in
principle by a liberal government or alliance, athn&t ending tyranny or anarchy,
welcomed by the victims, and consistent with thetdoe of double effect”
Despite lacking a clearly defined understandingphanitarian intervention, the majority of

scholars agree upon certain attributes: namely, hbananitarian intervention requires the

% HOLZGREFE, J.L. (2003): “The Humanitarian Intertien Debate” in: HOLZGREFE, J.L; KEOHANE,
Robert O. ed. (2003): Humanitarian Interventiorhi&l, Legal and Political Dilemmas. Cambridge/N€ark
(Cambridge University Press),18. Holzgrefe stregsashe defines humanitarian intervention in fhasticular
way, excluding non-forcible interventions such asremic or diplomatic sanctions, because the curesif
legitimating the use of force to protect human tsgis more urgent and controversial. The authdhefpresent
thesis decided to follow this definition given bylAgrefe as the scope of the present thesis iseldrio military
intervention.

% |CISS (2001a), 8. Quoted by HEHIR, Aidan (201, 1

27 TESON, Fernando R. (2003): “The Liberal Case famtdnitarian Intervention* in: HOLZGREFE, J.L.;
KEOHANE, Robert O. ed. (2003): Humanitarian Intertien. Ethical, Legal and Political Dilemmas.
Cambridge/New York (Cambridge University Press), 94
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intervener to be a third party of the conflict,tttize intervention is an act without the consent
of the host state and that the means of the iménreare coercive, hence the threat or use of
armed forcé® Furthermore, the intervention by definition had&driven, at least allegedly,
by humanitarian concerns in order to be associaiddthe term humanitarian intervention.
The scope and content of these humanitarian cos@srnvell as which, if any, humanitarian
concerns should morally as well as legally legitenmilitary intervention is subject to fierce
debate. It was therefore necessary to clarify wimténtions are qualified to justify military
intervention on grounds of humanitarian concernstifermore, the question of determining
which cases of human rights violations providelibsis of a just cause to intervene needed to
be resolved. The ICISS attempted to resolve thaestmpns about legitimacy and the content
of humanitarian intervention by determining sixtemia which need to be satisfied for
intervention to be justifiable and leddl.

One of these criteria primary concerns the leghhtiee namely the question of the lawfulness
of coercive intervention in a sovereign state. TOKSS suggests that military interventions on
humanitarian grounds need a UNSC authorisation u@tepter VIl of the UN Charter in
order to be in compliance with international [EwThe legality of such authorised
interventions notwithstanding, it is further ofterssumed that interventions which are
permitted by the UNSC must also satisfy the othigerga of a morally rightful intervention.
That is to say that the intervention must be based just cause and guided by the right
intentions. Therefore, interventions aiming to podtcivilians which are legitimised by the
UNSC enjoy better standing in the international oamity than those lacking a UNSC
mandate. If a UNSC approval is missing, the isamimes much more controversial, legally
as well as politically. The controversy about tegifimacy of military intervention without a
UNSC approval has been debated heavily and immlysever since. This dispute has so far
not been resolved.

Those contributing to this discussion take sidgsedding upon their particular attitude on the
primacy of certain principles and rules of intefomal law>! Some scholars, mainly those

following natural law?® argue that military intervention on the groundshafnan protection

% See e.g. HEHIR, Adian (2010), 16ff.

2 These six criteria follow the just war doctrinadaaiill be outlined in detail in Chapter 4, Part A.

% See e.g. HOBE, Stephan; KIMMINICH Otto (2004): feimung in das Vélkerrecht. Achte, vollstandig neu
bearbeitete und erweiterte Auflage. Tlbingen/Bé&eFrancke Verlag), 332; BELLAMY, Alex J.(2009)02.

31 BELLAMY, Alex J. (2006), 199.

32 See e.g. HEHIR, Aidan (2010), 83ff. See also HOREFE J.L. (2003), 25-28. One of the most divisive
controversies surrounding R2P and humanitariamvatgion is the tension between positive and nataa
Natural law is unwritten law premised on the vidattcertain rights are inherent by virtue of humature. The
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can be legitimised by obligations under internasiomuman rights la#% and therefore does
not necessarily need the authorisation of the URfSCminority of scholars argue ‘that there
is a customary right of interventioR’in ‘supreme humanitarian emergenci&ssuch as
actual or apprehended large scale loss of lifetlonie cleansing. In contrast, the majority
claims that humanitarian intervention involving titveeat or use of armed force, undertaken
without the mandate or the authorisation of the GNIS a breach of international |&WThis
breach of international law, however, does not wkelthe possibility of the intervention
being morally legitimate. This raises the politieald ethical question concerning the moral
rightfulness of unilateral and collective interviens without a UNSC mandate.

The debate on the centralised control over theafiderce exercised by the UNSC came
dramatically to the fore after the Rwanda genoane the later forceful NATO intervention
in Kosovo. The genocide in Rwanda in spring 8%limarked an essential turning point as
people all over the world were shocked and deefiiged that 800.000 people where most
brutally killed in only 100 days because the mast/@rful member states of the UN could not
muster enough political or moral will to halt a gerde that was more efficient than the

naturalist doctrine rests upon the idea that comimaman nature generates common moral duties ahtbsrig
These rights or rules of moral behaviour are thougrbe universally binding and determined by oumhin
nature. Some authors infer that these duties, walcheople have by virtue of common humanity, e a
right of humanitarian intervention. Holzgrefe foragnple mentions Hugo Grotius who argued that state®
the right, but not the duty, to intervene in belwdlthe oppressed. Grotius based this right onrabtaw and the
universal community of humankind. On the contraniagrefe presented theorists of natural law, likeaBuel
Kant, who oppose the right to intervene and manetdithat states have the duty to refrain from fatarg in
each others affairs. The contrary position is pasilaw, which basically is ‘man made law’. Positilaw rests
on the notion that law is what lawmakers commantiaore agreed upon. For positivists norms are fusiey
are lawful, which means that they are enacted dougrto accepted procedures. The content of thenrier
irrelevant to its binding force. [HOLZGREFE J.L @), 35] Positive law has increasingly evolved sitiee end
of the Second World War and today is predominainttiernational relations and international law.

% In reference to international human right treasesh as e.g. the Universal Declaration of HumaghRi
(UDHR), the Genocide Convention, the Geneva Coneestand its Additional Protocols.

% |CISS (2001a), para 2.26,p 16.

% BELLAMY, Alex J.,(2006), 201.

% |bid, quoting WHEELER, Nicholas; GRAY, Christif2008): International Law and the Use of ForEkird
Edition. Oxford/New York (Oxford University Pressizeneral ed. EVANS, Malcolm; OKOWA, Phoebe:
Foundations of Public International Law, 42. As %rautlines in the context of the NATO interventiom
Kosovo, the UK for example argued that the useodfd is legal in and justifiable as an exceptionahsure to
prevent an overwhelming humanitarian catastropba# diplomatic means have been tried and failed.

3" See e.g. SIMMA, Bruno (1999): “NATO, the UN anc tbise of Force: Legal Aspects” in: European Journal
of International Law (EJIL), 10, 6; See also BELLAMAIex J. (2006), 200.

% Until Rwandan independence in 1962, the minorityts® ruled the countryln the early 1990s, Hutu
extremists (the Hutus where the biggest of theetlathinic groups of Rwanda with approximately makimpg
85 % of the population) within Rwanda’s politicdite blamed the Tutsi minority (approximately 14@&bthe
population) for the country’s increasing socialpeemic, and political pressures. Violence begaeratplane
carrying President Habyarimana, a Hutu, was sheaindon April 6, 1994 and killed everyone on boarader
the cover of war Hutu extremists killed approxinhat®00,000 people, Tutsis as well as moderate Huths
systematic massacre of men, women and childrenptaale in less than 100 days between April and 1984.
See e.g.: UNSC Report 1257 (1999): Of the Indepsnkhguiry into the Actions of the United Nationarihg
the 1994 Genocide in Rwanda. S/1999/1257 of 16 mbee 1999 (Enclosure); BARNETT, Michael (2011), 5.
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Holocaust® After the great failure in 1994 the majority of ¥ern governments agreed that
actual or apprehended genocide, ethnic cleansiggoss human right violations are matters
which must be acted upon. A well known exampledfbectively protecting civilians across
state boarders even if the UNSC is unwilling orhleao authorise the use of force is the
NATO intervention in the former Federal RepublicMaigoslavia in 1999 without a UNSC
authorisation. That Rwanda had not been forgottehthat the lesson had been learned was
poignantly stressed in 1999 in Atlanta by Tony Bla heavy campaigner for the NATO
intervention:

‘Can the outside world simply stand by when a rogtste brutally abuses the basic

rights of those it governs? [...] Allow ethnic ahséng or stop it. That remains the

choice.*
In opposition to such rhetorical commitment to taiy intervention for the purpose of human
protection the majority of the world’s states stiive privilege to non-intervention over
human right$® Nevertheless, protection of and respect for humights has effectively
become a central subject in International Relatiand international law as well as in
Realpolitik** The intervention in the Kosovo conflict demonstthtthat if the UNSC is
blocked, the moral duty to prevent mass murder ethdic cleansing does not vanish. The
NATO intervention was not condemned by the UNSCdisib not approved. Some scholars
argue that there was meagre approval of the intéioreand that the actions taken by NATO
can not support any legal justification of a rigiimilitarily intervene to protect human rights
and lives*® Other argued that international community pred@mity approved the actions
taken by NATO in Kosovo which gives credence to tlewelopment of consensus that in

certain cases intervening in sovereign states dardnitarian reasons can be justified without

% LU, Catherine; WHITMAN, Jim ed. (2006): Just anahjust Interventions in World Politics. Public and
Private. Basingstoke/New York (Palgrave Macmillaf),

‘O MALMVIG, Helle (2001): “The Reproduction of Sovégaties. Between Man and State During Practices of
Intervention” in: Cooperation and Conflict, 36, 257

*I BELLAMY, Alex J. (2006), 206. See also BELLAMY, &k J. (2008): “The Responsibility to Protect ane th
problem of military intervention” in: Internationa@ffairs, 84/4, 621-624. As Bellamy argues in hiticke the
overwhelming majority of governments, regional erigations and particularly the UN itself reject aee
measures without authorization by the UNSC andefoee dismiss military intervention or use of fotoeyond
the two exemptions of the UN Charter. Bellamy akscalls that a widespread hostility to the ideanilitary
intervention on humanitarian grounds was articalatyy NGOs, civil society organisations as well as b
governments when participating in the roundtabkdd by the ICISS while working on the final RepoftR2P.
“2See e.g. ICISS (2001a), para. 1.15,p 6.

43 SHAW, Malcolm N. (2003), 1047. He argues that doetrine of humanitarian intervention was invokeu a
not condemned by the UN, as there was no formabmsednent but also no condemnation of the NATO
intervention in Kosovo. Therefore it is not possibd chart the legal situation as going beyond this
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UNSC approvaf* The triggering question in the context of Kosow® Whether the
intervention can be seen as a particular shift allective international security towards
individual human security - towards legitimisingarvention on legal foundations such as the
human rights provisions of the UN Charter. The pgobfaced here essentially is reflected in
the UN Charter itself. On the one hand, forbiddangned intervention and the plea for respect
of state sovereignty; on the other hand, demanttiagMember States to respect human life,
human dignity, basic freedoms and fundamental sigtitevery human owed by humanity,
whilst remaining silent on how to regulate confloettween these norms. The dilemma is a
logical result of the vast proliferation of humaghts coupled with the commitment to protect
and respect those rights, as well as the absencerodsponding changes to the Charter’s
provision dealing with the violation of human right A number of countries, particularly in
the West, are gradually shifting towards a commitirie protect not only their own citizens
but also those of other states from genocide, wares, ethnic cleansing and crimes against
humanity*® Despite certain conclusions that can be drawn fmsovo, there was an obvious
need to clarify and reconsider legal legitimacyvdiat was morally postulated, namely
intervention for the purpose of human protectiorevéttheless humanitarian intervention
remains a twofold topic; allowing such intervenspespecially without UNSC authorisation,
bears the danger to open a Pandora’s Box of legitignthe use of force on grounds of moral
assumptions. Such interventions further followihg standpoint of international courts and
the majority of international lawyers lack explitégal basis in the UN Charter as well as
unanimous assent in the international communityhenissue. On the other hand it is owed to
humanity to not watch while millions are murdereg dictators or due to a failed state
situation. Therefore it is important to highlighiat one should not only be impressed by the

“ See e.g. GRAY, Christine (2008), 42-43, 50; Thdstending the legality of the NATO intervention esit
point at the UNSC Resolutions passed under Chafitaf the UN Charter which called on Yugoslaviagtop

its action, imposed an arm embargo and warned Yagasfrom further actions taken under Chapter &flthe
UN Charter if the situation amounts to a threainternational peace and security. Hence as Yugiastdid not
comply with the demands of the UNSC the NATO inéstion was justified especially in regard to UNSC
Resolution 1203 (1998) despite the lack of cledh@isation of the use of force. This however dtsticated
that those who argue along these lines strongler ref an implied authorization of the UNSC and d¢fiere
generally do not support the unilateral right tdemene militarily on humanitarian grounds. See WUNS
Resolution 1160 (1998): atne letters from the United Kingdom (S/1998/223) dine United States (S/1998/
272), of 31 March 1998; UNSC Resolution 1199 (1988)Kosovo (FRY), of 23 September 1998; UNSC 1203
(1998): on Kosovo, of 24 October 1998.

HEHIR, Aidan (2010), 94.

“° See e.g. CHANDLER, David (2004): “The Responsipilo Protect? Imposing the ,Liberal Peace® in:
International Peacekeeping, 11/1, 59.
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dangers and ineffectiveness which humanitarianriatdgion bears but rather sensitise

consciousness to the immorality and probable iséffeness of non-interventidi.

“"BELLAMY, Alex J., (2006), 202. Quoting RAMSEY (2@} 23.
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2. ThelCISS Report on R2P

2.1. Core Principles and Foundations of R2P
Responding to the desire and need to find commounngt on the subject of humanitarian
intervention, the ICISS worked over one year orea itoncept which was presented in the
final Report of the Commission in December 2001e ™D page Report and 400 page
supplementary volume was published under the Titie Responsibility to ProteciThe
Commission met five times and hosted eleven regiomandtables and various national
consultationd® The Commission was chaired by the former Ausmak@reign Minister
Gareth Evans and by Mohammed Sahnoun, a formeriAtgeiplomat, and assisted by ten
other commissioners from, Canada, the USA, Germ&wjizerland, Russia, south Asia,
Latin America and Afric4’
The Report states that it is about the so-callgtrof humanitarian intervention and ‘the
guestion of when, if ever, it is appropriate foates to take coercive - and in particular
military - action, against another state for thepmse of protecting people at risk in that other
state’ In general, the Commission aimed to settle theicoing disagreement as to whether
there is a right of intervention for human protentpurposes; when it should be exercised and
under whose authori{f. The necessity to establish a clear concept onvieréion for human
protection purposes, as outlined in the previouaptdr, resulted from the ‘growing
recognition worldwide that the protection of humsecurity, including human rights and
human dignity, must be one of the fundamental divjes of modern international
institutions®2 Hence the ICISS outlined the goal of their woskallows:
[...] to generally build a broader understanding tbe problem of reconciling
intervention for human protection purpose and saigaty; more specifically, [...] to
try to develop a global political consensus on lownove from polemics- and often
paralysis- towards action within the internatiorsgistem, particularly through the
United Nations>®
Although the Commission renamed the debate froghtrio intervention’ to ‘responsibility to

protect’, the substantive issue did not change;emhgmvhen it is legitimate or necessary to

*8 EVANS, Gareth (2008): The Responsibility to Proteending Mass Atrocity Crimes Once and For All.
Washington, D.C. (Brookings Institution Press), 38.
“9See e.g. BELLAMY, Alex J. (2009), 37.
0 |CISS (2001a), Foreword VII.
51 i
Ibid.
*2 |bid, 6.
%3 |bid, 2.
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intervene in a sovereign state. Noteworthy is #w that the Commission’s work shifted the
focus from the state to the individual as it didt fiocus on the issue of humanitarian
intervention and therefore the right to interveng kather on the responsibility to intervene.
The concept of R2P therefore hallmarks a shift towehuman securit§ accordingly the
Commission states that “[...] the concept of secustyow increasingly recognized to extend
to people as well as to stat®&s”
The main insight of R2P is that each sate hasdabgonsibility towards its citizens to protect
them from murder and severe human rights violatidigs responsibility is an inherent part
of state’s sovereignty; therefore sovereignty Vaessif the sovereign state does not fulfil its
responsibilities towards its populatihCorrespondingly, the synopsis of the Report stated
that ‘state sovereignty implies responsibilities)ydathe primary responsibility for the
protection of its people lies with the state its8lf The Report followed the concept of
sovereignty as responsibility which means that smigaty can be suspended if a state does
not fulfil its responsibility to protect its citins. Following the core principles of the R2P
doctrine sovereignty is not indispensable. Ratheg conditioned by the compliance of a
state to fulfil its responsibilities towards itsgpde. To use Bellamy's words: [...] if
governments fail to fulfil sovereignty’s purposeeithlegitimacy is diminished® As the
Report stressed, the primary responsibility remawtkin the state itself. It is ‘only when
national systems of justice either cannot or wilt act to judge crimes against humanity that
universal jurisdiction and other international ops should come into play’. Hence if a
government fails to take its responsibility to aitits population from genocide, war crimes,
ethnic cleansing and crimes against humanity, éspansibility of the unwilling or incapable
government to protect its population is assignedthe international community. The
international community then is responsible to gantge the wellbeing of the population with
non military, as well as military means, if necegsao quote the Report:

‘Where a population is suffering serious harm, assallt of internal war, insurgency,

repression or state failure, and the state in ¢uress unwilling or unable to halt or

> EVANS, Gareth (2008), 34. The concept of humarusgcthough, derives from Mahbub ul Hag, special
adviser of the Human Development Report 1994 tiNedv Dimension of Human Securignd his team, who
encouraged a change of focus from the predominate security towards the affected people and thet#dom
from want and from fear.

% |CISS (2001a), para 1.28,p 6.

% See also BELLAMY, Alex J. (2006), 206, for histai background of the idea of ,sovereignty as
responsibility*.

>’ |ICISS (2001a), XI.

8 BELLAMY, Alex J. (2006), 205.

9 |CISS (2001a),14.
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avert it, the principle of non-intervention yieltts the international responsibility to

protect™.

Furthermore, the foundations of R2P are outlinedthi@ Report. These foundations are
primarily obligations inherent in the concept ofvereignty as responsibility as outlined,
further the duties and responsibilities of the UNIBCthe maintenance of international peace
and security, third the human rights and humanegtain treaties international as well as
national, and finally state practise as well as pihactise of regional organisations and the
UNSC itself®* The final Report of the ICISS introduced threeelsvof responsibility which
are all embraced by R2P. First the responsibititprievent, second the responsibility to react
(which means to respond to human need with apmt@pmmeasures, including coercive

measures and in extreme cases military intervengind the responsibility to rebuifd.

2.1.1. Scope and Title of the Doctrine
The Commission decided to distance itself fromtéreninology ‘humanitarian intervention’
for two reasons: primarily as a response to strgmgosition of humanitarian agencies and
organisations towards militarisation of the wordrimanitarian’ and, secondarily, because of
the inherently approving nature of the positiveoaied word humanitaridfi. The new
terminology ‘the responsibility to protect was meato support the sense for
reconceptualising the issues relating to ‘humaiaitamtervention’, it was also expected to
have a refreshing effect on the ongoing debate tabomanitarian intervention in the
international community.
The Report stressed that it does not argue fogainat a ‘right to intervene’; rather, it prefers
to talk of the ‘responsibility to protect’. Nevertheless, intervention remains a central &fm
the debate no matter how it is named. TherefoeeCibmmission found it necessary to clarify

the meaning of the ambiguous term. The Commissated that:

% bid, XI.

®% |bid. The foundations of R2P read as follows: @bligations inherent in the concept of sovereigitythe
responsibility of the Security Council, under Ad &f the UN Charter, for the maintenance of intéomal
peace and security; C. specific legal obligatiomslar human rights and human protection declarations
covenants and treaties, international humanitddanand national law; D. the developing practicestHdtes,
regional organisations and Security Council itself.

%2 The first and the third responsibilities do netdit the heart of this thesis and therefore willbeassessed.
% |bid, para 1.40, p 9. “The Commission has respdridehe very strong opposition expressed by hutadan
agencies towards any militarization of the wordrtanitarian’ as well as the Commission respondeth¢o
suggestion that the use in this context of an ieidy approving word like ‘humanitarian’ tends teejudge the
very question in issue - that is, whether the irgation is in fact defensible.”

% |bid, para 2.4, p 11.
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‘The kind of intervention with which we are concedhnin this report is action taken

against a state or its leaders, without its orrtleensent, for purposes which are

claimed to be humanitarian or protectid.’
‘Intervention’ therefore can include any non-cormel interference in internal affairs, as
well as any kind of coercive action which inclugeditical and economic measures as well as
military threat or forcé® In spite of the recognition of the different formisintervention, the
greater part of the final Report focuses on intetiem via military force.
The Commission further found it necessary to gfattifat it was not within the scope of the
Report to break new ground on the question of medipg to terrorist attacks within a state.
This clarification was necessary due to the test@itacks of September 11 in New York and
Washington DC three months before publication & BReport in December 2001. The
terrorist attacks of September 11 launched a coetsial debate on protection against
terrorism and the right of self- defence. Thesaasshowever, are neither at the centre of the
Commission’s field of study nor a research questibthis thesis.
As mentioned in the introduction, R2P is mostleregd to as a doctrine or principle and only
few scholars claim that R2P can already be caltednaerging norm of international law. The
Commission itself argued that ‘there is not yetudficently strong basis to claim the
emergence of the new principle of customary intéonal law®’. R2P therefore is rather
suggested to be called an emerging guiding priacgdl the international community of
state® This appraisal still is the most commonly suppmrtaotwithstanding the broad
recognition of R2P today as it certainly has aipaldr status of sufficient consensus in
functioning as a foundation for action. The concepR2P can therefore be pictured as a
developing international principle, not yet an egmeg norm, which reconceptualises the
legitimacy of intervention on the grounds of huntarman reasons and moral duty.
After the given introduction of the doctrine thexhehapter will illustrate the history of R2P

and how it gained international standing, as weitsiimplementation.

2.2. Genealogy of R2P
In 2004, three years after the official presentatbthe final Report of the ICISS on R2P, UN

Secretary-General Kofi Annan appointed a High-LeRahel on Threats, Challenges and

% |bid, para 1.38, p. 8.
% |bid.

" bid, 15.

% bid, 15; XI.
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Changes to assess and clarify contemporary thteatgernational peace and security, and
indicate appropriate ways to respond to them. Hpent of this panel was presented to the
UNGA and carries the title ‘A more secure world:r@hared responsibilit§’. It calls R2P an
emerging norm of great importance. One year ldtBM, Secretary-General Kofi Annan
supported the concept of R2P in his 2005 Reportaiiger Freedom: Towards Development,
Security and Human Rights for aff.With this clear endorsement of the R2P concept, it
finally gained official advocacy within the cenwé&the UN. At least since that moment, R2P
has been advocated and discussed broadly in neasnaell as in the international arena.
Another remarkable step towards implementing thecept of R2P was its inclusion in the
UNGA Resolution 60/1 of the ‘2005 World Summit Outee’. The UNGA Resolution
acknowledges the concept of R2P in Paragraphs 3884itled: ‘Responsibility to protect
populations from genocide, war crimes, ethnic cd&amand crimes against humanityThe
two paragraphs 138 and 139 of the World Summit @Quteessentially clarified that the state
itself has the primary responsibility towards thewn citizens but that all other states have
the responsibility to assist the state in fulfidjinhis primary responsibility. Paragraph 139
further states that the international communityotigh the UN, has the responsibility to use
appropriate diplomatic, humanitarian and other pdaneans to help to protect population
from genocide, war crimes, ethnic cleansing anchesi against humanify.Furthermore the
UNGA Resolution stipulates that if peaceful meamsiaadequate and national authorities are
manifestly failing to protect their populations timernational community is prepared to take
collective action, through the UNSC, on case — lopse basis and in a timely and decisive
manner’® It needs to be highlighted that there is signiftcaiscrepancy between the original
concept of R2P and how it has been adopted by tivel wommunity. More precisely, the
ICISS Report has been cut down to three paragraptisvas therefore massively truncated.
Furthermore, the UNGA Resolution limited militarpterventions exclusively to UNSC
approval. Advocators of the concept of R2P nevétiseclaim that the acknowledgment of
the concept by the UNGA can still be seen as anabée achievement as the fundamental

structure of the R2P has been preserved.

9 UN (2004): A more secure worl@ur shared Responsibility. Report of the Secret@gneral’s High level
Panel on Threats, Challenges and Change. A/59/6B8aember 2004.

“ UN (2005): In large freedom. Towards security, @lepment and human rights for all. Report of the
Secretary-Generals High level Panel on Threatsll&€tges and Change. A/59/2005 of March 2005.

"M UNGA Resolution 60/1 (2005): World Summit OutconfeéOztober 2005, para 138- 139.

2 |bid, para 139.

3 Ibid.
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2.3. Institutionalisation of R2P

The institutionalisation and recognition of R2P wiaainly realised by the UNSC Resolutions
1674 (2006) and 1706 (2006). UNSC Resolution 1@D06) ‘on the protection of civilians
in armed conflict’ reaffirms in Paragraph four tRaragraphs 138 and 139 of the World
Summit Outcome Document regarding the respongibild protect populations from
genocide, war crimes, ethnic cleansing and cringginat humanity? UNSC Resolution
1706 (2006) on the Sudanese conflict region of Warécalls the Resolution UNSC 1674
(2006) and also reaffirms the two paragraphs of Warld Summit Outcome Document
dealing with R2P® Another step towards reinforcing the significaméehe concept was the
proclamation of UN Secretary-General Ban Ki-Moon his annual report 2009
‘Implementing the responsibility to protect’ whicexpressed his ambitious hopes of
institutionalising the concept by the end of thery@ Furthermore, the thematic debate of
R2P in the GA from 23 to 28 July 2009 was anothmepdrtant step to strengthen the
awareness of the concept. The debate involved gstamsertiveness as well as strong
scepticism of the values relating to R2P and itessities.

The most recent case putting R2P into effect was llibya intervention and the
corresponding UNSC Resolutions on the Libya conflldNSC Resolution 1970 of 26
February 2011 was the first Resolution to deal wité uprising in Libya. The Resolution
stressednter alia the consideration that the widespread and sysieratticks against the
civilian population in Libya may amount to crimegaimst humanity and demanded an
immediate end to the violations and to fulfil thegitimate demands of the populatidn.
UNSC Resolution 1973 was adopted on 17 March 2@#1tal the fact that Libyan authorities
failed to comply with the former UNSC Resolutioni709® Being adopted under Chapter VI

of the UN Charter, the Resolution demanded the idiate establishment of a cease-fire and

" UNSC Resolution 1674 (2006): On protection ofl@vi in armed conflicts, of 28. April 2006, para 4.

> UNSC Resolution 1706 (2006): Reports of the SacyeGeneral on the Sudan, of 31. August 2006, parfa

the preamble.

S UN (2009): Implementing the responsibility to mrot Report of the Secretary-General. A/63/677 of 12.
January 2009; See also UN (2008b): Report of tlere®ary-General on the work of the Organizatiorb3A1
(2008) of 12. August 2008, para. 74.

TUNSC Resolution 1970 (2011): On peace and sedurifyfrica- Libya, of 26 February 2011, para 1.

"8 UNSC Resolution 1973 (2011): On the situation dsya, of 17 March 2011. The Resolution was adopted

a vote of 10 in favour to none against, with 5 absbns (Brazil, China, Germany, India, Russiandfation).
Representatives who had supported the text agtestdttie strong action was made necessary becaase th
Qaddafi regime had not heeded the first actiongefCouncil and was on the verge of even greatdente
against civilians as it closed in on areas preWjodeminated by opposition in the east of the courfsee e.g.
Department of Public Information/News and MediaiBion, United Nations, 17. March 2013ecurity Council
Approves ‘No-Fly Zone’ over Libya, Authorizing ‘Alecessary Measures’ to Protect Civilians, By \ajt&0 in
Favour with 5 Abstention&vailable at:http://www.un.org/News/Press/docs/2011/sc10200kdoc.
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a complete end to violence and all attacks agaimst,abuses of, civiliar€.Essentially the
Resolution [...] authorizes Member States [...] todall necessary measures [...] to protect
civilians and civilian populated areas under thigfaattack [...] including Benghazi [.. .
These Resolutions and the implementation of R2fRenLibya conflict will be dealt with in

greater detail in Part B.

" UNSC Resolution 1973 (2011), para.l.
8 UNSC Resolution 1973 (2011), para.4.
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3. Legal Questions

The third chapter assesses the legal questionsiatesbwith R2P. At the beginning of this

chapter a brief introduction to human rights, ais ibne of the foundations of R2P, will be
given before analysing the prohibition of the ugécce, the principle of state sovereignty as
well as the concept of sovereignty as respongibdihd of non-interference. The legal
guestions are examined closely, as interventiansovereign state, even if morally legitimate
due to humanitarian reasons, can oppose some ahds¢ important legal obligations of

public international law if not authorised by th&lSC.

3.1. Human Rights
‘The recognition of the inherent dignity and of #gual and inalienable rights of all
members of the human family is the foundation eéftom, justice and peace in the
world.®*
When writing about military intervention for bendent and humanitarian reasons the first
evident conflict which comes to mind is the stregbetween human rights and sovereignty
and accordingly the prohibition on intervention.v8eignty refers to the rights that states
enjoy and human rights refer to the rights anddoees of individuals by virtue of their
humanity, as natural law would characteris® ithis conflict is reflected in the UN Charter
itself. The UN principles, stated in Art 2 of théNWCharter, determine the protection of state
sovereignty and prohibit intervention as well as tise of force. At the same time it endorses
the importance of human rights as phrased in tlearRble and Art 1 of the UN Charter
drafting the purpose of the UN, as well as in Astahid Art 56 of the UN Chartéf There is

therefore a paradox at the heart of internaticaalfegarding human right&

8L UNGA Resolution 217 (Ill) (1948): InternationallBsf Human Rights, Universal Declaration of Human
Rights, of 10. December 1948, Preamble

82 BELLAMY, Alex J. (2009), 8.

8 United Nations, Charter of the United Nations, NT$ XVI, of 24 October 194%reamble: ,We the people
of the United Nations determined [...] to reaffirnitifain fundamental human rights, in the dignity amorth of
the human person, in the equal rights of men anehevoand of nations large and small [...]. UN Charta 1A
para 3 ,The Purpose of the United Nations are [0 &c¢hieve international co-operation in solvingintational
problems of an economic, social, cultural or hurtaaign character, and in promoting and encouragisgect
for human rights and for fundamental freedoms fowé#hout distinction as to race, sex, languageradigion
[...]." In contrary UN Charta Art 2 “The Organizaticend its Members, in pursuit of the Purposes stated
Article 1, shall act in accordance with the follogiPrinciples. (1) The Organization is based orpttireciple of
the sovereign equality of all its Members. [...]. &) Members shall refrain in their internationallations from
the threat or use of force against the territangggrity or political independence of any statejroany other
manner inconsistent with the Purposes of the Urlitations. [...] (7) Nothing contained in the pres@fiarter
shall authorize the United Nations to interveneniatters which are essentially within the domesticsgiction
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Human rights law, traditionally a domestic policgld, only entered the field of public
international law after the Second World fatntil then, human rights had been granted to
individuals via bills of rights, constitutional amdmmon law and therefore were a domestic
concern®® Today human rights are a central issue in Int@nat Relations and have reached
the top of the international political agenda. irthe adoption of the UN Charter and the
Universal Declaration of Human Rights (UDHR) aftéwe Second World War, various
universal and regional instruments have been dediga protect human rights.A great
number of international human rights treaties, paotd declarations grant individual and
collective rights as well as partly acknowledge edies which an individual or collective can
seek after the exhaustion of domestic remetfidhe widespread recognition of human rights
in international community law can doubtless benses ‘[...] a common standard of
achievement for all people and natidfis’ Unquestionably, it is well established in
contemporary international law ‘[...] that seriouslgition of human rights are a matter of
international concerf’. Various international law treaties oblige statesespect and protect
the human rights of their own citizens. Neverthglésese obligations cannot be equated as a
right for, or duty on, other states or internatiomators to implement or enforce these
obligations, particularly not with use of force.dfvthe UN Genocide Convention does not
legitimise any prevention or punishment measurethia case of apprehended or actual
violations of the Convention by a contracting parishout a corresponding UN manddte.
Some fundamental human rights rank higher thanrgttseich as the prohibition of torture,
genocide and slavery which have entered custonméeyniational law through state practice

and are considered to hes cogens? Jus cogenss defined as a norm

of any state or shall require the Members to submih matters to settlement under the present €&hanit this
principle shall not prejudice the application of@nement measures under Chapter VII; See alsoQbidrter
Art. 55 and Art 56 obliges states to take joint amgbarate action in cooperation with the UN in deéeof
human rights. Art 2(4) of the UN Charter on theestihand prohibits the threat or use of force agdims
territorial integrity or political independence aftate if inconsistent with the purposes of the UN
8 HEHIR, Aidan (2010), 95.
% See e.g. SHAW, Malcolm N. (2003), 249f.
8 ARNOLD, Roberta; QUENIVET, Noelle ed. (2008)ernational Humanitarian Law and Human Rights Law
;owards a New Merger in International Law. LeidesgBn (Martinus Nijhoff Publishers), 2.

Ibid, 3.
8 For the exhaustion of domestic remedies ruleesgeSHAW, Malcolm N. (2003), 254.
89 SHAW, Malcolm N. (2003), 247.
' SIMMA, Bruno (1999), 1.
91 UNGA Resolution 260 (1) (1948): Prevention andrishment of the Crime of Genocide, of 9 December
1948. Article VIII reads as follows: “Any Contraoti Party may call upon the competent organs ofxhited
Nations to take such action under the Charter ef Wmited Nations as they consider appropriate far t
prevention and suppressiofacts of genocide or any of the other acts enatadrin article II1.”
%2 SHAW, Malcolm N. (2003), 257 and 303 ff; See aléenna Convention on the Law of Treaties on 23 May
1969, Article 53 which reads as follows: ‘A treasyvoid if, at the time of its conclusion, it coits with a

- 26 -



[...] accepted and recognised by the internatiomahmunity of states as a whole as a

norm from which no derogation is permitted and whtan be modified only by a

subsequent norm of general international law hathiegsame characté¥’
The corresponding ‘[...] obligation on states to exgpand protect human rights of all
humans is the concern of all states, that is, #reyowederga omnes™ As a consequence of
theerga omnesbligations of states regarding human rightss aften stressed that in case of
breach every state is lawfully entitled to resartréprisals against the perpetratohose
countermeasures however do not include the thoeat ise of forc&®
Most international agreements of human rights ptaie, however, are legally unenforceable
and therefore effectiveness is minimaA majority of the treaties only obligate state tjea
to take certain measures by domestic legislatioi @nake periodic reports. Most treaties do
not directly sanction the violation of a provisioar provide individual remedies. Only very
few conventions grant the right of individual pietit. Despite the great recognition of the
importance of human rights as natural rights ornaversal set of principles governing
mankind®® implementation and realisation often encounteridfficulties. As some state;
[...] the mechanisms for enforcing these laws haikedl to evolve and enforcement remains
largely the preserve of the Security Council anel sfgnatories themselvé$’ Hence some
scholars point out that compliance with human sdatv at the bottom line still is an internal
matter for each state parfy. Other scholars stress that in modern internatitaalhuman
rights violations are not an internal issue buteatinternational matter§” Therefore, we still

face a ‘considerable confusion’ of the role of humights in international law®

peremptory norm of general international law. [...peremptory norm of general international law incam
accepted and recognized by the international contyngi States as a whole as a norm from which no
derogation is permitted and which can be modifiety dy a subsequent norm of general internatioaal |
having the same character.’

% SHAW, Malcolm N. (2003), 117.

% SIMMA, Bruno (1999), 2.

% |bid.

% See UNGA Resolution 2625 (XXV): The DeclarationRrinciples of International Law concerning Frigndl
Relations an Co-operation among States in accoedaith the Charter of the United Nations, of 241870,
(Hereinafter: Declaration on Friendly Relations).

9 See e.g. SHAW, Malcolm N. (2003); HEHIR, Aidan {B), 94ff; As well as FISCHER, Peter; KOCK,
Heribert Franz (2004): Volkerrecht. Das Recht deiversellen Staatengemeinschaft. Sechste, durchegese
und erweiterte Auflage. Wien (Linde Verlag), 247ff.

% Following the natural law view; see SHAW, Malcohin (2003), 248f.

9 HEHIR, Aidan (2010), 95.

199 bid.

11 PAYANDEH: Mehrdad (2012), 366. Payandeh argues ttiia can particularly be seen in the contexthef t
modern practice of the UNSC qualifying human rightdations as a threat or breach of internatiggeice and
security.

12 HEHIR, Aidan (2010); SHAW, Malcolm N. (2003), 247f
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The concept of R2P aims to protect humans fromelacple loss of life and severe human
right violations if the state primarily responsible secure this protection does not, for
whatever reason, fulfil its obligations. The dawgs;i as outlined in the ICISS Report, limits the
legitimacy of military intervention to cases of a&k or apprehended large scale loss of life,
genocide and large scale ethnic cleansing. Thexetbe conflict between sovereignty, non-
intervention and prohibition of force versus hunnights is limited to extraordinary situations
meeting this high threshold and does not emergenwtteer rights and freedoms are violated.
The R2P doctrine certainly clarifies when militangterventions shall be legitimated.
However within the international community theresisll no clear consensus regarding the
extent to which the non-adherence of human rigkggtiimises intervention into the internal
affairs of a state. On the one hand, the internatiocommunity generally agrees that in some
situations, which are commonly referred to as eboppl circumstances and to avoid a
humanitarian catastrophe, military actions can lezessary. On the other hand, the
proliferation and safeguarding of ‘Western’ humaghts through military intervention faces
great critics, commonly arguing ‘[...] that the inastng focus on human rights and appetite
for intervention had a more nefarious genesis, marttee attempt to further empower
Western states [..}’® This threat of abusing honourable norms certadalynot be ignored
and at the same time it cannot be a profound joagtibn for neglecting the proliferation of
human rights nor to not intervene if genocide, etlcteansing or mass atrocities occur.

3.2. Prohibition of Armed Forcein International Law
Armed intervention for the purpose of human pratectan be in conflict with the general
prohibition on the threat or use of force enshriimedrt 2 (4) of the UN Charter it states as
follows:
‘All Members (of the UN) shall refrain in their tnational relations from the threat
or use of force against the territorial integritypolitical independence of any state, or
in any other manner inconsistent with the PurpdsbeoUnited Nations.***
This particular prohibition is a core norm of imtational law'® It further enjoys the

recognition as a principle of customary internagiolaw and eveljus cogensand as such is

13 HEHIR; Aidan (2010), 6.

194 UN Charter, Chapter one: Purposes and Principles.

195 GRAY, Christine (2008), 30; International Courtkfstice (ICJ): Armed Activities on the Territorf@ongo
(Democratic Republic of the Congo v. Uganda), (hftez: Armed Activities on the Territory of Congo case),
Judgment on 19 December 2005, Reports (2005) 168, para 148: ‘The prohibitgainst the use of force is a
cornerstone of the United Nations Charter’.
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binding on all states of the world community, aghas on international organisations such as
NATO.*® The UN Charter recognises two types of exceptfonshe prohibition of threat or
use of force, namely UN enforcement measures u@tiepter VIl of the UN Charter as a
response to ‘threat to or breach of the peace @noéct of aggressiofi” and the right to
individual or collective self-defence as laid down Art 51 of the UN Chartéf® The
precondition for any military enforcement actionden Chapter VII of the UN Charter is the
determination of the UNSC that a threat to peaceadh of peace, or act of aggression has
occurred%® UNSC Resolutions permitting military enforcemergasures under Chapter VI
require affirmative votes of nine members of theS@Nincluding the concurring votes of the
five permanent UNSC membérS. Furthermore, the measures taken must be necessary
maintain or restore international peace and secufiénce military interventions on grounds
of human rights protection can be legitimate undbapter VIl but are in conflict with the
prohibition of Art 2(4) UN Charter if there is nathorisation of the UNSC. Accordingly,
armed force is regarded as a violation of the UMNr@n if not legitimised by self-defence or
collective security measures approved by the UNBlaerefore, if an intervention is not
justifiable under the exceptions of the UN Chasiates should refrain from such an act, out

of respect for international law.

196 SHAW, Malcolm N. (2003), 1018; GRAY, Christine ()0 30; See also Art 53 Convention of the Law of
Treaties; International Court of Justice (ICJ): iMily and Paramilitary Activities in and againstchliagua
(Nicaragua v. United States of America), (hereafidicaragua case), Merits, Judgment of 27 June ,1E86
Reports (1986),14, para 190. The Court statedAha2(4) of the UN Charter is customary law as wadjus
cogens ‘A further confirmation of the validity as custamy international law of the principle of the priiion
of the use of force expressed in Article 2, parplré, of the Charter of the United Nations may denfl in the
fact that it is frequently referred to in statensebly State representatives as being not only iptén of
customary international law but also a fundameatatardinal principle of such law. The Internatibhaw
Commission, in the course of its work on the caedifion of the law of treaties, expressed the vieat tthe law
of the Charter concerning the prohibition of the o$ force in itself constitutes a conspicuous exanof a rule
in international law having the characterjus cogen's Furthermore the ICJ clarified in the Nicaraguse, para
183 and 186 its approach to international custonteamystressing the need for practice aminion juris and
clearly stated that universal compliance is notessary ‘The Court does not consider that, for a tal be
established as customary, the corresponding peagticst be in absolute rigorous conformity with thie’.

197 UN Charter, Chapter VII, Art. 39. The UNSC has exsally since the end of cold war more frequently
labeled not only interstate conflicts but also astate conflict as well as human rights violatiassthreat to
international peace and security. This practice been accepted by the international community alé age
justified by international lawyers by pointing teetopen wording of Art 39 UN Charter and a dynareading
of the Charter as a whole [PAYANDEH; Mehrdad (201354- 366].

198 Art, 51 of the UN Charter states that “Nothingtire present Charter shall impair the inherent right
individual or collective self-defence if an armdthak occurs against a Member of the United Nationsil the
Security Council has taken measures necessary ittaiminternational peace and security. Measuaksrt by
Members in the exercise of this right of self-defeishall be immediately reported to the Securityr@i and
shall not in any way affect the authority and raesgbility of the Security Council under the pres@titarter to
take at any time such action as it deems necessaoyder to maintain or restore international peace
security.”

199 5ee UN Charter, Art. 39 ff.

10 Concurs has been loosened so as to allow absientitN Charter Art. 27 (3).
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Notwithstanding the general acceptance of Art 2of4he UN Charter beingis cogensand
international customary law the scope of the piownigs subject of controversial debates.
These debates mostly concern interventions in gtdgta conflicts. Article 2(4), due to its
timely context, drafted shortly after the SecondridNar, was primarily addressed to
interstate conflicts, while internal conflicts wikeno subject of International Relations and
international law as they were mostly seen as riafematters* Some international legal
scholars advance approaches to reconceptualiseptbesion in regard to military
intervention for human protection purposes. Thst fargument put forward from scholars,
mostly following legal realism, challenges the pmeuhant interpretation of the relevant
international convention, namely the UN Chartergélerealism ‘[...] posits a process of
interaction between original texts and state behavhat can lead to changes in international
law’.**2 Scholars following this assumption recommend tkgaasion of Art 2 (4) of the UN
Charter prohibiting the use and threat of forceorder to permit military intervention on
humanitarian grounds? These scholars argue in favour of justifying imétions beyond
the traditional scope of the UN Charter’'s enumetabeceptions for benevolent, humanitarian
reasons, claiming that such interventions are ivectbd against the territorial integrity or
political independence of a state and thereforanaténconsistent with the purpose of the UN
Charter'** Most international lawyers counter this approathegal realism pointing at the
drafting of the UN Charter and arguing that the ONarter clearly wanted to reinforce the
ban of force with the wording ‘[...] territorial ingeity or political independence of any State
[...]' **® and evidently did not aim to narrow or restrict'ft The core dispute therefore lies
within the interpretation of Article 2(4) of the U harter. The triggering question is if the
provision was constructed as a strict prohibitionati use of force against another state, or if
the provision allows interventions if their aimrist to overthrow the government or violate
the territory of a state, and provided that théoastare consistent with the purpose of the UN
Charter’’ It was often argued, especially from US-Americahddars during the Cold War,
that an extensive interpretation of 2(4) of the UNarter can especially be put forward in

cases where the UNSC is ‘deadlocked’ by a veto poarl therefore the effective

11 GRAY, Christine (2008), 67.

HM2\WELSH; Jennifer M. (2004): “Taking Consequenceddsesly: Objections to Humanitarian Intervention’ i
WELSH, Jennifer M. ed. (2004): Humanitarian Intertien and International Relations. Oxford (Oxford
University Press), 55.

113 bid.

14 HOLZGREFE, J. L. (2003), 37- 39. See also PAYAND®ehrdad (2012), 359.

H5UN Charter Art. 2(4).

18 HOLZGREFE, J. L. (2003), 38.

17 GRAY, Christine (2008), 31.
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functioning of the collective security is hinderg8.This argument is also raised by legal
realists who more precisely claim that the word” “or the phrase ‘[...] or in any other
manner inconsistent with the purpose of the UnNedions™'® expresses a permission for
unauthorised humanitarian intervention if the UNfa{@s to meet one of its main objectives,
namely to protect human rights as stipulated inchetl(3), Article 55 and Article 56 of the
UN Charter*?® Along these lines the USA tried to justify the @sion of Grenada in 1983,
inter alia, with the claim that Article 2(4) shouldt be seen isolated, stating that:

‘the prohibitions against the use of force in thea@er are contextual, not absolute.

They provide justification for the use of forcegarsuit of the values also inscribed in

the Charter, such values as freedom, democracgepea
Opponents of this extensive interpretation of Agt)Xtress that the provision intends to ban
force against the territorial integrity and polticindependence of other states and in any
other manner inconsistent with the promotion of homights** Furthermore, it is argued
that although human rights are recalled in the prsvisions of the UN Charter many other
principles are named there as well and there igusiification for privileging human rights
over the others if not explicitly grounded on thiea@ers provisior®?
Other scholars focus on the state practice anditiamrcustomary law, since the end of the
cold war, to argue for a more flexible interpregatof the prohibition of use of force in cases
of humanitarian interventiori§® The ICISS even called the developing practice tafes,
regional organisations and the UNSC itself as drteefour foundations of R2B?# Scholars
arguing in favour of a customary right to intervetwe protect people abroad claim that

gradually establishing customary rtffe can be seen in the accumulated practice of

18 pid.

M9UN Charter, Art. 2(4).

120 HOLZGREFE J.L. (2003), 39.

21 1pid, 40.

122\WELSH, Jennifer M. ed. (2004), 55.

123 See e.g. WHEELER, Nicholas J. (2004): “The Hunaidh Responsibilities of Sovereignty: Explainimhg t
Development of a New Norm of Military Interventidor Humanitarian Purpose in International Socieity.”
WELSH, Jennifer M. ed. (2004): Humanitarian Intertien and International Relations, Oxford (Oxford
University Press), 30.

1241C1SS, (2001a), XI.

125 5ee SHAW, Malcolm N. (2003), 68 ff. Customary laan be deducted from state practise and the
corresponding belief that this behaviour is lawbecoming law @pinio juris). More precisely customary law is
established if state practice through certain damas accomplished bgpinion jurisand by absence of protest
by states particular interested at the matter db agethe acquiescence by other states. The twibuttts of
binding customary international law are generaleotesnce and widespread acceptance that it is la¥tithin
domestic legal system customary law today is opadicular importance. Within the international teys in
contrary, due to the lack of centralised authoGtystomary law still is a dynamic source of lawwdwer there
is great disagreement to the value of customaspagce of law. Some writers deny customary law evbthers
declare that customary law is even more importzem treaties.
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intervention and thepinio juris'?® which is indicated by the expression of statesweting
humanitarian motives when forcefully intervenii§. Increasing state practice and a
correspondingpinio juris can indeed be gradually spotted since the entheoiCold War.
Since then, a shift in state practice as well as & the UN and regional organisations has
taken placé?® The intervention of the USA, France and UK in liagl991 to protect the
Kurds and Shiites as well as the NATO intervenioiosovo in 1999 are often recalled as
examples for more open implementation of the |elgatrine of humanitarian interventiof?,
especially as the UNSC did not authorise eithéhe$e interventions. One example of a clear
reference to the human protection doctrine canele@ & the statements and publications of
the Foreign and Commonwealth Office of the UK wipgstifying the implementation of the
no-fly zone in Iraq which stated that: ‘We beligbat international intervention without the
invitation of the country concerned can be justifie cases of extreme humanitarian nééd.’

In 2001 the UK even published a policy guidelineiciihopenly supported the doctrine of
humanitarian interventioh’* Furthermore, UNGA Resolution 607f of the 2005 Summit can
be seen as strengthening the legal justificationlifoited forms of unilateral and regional
actions, including military action, as it expligiticknowledges the doctrine of R%®.

The claim of the existence of a customary rightiméuthorised interventions is contested by
the majority of international lawyers pointing hetvery few cases of such practice, which is
an insufficient and inadequate basis to conclud¢ @ahcustomary rule has been established.

Especially as Art 2(4) is considered tojbs cogenst clearly is a provision which cannot be

126 SHAW, Malcolm N. (2003), 80.Qpinio juris, or the belief that a state activity is legally galiory is the
factor that turns the usage into a custom and renitigart of the rules of international law. [...1ags will
behave a certain way because they are convinégdiinding upon them to do so’; SHAW, Malcolm NO(B),
83, Definesopinion jurisas state practice based on the belief that thevimvas law or is becoming law.
12T\WELSH, Jennifer M. (2004), 55.
128 GRAY, Christine (2008), 49. E.g. Somalia, Libeasiad Sierra Leone.
129 |hid, 35- 37. However it also needs to be note thitical voices claimed that the operation @giwas not
so much about protecting strangers abroad andftinereot purely based on humanitarian reasonsather it
\lf\sloas a military operation in order to weaken Iragi@rces in regard to the later invasion in 2003.

Ibid, 37.
131 SHAW, Malcolm N. (2003), 1047, Supra note 175; GRAristine (2008), 37. This marked a great shift i
UK policy towards such interventions as in 1984 Foeeign and Commonwealth Office expressed corsinder
doubt of the existence of a doctrine of humanitandervention as illustrated by GRAY, Christin®(B), 34.
132 UNGA Resolution 60/1 (2005), para 138- 139. Howetree UNGA Resolution also limited R2P to a
corresponding UNSC mandate if the use of forcadktided.
133 See e.g. BANNON, Alicia L. (2006): ,The Responsthito Protect: The U.N. World Summit and the
Question of Unilateralism“ in: Yale Law Journal,5,Jp. 1157-1165. Bannon stresses that the Summpltas
an hierarchy of actors, therefore unilateral arglomal measures are subordinated to U.N. measasesgll as
peaceful measures are privileged over violent measisee 1164] At the same time the summit agreeimen
limited to a small set of extreme human right akugannon therefore stresses that even if shegptuntards a
strengthening effect of unilateral measures, by Wi 2005 world summit agreement, the cases aretlgtri
limited.
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altered without universal consent. Those in favoiua customary right to intervene further
tend to ignore other well established practicesciviprohibit the use of force in absolute
terms, as for example reflected in the UNGA Resofubeclaration on Friendly Relatioris
Furthermore, the growing recognition of R2P, assiifated in the UNGA Resolutiti of the
World Summit in 2005, acknowledges the concept 2 Rut does not support the view that
unilateral intervention is legal, as it explicitlynits intervention on a corresponding approval
of the concerned UN orgdf® Additionally, the judgement of the ICJ in the Niagua case
clearly recalled that the use of force could notheeappropriate method to ensure the respect
of human right$®’ It also has to be taken into account that moseststill explicitly reject

the legality of military intervention in the absenof the UNSC mandate, in particular the
continuing opposition of China and Russia cannotgbered™*® Altogether the doctrine of
military intervention for a human protection purposvithout UNSC authorisation can
therefore not be called firmly established in costoy law.

Obviously this debate cannot and shall not beeskfthr good in this thesis, but as far as the
author is concerned one can hardly talk about emgi@istomary international law allowing
military intervention on humanitarian grounds. Ta®rementioned cases of unauthorised
humanitarian interventions are highly selectVand the majority of the world community is
reluctant to accept a legal duty or right to inggr®@ on humanitarian grounds. Hence, too little
evidence can be found supporting the claim of aelbging customary law for military
intervention on benevolent reasons. Moreover, dvemne follows the argument of R2P being
a developing customary norm of international lawe das to keep in mind that customary
international law does not prevail over treaty @sviong as it does not concern a nornuef
cogens*° Considering that some human rights as well aptbhibition on use of force are
jus cogenst needs to be settled which norm overrides theemntMost lawyers arguing in

favour of R2P therefore base their argument pritpar moral and not on legal grountfs.

134 Declaration on Friendly Relations.

135 UNGA Resolution 60/1 (2005), para 138-139.

136 pPAYANDEH, Mehrdad (2012), 360.

137 SHAW, Malcolm (2003), 1047, foot note 174, refegio the Nicaragua case.

138 pAYANDEH, Mehrdad (2012), 360.

139 HOLZGREFE, J. L (2003), 47. Holzgrefe names soames of the 20 century were millions of people have
been killed, starved and murdered and no intergardf world community took place to protect or iges¢hem.

140 WELSH, Jennifer W. (2004), 55; See also SHAW, Mafc N. (2003), 89. “For many writers, treaties
constitute the most important source of internatidaw [...] treaties are thus seen as superior sbocn.”
141WELSH, Jennifer W. (2004), 56. See also HOLZGREFE, (2003), 46.
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3.3. Principles of Non-interference and Sovereignty
Besides the aforementioned prohibition of forcey tther principles of international law are
in conflict with unilateral intervention: the priptes of sovereignty and of non-interferetiée
in internal affairs. Both are essential pillars infernational relations (and today’s world
community). It is often stressed that internatiolsal as well as international order and
stability is based on the concept of the soversigite. The principle of non-intervention is
customary international law founded on the conaépespect for the territorial sovereignty
of states*® The roots of these principles go back to 1648hm treaties of Miinster and
Osnabriick, more commonly referred to as the Pefadéestphalia, and the first international
pact mentioning the principle of sovereigntyThe Peace of Westphalia established the dual
aspect of sovereignty: internal sovereignty, whishhe ability of state authorities to rule
inside their state’s borders and external sovetgjgwhich grants states the right of non-
intervention and inviolability of its sovereign{? The traditional perception of sovereignty
means that a state enjoys territorial integritylitigal independence and the right to non-
intervention on the grounds of its recognition aseseign™*®
Following the traditional perception, sovereigngy violated if a state or group of states
militarily intervene without the consent of the @ntened state. The intervention can be
legally justified if either based on a UNSC Resolutauthorising the intervention as a
measure of collective security of Chapter VII of tdHN Charter or if the intervention is an act
of self-defence. Military interventions on the gnoluof humanitarian reasons, which are not
justified by self-defence nor authorised by a UN®Resolution, therefore create an
indissoluble conflict with the traditional percegtiof sovereignty.
UN Secretary-General Kofi Annan poignantly hightiggh the conflict between sovereignty
and human rights protection. He stressed the péatimecessity of developing common
ground on the subject in 1999 and repeated thendike in 2000 in his Millennium Report to
the General Assembly.

'[..] If humanitarian intervention is, indeed, amacceptable assault on sovereignty,

how should we respond to a Rwanda, to a Srebrenia gross and systematic

violations of human rights that offend every prdagfpour common humanity?][...]We

142 Also often called non-intervention, those words ba used interchangeably.

143SHAW, Malcolm N. (2003), 1039; See also Nicaragase, para 190.

144 See e.g. CROXTON, Derek (1999): “The peace of Westa of 1648 and the Origins of Sovereignty.” in:
The International History Review, XXI, 3, pp 569285

“SHEHIR, Aidan (2010), 45.

146 BELLAMY, Alex J. (2009), 8.

-34 -



confront a real dilemma. Few would disagree thdh ltbe defence of humanity and
the defence of sovereignty are principles that nessupported. Alas, that does not
tell us which principles should prevail when these an conflict. Humanitarian
intervention is a sensitive issue, fraught withitpe! difficulty and not susceptible to
easy answers. But surely no legal principle - n@nesovereignty - can ever shield
crimes against humanity®”

The following sections deal with the principles mdn-interference and sovereignty more

closely with regard to R2P.

3.3.1 Non-interference
The principle of non-interference is generally redd to as ‘[...] the power, authority, and
competence of a state to govern persons and pyopithin its territory’ 18 It is basically the
obligation to not interfere in internal affairs @fdomestic state and to respect another state’s
sovereignty:*® This principle of non-interference is explicitlgstated in Art 2 (7) of the UN
Charter prohibiting the UN itself to interfere imrdestic affairs of its member states. The

article reads as follows:

‘Nothing contained in the present Charter shallhatte the United Nations to
intervene in matters which are essentially witlia tlomestic jurisdiction of any state
or shall require the Members to submit such matiersettlement under the present
Charter; but this principle shall not prejudice tpplication of enforcement measures
under the Chapter VIF°

This provision enjoys recognition in numerous fiesatand UN Resolutioh® and also is

considered to be customary international tatv.

147 UN (2000a): We the people: The role of the Uniléations in the 21 Century. Report of the Secretary-
General. A/54/2000 (2000) of March 2000, para 219-2

148 1CISS (2001b) Research, Bibliography, Backgrouipplementary Volume to the Report of the
International Commission on Intervention and S@&eereignty. Ottawa (International Development Rese
Centre), Part 1 Research Essays, A Elements di¢bate, 6.

1495ee ICISS (2001a), 12; See also ICISS (2001b), 6.

0 UN Charter, Art. 2 (7).

151 UNGA Resolution 375 (IV) (1949)Draft Declaration on Rights and Duties of StatedREES/375 (IV) of 6
December 1949, Art. 3 - 4. Which inter alia statlest every state has the duty to refrain from iwdation in
internal affairs of any other state; UNGA Resolnt@131 (XX) (1965): Declaration on the Inadmissibibf
Intervention in the Domestic Affairs of States atied Protection of Their Independence and Soverngignt
A/RES/2131 (XX) of 21 December 1965, Art. 1. Whitlore clearly state that no state has the righttervene

in other states, for any reason whatsoever; Daadar@n Friendly Relations: which recalls the ptotion on
the use of force as well as on the prohibitionndéiiference in internal matters of a state. Thdadation further
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The principle of non-interference and the prohdntiof intervention concluded from this
principle cannot be pictured in isolation from searignty since non-interference is an

associated principle and even an integrated eleofdagjal sovereignty.

3.3.2. Sovereignty
Sovereign equality or legal sovereignty of stated imternational organisations is one of the
fundamental principles on which international lawdainternational relations rely. The
principle of sovereignty is recognised as custoniatgrnational law as well as a fundamental
principle of the UN enshrined in Art 2 (1) of thdNWCharter, stating thaThe Organization is
based on the principle of the sovereign equalitglbits Members™>?

‘Sovereign equality is the concept that every sengr state possesses the same legal

rights as any other sovereign state at interndti@va [ ...] it includes the right to

recognize and be recognized by other sovereigasstad send and receive embassies,

to make treaties, to join international organigago..]’.*>*
The supplementary volume of the final Report of (DESS states that sovereignty denotes the
competence, independence and legal equality oésstamcluding the choice of political,
economic, social and cultural systems without sitns from other statés® Statehood and
inviolability of sovereignty today face various tleages such as globalisation, economic
interdependence and international cooperation disasehe proliferation and rise of human
rights?® Within the context of this thesis the relationsbipsovereignty and the inherent
responsibility towards its citizens, especiallyr@gards to respect for and protection of basic

human rights, is a core field of analysis.

it clarified the content of the use of force detirimg the duty to not support or interfere in cistrife even if
they are directed to overthrow the regime of anotiate; See e.g. GRAY, Christine (2008), 68, fetaded
assessment.

152 The 1CJ confirmed in the case on Activities on Treeritory of Congo [para 162] and in the Nicaragaae
[para 191] that the provisions of the DeclarationFriendly Relations are customary international. |dhe
Declaration on Friendly Relations states inter #tiat: ‘No state or group of States has the righintervene
directly or indirectly, for any reason whatevertlie internal or external affairs of any other &t&tonsequently,
armed intervention and all other forms of interfere or attempted threats against the personalitheoState or
against its political, economic and cultural eletseare in violation of international law. [...] Alsnp State shall
organize, assist, foment, finance, incite or tdkeisubversive, terrorist or armed activities diedctowards the
violent overthrow of the regime of another Stateinterfere in civil strife in another State’.

153 UN Charter Art. 2(1).

154 LEE, Thomas H. (2004): “International Law, Intetipaal Relations Theory, and Preemptive War: The
Vitality of Sovereign Equality Today" in: Law ando@temporary Problems, 67/ 4, Case Studies in Coatee
and Progressive Legal Order, 148.

155|CISS (2001b), .6.

1 HEHIR, Aidan (2010), 41. Referring to ANNAN.
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When picturing sovereignty one has to bear in ntirad aside from the core elements of legal
sovereignty which are commonly agreed upon, maiffierdnt perceptions are advocated.
These perceptions rely on normative judgementsaw Imternational Relations should be
shaped and which principles take privilege oveerthlt is essential to differentiate between
the different approaches when discussing the deugetween human rights protection and
sovereignty in terms of R2P. When judging if cdiiee measures are in conflict with the
inviolability of sovereignty, the outcome signifité&y depends on the perception used to
define sovereignty.

The traditional concept of sovereignty has beershigrcriticised and reinterpreted in the
human rights field>” Human rights scholars have pleaded that it iss=og ...] to call into
guestion the supreme moral value and significanttacteed to sovereign rights in
international society [...}°® and that the value of sovereignty must be recensitiin the
light of the ‘[...] genocide in Rwanda and other danimass atrocities committed within
sovereign borders and often with the complicity, nibt direct involvement, of ruling
governments [...}°>. On the other hand, various scholars argue that] ‘sovereignty
promotes order and stability in the internationggtem. While it may not necessarily be
compatible with certain expansive concepts of hungints, it at least provides a basis which
facilitates non-violent international interactiomda even cooperation® Hence, legal
sovereignty can be pictured as preserving the balaf power within the international
system, as sovereignty strengthens peace and advaooperation. The majority of scholars
and state authorities argue that sovereignty isdtpositive and particular importance for
International Relations and has therefore not twelgn enshrined in the UN Charter but also
reinforced by the UN and the international commyunit

Especially decolonised countries insist on thedlability of sovereignty due to their inherent
protection of the right to self-determination. Tringht to self- determination, which is a basic
human right, is the people’s right to freely deterentheir own form of culture, form of
governance and political stattfd. The ethical objection on interventions on humaiita
grounds and its relationship to self-determinati@as highlighted by John Stuart Mill in the

157 SHAW, Malcolm N. (2003), 254f.

138 U, Catherine (2006), 3.

159 U, Catherine (2006), 3.

0 HEHIR, Aidan (2010), 55. WELSH, Jennifer M (2008%,. Pluralist scholars argue that order in intéomal
society is based on mutual toleration of differeand that this is a precondition for protection andmotion of
individual well being. The obligation to preservistorder and to prevent war overrules the morégation to
promote human rights elsewhere.

161 UNGA Resolution 2200A (XXI): International Coverian Civil and Political Rights, of 16. December
1966, Part 1, Art. 1.
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nineteenth century. His approach ‘[...] is basedhmnlelief that our highest moral duty is to
respect the right of self-determination. It is tngb the act of self-government that political
communities - and by extension, individuals - mEalireedom and virtué®? Michael Walzer
the most famous promoter of the importance of determination of political communities
and the right of non-interventidt argues that
I...] the claim that only liberal or democratic stathave a right against external
intervention is akin to saying that protection dddae offered only to individuals who
have arrived at a certain opinion or lifestyle. Take of non-intervention is the respect
that foreigners owe to a historic community anétganternal life’*%*
Despite to this insight of the great importancéhef right to self-determination Walzer further
argues that in certain exceptional situations waetion can be legitimate. For him these
situations are either a failed state situation serous threat to basic individual rights in such
manner that the individuals are no longer self-uieirging.'®> Hence Walzer proposes a high
threshold for intervention, just as the ICISS repmtwes, limiting it to extreme cases. Walzer
and the final Report of the ICISS noted the grafficdlty to establish scientific measures of
these extreme cases, which are commonly referredst@ither a threat to international
security, or violence which shocks the conscientemankind’®® The majority of the
countries that have experienced colonisation follbestraditional perception of sovereignty,
arguing that intervention should only be legitindism extraordinary situations and only
through collective security measures, meaning they are authorised by a corresponding
UNSC mandate. However, politicians and scholars a#ition that sovereignty is the only
legal restraint for big and powerful countries ti mterfere into the domestic affairs of small
and weaker staté§’ Thus, the traditional perception of sovereigntyd ahe connected
prohibition of intervention in internal affairs fonany states is the guarantee to preserve self-
determination and cultural pluralistff Those following the traditional perception of
sovereignty harshly condemn any unilateral intetieenas a violation of a supreme norm of

international law, namely sovereignty and self-tateation*®®

182\WELSH, Jennifer M. (2004), 60. Referring to J.Sll M875.
163 i
Ibid.
%4 bid, 61. Referring to WALZER, Michael.
165 i
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%8 pid, 61.
157 See e.g. Ibid, 66. Referring to AYOOB, Mohammed.
188 See BELLAMY, Alex J. (2009), 11.Sovereignty astartan right and traditional sovereignty, 15ff .
169 |
Ibid,17.
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Contrary to the above pictured traditional percaptof sovereignty a different approach
stresses that sovereignty is conditioned by centagponsibilities. Many scholars (such as
Bellamy) stress that sovereignty and military iaggtion for human rights protection only lie
in conflict if sovereignty is understood as entiglisovereigns ‘[...]Jto act however they please
within their own jurisdiction [...]'’°. This absolutist concept of sovereignty, legitimis
absolute unlimited freedom and power without arsgreents, was advocated most strongly in
the nineteenth century® Today it is commonly accepted that legal sovergidm restrained
by certain responsibilities, as many scholars descsovereignty as ‘constrained by the
existence of international law’ and not as ‘synoowus with absolute isolation or complete
internal autonomy”2 Jennifer Welsh stresses in opposition to Ayoddt th..] we can no
longer accept mass murder or killing of innocentlieins as a necessary part of what he
[Ayoob Mohammed] calls the ‘historical trajectory states-making’ - not only because it
may threaten international peace and securityalsat because the citizens inside such states
should enjoy the same basic rights as those indéheloped world”. Following these
concerns, it can be suggested that sometimes geamgasures to protect fundamental human
rights do not necessarily strike at the very esseoft legal sovereignty. As soon as
sovereignty is understood to be conditioned byagerinternal and external responsibilities,
the struggle between the two concepts can be g&sol
It was Francis Deng, former Special Representativhe UN Secretary-General on Internally
Displaced People and Special Adviser for the Priémenof Genocide since 2007, who
advanced the positive account towards sovereigatesponsibility."* He and his colleague
Roberta Cohen intensively worked on this issuevage the first to stress that:
‘Sovereignty carries with it certain responsibdgi for which governments must be
held accountable. And they are accountable not tmiyheir national constituencies
but ultimately to the international community. Inther words, by effectively
discharging its responsibilities for good goverreggna state can legitimately claim
protection for its national sovereignty®
At the Ditchley Foundation Lecture in 1998, fornsexcretary- General Kofi Annan presented

his approach towards the sovereignty debate amfiexdbthat in his view, protection of basic

17%pid,12.

" 1bid,13.

2 HEHIR, Aidan (2010), quoting SIMPSON.

S WELSH, Jennifer M. (2004), 67.

7 EVANS, Gareth (2008), 35-36. See also BELLAMY, Alé (2009), 22.

1S BELLAMY, Alex J. (2009), 23. Quoting inter alia D&, Francis M. (1996): Sovereignty as Responsjbilit
Conflict Management in Africa.
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human rights is the very essence of the UN ChaAerthe same time he articulated his
respect of Art 2 (4) UN Charter:
‘[...] The Charter, after all, was issued in the namk ‘the people’, not the
governments, of the United Nations. Its aim is oy to preserve international peace
- vitally important though that is - but also ‘teaffirm faith in fundamental human
rights, in the dignity and worth of human personthe Charter protects the
sovereignty of peoples. It was never meant aseadie for governments to trample on
human rights and human dignity. Sovereignty implresponsibilities, not just
power™’®,
With this he emphasised a redefinition of ‘[...] wawal sovereignty as it has to be weighed
and balanced by individual sovereignty as recoghise the international human rights
instruments™””.
The NATO intervention in Kosovo without a corresdorg UNSC mandate intensified the
debate on the subject and forced the former Segr&aneral, as well as the involved states,
to determine their standpoints regarding sovergigmtsus interventions for human rights
protection. In the oft-quoted speech to the Ecoco@ilub of Chicago in April 1999 U.K
Prime Minister Tony Blair set out his approach todgasovereignty as responsibility in the
broader framework of globalisation and the necgdsitrethink the concept accordingly. He
argued as follows, mentioning internationally corted trade markets and the strong
dependence on interconnection in times of globidisas reasons for the paradigm change:
‘We cannot turn our backs on conflicts and theatioh of human rights within other
countries if we want still to be secure. [...] Theshpressing foreign policy problem
we face is to identify the circumstances in which should get actively involved in
other people’s conflicts. [..X]% He further argued that ‘[...] non-interference hagy
been considered an important principle of inteoral order [...]' but at the same
time stressed that [...] acts of genocide can neeea purely internal matter [.2]°
The most essential part of his speech was theifdation of five major considerations when
deciding to intervene in a sovereign state. Gaastéins, when writing about R2P, criticised

that these criteria, even if they marked a goodistapoint, remained incomplete and mainly

176 BELLAMY, Alex J. (2009), 28. Quoting ANNAN, Kofi;Intervention®, Ditchtley Foundation Lecture, 26
June 1998.
YTEVANS, Gareth (2008), 37.
8 BELLAMY, Alex J. (2009), 25. Quoting BLAIR, TonjDoctrine of international community“, Speech teth
Egonomic Club of Chicago, Hilton Hotel, Chicago, 2pril 1999.
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rhetoric!®® However, these five tests to identify the legitayaf intervention were later also
embraced by the ICISS and read as follows:
1) Are we sure of our case?
2) Have we exhausted all diplomatic options?
3) Are there military operations we can sensiblg prudently undertake?
4) Are we prepared for the long term?
5) Do we have national interest involvéd?
Kofi Annan’s statement after the NATO interventioam Kosovo lead to controversial
discussions as he, as the Secretary-General adXheessentially said that it is indeed tragic
that diplomacy has failed, but there are times wihenuse of force may be legitimate in the
pursuit of peac&®® In September 1999 he then published an article ddfeo concepts of
sovereignty*®® underlining the double-sided nature of sovergigr well as rethinking the
concept of sovereignty:
‘State sovereignty, in its most basic sense, iagpeedefined - not least by the forces
of globalisation and international co-operatiorat& are now widely understood to be
instruments at the service of their peoples, andvite versa. At the same time
individual sovereignty - by which | mean the fundantal freedom of each individual,
enshrined in the charter of the UN and subsequ#stnational treaties - has been
enhanced by a renewed and spreading conscioush&sdivadual rights. When we
read the charter today, we are more than ever musst¢hat its aim is to protect
individual human beings, not to protect those whosa them?*®*
This approach towards sovereignty as responsiteiitiails both rights and responsibilities;
rights insofar as individuals have certain natumadlispensable and universal human rights
and responsibility in respect to the primary resaoifity of governments to protect the rights
of their citizens® At its heart this approach follows the assumpttuat states have no legal
sovereignty if they undermine their legitimacy, walhioccurs when they are unable or
unwilling to protect certain fundamental freedomsl aights of their citizens. Therefore

intervention does not violate sovereignty nor isint conflict with the prohibition of

180 EVVANS, Gareth (2008), 34; BELLAMY, Alex J. (20096.

18LEVVANS, Gareth (2008), 33. See also BELLAMY, Alex2009), 25-26.
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Balance Available athttp://news.bbc.co.uk/2/hi/special_report/1999/08{6sovo_strikes/318104.stm
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interference in internal affairs if the concerneavgrnments abuse or violate the rights of

which they have a responsibility to protect.

3.4. Conclusion

In conclusion, the subjects of sovereignty andube of force for human protection remain
unsettled. As outlined above, Article 2 (4) of td&l Charter is generally interpreted in a
narrow and traditional sense as there are not éntagal grounds for arguing in favour of
modification. What remains is the moral duty amdsome extent, the legal duty to guarantee
the well being of humans, even foreigners.

When reflecting on sovereignty and non-interventtoa dispute is broad and rich in different
perceptions. The concept of sovereignty as respiibgiembraces unilateral as well as
collective intervention and does not necessaripaled UNSC approval for interventions to
be legitimate. It presents a new perception whetervention on humanitarian grounds no
longer, by nature, lie in conflict with sovereigragd non-intervention. This concept however
does not yield assent if it does not limit the powedecide on this matter to a recognised
authority. Acknowledging the approach of sovergigas responsibility does not solve the
guestion of when and under which circumstancesvietgion is justified or who would be the
right authority to authorise such intervention. fifere, even if sovereignty as responsibility
presents a theoretical approach, combining hunrémtantervention with sovereignty and
resolving the clash between them, the questioriggift authority’ and of ‘right threshold’
remain unsolved.

Scholars who criticise interventions on humanitargrounds and oppose the concept of
sovereignty as responsibility question whether ‘[.tHe values underpinning recent
interventions are truly universal [..Xf° and further ask [...] who is it that decides when a
state has not fulfilled its responsibilities andedmines that only force can bring about its
compliance?®’” Furthermore, those opposing the concept of soyetgias responsibility
stress the very limited notion of the concept iefinational society and notice the very strong
conviction that the state still is the best agenptomote and protect human rights Some
scholars even go further when criticising the doetrof sovereignty as responsibility ‘[...]

arguing that it carries shades of the old ‘standzfrdivilization’ mindset [...]**° and that

18 WELSH, Jennifer M. (2004), 66.
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implementation of such doctrine would mark ‘[...] temporary revival of imperialism
[...] 1°°. Despite these criticisms, over 170 countries haxertheless participated in forming
the UN 2005 World Summit Outcome, which clearly &agises the concept of sovereignty
as responsibility stating that ‘[...] each individualate has the responsibility to protect its
populations from genocide, war crimes, ethnic cd&amand crimes against humanity [ 2%
and if the state fails to do so, [...] the intermatal community, through the United Nations,
also has the responsibility [..}f% This grave shift from classic understanding ofeseignty,
rejecting intervention in internal matters of samign state, towards the concept of
sovereignty as responsibility, is striking. Albéite limitation to extreme cases and the
reluctance towards unilateral or regional interi@ntand the unaccommodating character of
UNGA Resolutions, it still mirrors basic consent thfe majority of world states, that
sovereignty is limited and conditional even wheairfg purely internal disputes. It at least
clarified that national sovereignty can be underdtm different manners and can also be
portrayed in consistency with, or even demandingriention on the grounds of, R2P.
Following the UNGA of the World Summit Outcome 200ie superior authority to decide
when to intervene where and how is the UN. Whensidaming the UNSC as superior
authority, it has to be noted that it has remanectformed since its foundation and therefore
urgently would need to be reformed in order toyfudbmply with such a role. As history
illustrated, one cannot rely on the UNSC to plasemon good ahead of self-interest. One
could witness the UNSC being deadlocked by the vigta of the permanent five members
not only in 1999 concerning the Kosovo conflict ago in 2012 and 2013 regarding the
conflict in Syria, when state interests and allesiseemed more important than the protection
of civilians. This could especially be seen in ttese of Syria where the international
community did not comply with its responsibility ppotect the Syrian population, at least so
far, despite the humanitarian catastrophe whichSyr@an population is suffering from. The
UNSC so far has been deadlocked regarding anyamyilintervention and can therefore not
meet its responsibility, despite the fact that ititeastate conflict between Bashar -Al Assad
and the anti-government forces seems to furtheal@scand maybe even amount to a cross

boarder threat of international peace and sectifitfhese facts underpin that time certainly
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has come for statesmen and policymakers to becoore serious about improving the

representativeness and effectiveness of the UNSC.

looming humanitarian "disaster" that it says theeatthe lives of millions of internally displacedgple and
refugees as winter approaches and could soon igmigion-wide conflagration. Appealing to the rajowers
to set aside their differences over how to end2enonth-old civil war in which an estimated 32,Q@bple
have died. More than 145,000 refugees have takeltestin improvised camps or Turkish cities, figlstef the
Free Syrian Army and their Gulf backers use Turkey base and covert weapons supply route, artthfighas
spilled on to Turkish soil. Earlier this month, &yr shelling killed five Turkish civilians in theown of
Akcakale, triggering a week of cross-border amylland mortar exchanges and fears of all-out warkdy also
recently forced down an aircraft flying from RustiaSyria that it said was carrying military equigmb’; BBC
News, 19. October 2012Beirut blast kills intelligence chief Wissam al-l4dan. Available at:
http://www.bbc.co.uk/news/world-middle-east-2000832nsion in Lebanon has been rising as a resutef
Syrian conflict. Lebanon's head of internal ingdince has been killed in a massive car bomb aitackntral
Beirut. Wissam al-Hassan was among eight people did in the attack. He was close to oppositiomdea
Saad Hariri, a leading critic of the governmenn@ighbouring Syria.” See also e.g. GARTNER, He2@1Q):
Der amerikanische Prasident und die neue WelttiRaktuell, Band 13, Berlin (LIT Verlag),147-158.
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4. The Responsibility to React AccordingtothelCISS

This chapter will analyse the ICISS Report on thgponsibility to react on genocide, large
scale loss of life and severe human rights viotatnd the connected question of the right
authority determining when the threshold is met #metefore military intervention can be

authorised and by whom.

4.1. Responsibility to React

The fourth chapter of the final Report of the ICI8&als with the responsibility to react to
humanitarian crises. The coercive measures whichbeataken to respond to large scale
humanitarian crises are political, economic, juali@nd military. Due to the case study of
Libya where military measures were put into effectl due to the research question of this
thesis, economic, political and judicial measures r@egligible; the focus will be coercive
military intervention (notwithstanding the prefel@loptions of non military measures and the
acknowledgment that R2P deals with more than jubtany intervention). If non- military
means are unable to protect civilians, militarycéors the last resort to either directly protect
civilians or to target those responsible for thaekts on civilians. As highlighted by Alex J.
Bellamy, the case of Darfur is a perfect exampletlitcs ambivalence of the debate and the
difficulty of deciding if military troops effectivig can advance the situation of the civilians or
if military intervention would cause more harm thajpod!®* Military intervention
undoubtedly becomes crucially difficult when thecerned state does not give its consent.
At the beginning of the fourth chapter -‘the resgbility to react’- the principle of non-
intervention is reaffirmed. It is also highlightdtat any departure of this norm must be well
considered and justified® The Report confirmed the strong advocacy of maiirtg an
order of sovereigns, i.e. all states generally absfrom intervening or interfering in the
domestic affairs of other staté%.Further, the Commission cautioned that interventannot
only ...] destabilize the order of states [.}¥ but also harm people and cultures, and
therefore violate self-determination ‘[...] enablisgcieties to maintain the religious, ethnic

and civilization differences that they cheriSi’ The Commission further stressed that for
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military interventions, the threshold for being elefible must be high and the circumstances
must be grave® Therefore, only very extreme cases could everesess a basis for the
justification of military interventions for humanggection purposes without consent from the
concerned state.
The Commission argued that certain criteria mustdiisfied before the decision to intervene
can be defensible. These criteria, if fulfilledstify military interventions. They are familiar
requirements of the just war doctrine and are namethe Report as follows: just cause
threshold (right reason) and additionally four pn&tonary principles guiding the decisions
making, namely: right intention, proportional meareasonable prospects and last reS0rt.
The four precautionary principles were later rendnby the UN High-Level Panel on
Threats, Challenges and Changes. The questioneofrigiit authority is illustrated in a
separate chapter of the ICISS final Report ast esitical question and ‘[...] deserves a full
discussion to itself [...}X Therefore this element will also be debated s&phr in the
present thesis namely in the next chapter.
Despite the reluctant attitude of various statesotsen the principle of non-intervention,
general acceptance could be found that
[...] there are exceptional circumstances in whicé very interest that all states have
in marinating a stable international order requilesm to react when all order within a
state has broken down or when civil conflict angression are so violent that civilians
are threatened with massacre, genocide or ethegmsing on a large scaf@?
These exceptional circumstances are the threshioktheoright reason or just cause for
coercive military intervention. Military intervemin therefore can only be defensible if it
follows the just cause; namely, to halt or avetuiakcor apprehended large scale loss of life,
genocide and ethnic cleansing. If either largeest@és of life or ethnic cleansing or both
conditions are satisfied the ‘just cause’ for railit intervention is fulfilled®® Hence,
concerning the core challenge to settle when mylitatervention should be justified, the
Commission promoted a very high threshold limitmditary intervention to extreme cases.
Additionally, the Report clarifies that the justusa also includes apprehended crimes as the

international community must have the possibilityaaticipatory action in order to prevent
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2Opid, XII ; 35.-37.

201 pid, para 4.17, p 32.
202 |pid, para 4.13, p 31.
203 |pid, para 4.19, p 32.

- 46 -



loss of life or ethnic cleansirf§? For the just cause threshold to be fulfilled iedmot matter

if the people are threatened by state actors orstette actors. What matter is that people are
at risk in such way that the just cause thresheldnet. It further is irrelevant to the
Commission if the abuses occur within state bordersss-border or with cross-border
consequences. The element of ‘large scale’ wasuntbier quantified by the Commission but
the Report named some situations which fall underterm of ‘large scale loss of life’ and

‘large scale ethnic cleansing’. These shall bedists follows:

1) Those actions defined by the framework of thd8 @&enocide Convention that
involved large scale threatened or actual losgef |

2) the threat or occurrence of large scale lodgefwhether the product of genocidal
intent or not, and whether or not involving statéam;

3) different manifestations of “ethnic cleansingicluding the systematic killing of
members of a particular group in order to dimin@heliminate their presence in a
particular area [...];

4) those crimes against humanity and violationtheflaws of war, as defined in the
Geneva conventions and Additional Protocols anevdigre, which involve large
scale killing or ethnic cleansing;

5) situations of state collapse and the resultapbsure of the population to mass
starvation and/or civil war; and

6) overwhelming natural or environmental catastesptwhere the state concerned is
either unwilling or unable to cope, or call for iassnce, and significant loss of life is

occurring or threatened®®

Furthermore, the final Report explicitly mentiorsveral examples of cases which do not
justify military action for human protection pur@such as ‘systematic imprisonment or
other repression of political opponert?¥, ‘systematic racial discriminatiof?” as well as
‘denial of democratic rights by a military take-0\/8® Although the ICISS affirmed that the
overthrow of a democratic government is a serioaien the Commission supposes that this

situation requires international sanctions, diplbmar economic, for example but does not
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justify military intervention, if large scale losd life or ethnic cleansing of civilian is not
threatened or taking plaé® With this the Commission confirmed their commitrnénat
[...] military intervention for human protection pawse should be restricted exclusively [...]
to those situations where large scale loss ofiaivilife or ethnic cleansing is threatened or
taking place’®. The Secretary-General’s UN High-Level Panel ome@its, Challenges and
Change broadened the just cause threshold by atdingus violations of humanitarian law’
and at the same time narrowed the element by imgishat the threat must be actual or
‘imminently’ apprehended**

The second substantial condition which has to be iméheright intention. The primary
purpose of the intervention must be to halt or atieman suffering’? The Report clearly
states that overthrowing a regime is not a legitemabjective of intervention, although it
might be necessary to disable the regime’s capaziharm its own peopfé? Furthermore it

is illustrated that right intention is most liketg be guaranteed if military intervention is
supported by multilateral or collective actors eatthan by a single state. The Report also
finds that mixed motives do not harm the fulfilmemthe criteria of right intention so long as
humanitarian motives, not self-interest, remain the@mary motives behind military

intervention?** ‘Complete disinterestedness - the absence of ampw self-interest at al |-

may be an ideal, but it is not likely always torbality.”**®

Furthermore, it is of particular importance thaflitaiy intervention for human protection
purposes must always remain thg resort to combat actual or apprehended ethnic cleansing
or large scale loss of lifé® The military intervention can only be warrantedemtevery non-
military option has been explored. It is also efisémo reinforce that military intervention
shall always meet the criteria pfoportional means. The military action must always be
limited to the minimum necessary to secure the mitawdan objective in question.

The fourth precautionary criterion which has torhet isreasonable prospects. ‘Military
intervention is not justified if actual protecti@annot be achieved or if the consequences of

embarking upon the intervention are likely to basecthan if there is no action at &ft” The
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Commission concluded in this chapter that it mitjg the case that some human beings
simply cannot be rescued except at unacceptablis.é55 Therefore, the Commission
underlined the ‘painful reality’ that military aoti against any one of the five permanent
members of the UNSC, even if all other conditions ihtervention were met, would be
precluded?*® Answering the question of double standards, then@ission states that |...]
the reality that interventions may not be able éorbbounted in every case where there is
justification for doing so, is not a reason for theo be mounted in any casé” This
however, in the author’'s view, is a rather unsygitigf answer and fails to address the
important question of selectivity of interventionghich often gives rise to the criticism of

arbitrariness and pure self-interest of some states

4.2. Right Authority

Under international law, as already outlined preslyg in chapter 3, military interventions for
human protection purposes are unproblematic ifaigéd by the UNSC. The UNSC holds
the primary responsibility for international peaasd security as laid down in Art 24 of the
UN Charter and can authorise military collectiveaswes under Chapter VII, Art 42 of the
UN Charter. Therefore, and due to its internatistahding, the UNSC is the first body to
think of which might be capable of fitting the raté the right authority legally as well as
politically. At the same time one has to bear imanihe constant demand of various states to
reorganise the UNSC corresponding to a changetqgabiwvorld order and the fact that it has
remained unreformed since its foundation. Neveedgl neither the UNGA nor regional
organisations could fill this function better thidnr@ unreformed UNSC, as both lack the legal
capacity and international standing to decide éffdty in the concerned matter. Art 10 and
Art 11 of the UN Charter give certain responsitaitto the UNGA, especially important here

is the fall-back responsibility in cases where tH¢SC is blocked?! These norms, however,
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remain a political accommodation as the UNGA ordg lthe power of recommendation and
no binding decision-making powers. The UNGA therefoemains a moral and political
power but cannot ensure formal legality of any@aditaken. Further, Chapter VIII of the UN
Charter acknowledges the security role of regi@mal sub-regional organisations but at the
same time states that no enforcement measuresbehtken without the authorisation of the
UNSC?*? Following these remarks the UNSC is the most alvicandidate for the role as the
right authority to make judgement on military intention for human protection.

If we agree that the UNSC is the right authoritygimy due to the lack of alternatives, the
next question logically arising is what to do ietRUNSC is blocked by a veto power and
therefore fails to fulfil its responsibility. Thesgtral question here is if unilateral or collective
military measures can be legitimised on the growfd?2P despite the missing authorisation
of the ‘right authority’ namely the UNSC. This débahas already been outlined in the
introduction as well as in the chapters 1 and 3t &ssentially has risen with the NATO
intervention in Kosovo.

Without doubt, the obligations under human rightsv|and under sovereignty as
responsibility do not vanish with the lack of th&l§IC approval. Despite this notion, one has
to keep in mind that if one would approve the agsion of customary international law
justifying military intervention for human protecti purpose, these military actions would
still risk violating treaty provisions of the UN @tter, which are commonly viewed as
superior to customary international law. Furtherepounilateral and collective measures
without UNSC approval are often feared to open sldor abuse on grounds of pure self-
interest. Besides these considerations, it canaeaddmied that there is an urgent need for a
commonly agreed authority to decide on interverstion order to effectively facilitate
responsibility to react. Especially concerning taily interventions the decision making
process must be quick and efficient in order tonteuthe threat of actual or apprehended
large scale loss of life. Hence it is necessargldtermine an authority who can detect when
the thresholds are met and military interventiolegitimate.

In this chapter the response of the Commission ridsvhese questions will be assessed. The
Report did not break new grounds on the debaterafté authority as it promotes a middle

position in between the two extremes. The Repotiinea three layers when dealing with

crackdown on anti-Government protests in the Midgestern country.[...]. A response to this veto thA
/Res/ 11207 was adopted with overwhelming supf@ee generally to the fall-back responsibility d@SS
(2001a), para 6.7, p 48; EVANS, Gareth (2008), 136.

#22|CISS (2001a), para 6.5, p 48. See also EVANSetBg2008), 35.
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responsibility for the protection of citizens andet question of right authority. The
Commission reaffirmed that the state itself is faniily responsible for the protection of its
citizens, corresponding to the concept of sovetgigis responsibility>> The Commission
states that only if the state fails to fulfil itesponsibility, regional organisations acting in
partnership with domestic authorities shall takerdhis responsibility? As a third step and
only if this consensual partnership also fails toswge protection of civilians, the
responsibility falls to the international communif§” It was clearly not the ambition of the
Commission to identify alternatives to the UNSQGlasright authority. As the Report stated:
[...] there is absolutely no doubt that there islbedter or more appropriate body than
the Security Council to deal with military intertean issues for human protection
purpose. [...] If international consensus is evebbeéaeached about when, where, how
and by whom military intervention should happerisivery clear that the central role
of the Security Council will have to bear at thahief that consensus. The task is not
to find alternatives to the Security Council asoarse of authority, but to make the
Security Council work much better than it h&S.*
Besides reaffirming the UNSC as the primary sour€eauthority to decide on military
intervention, the general outcome of the round&laliso laid down a wide recognition of
intervention for regional organisations even withddNSC authorisation. This general
recognition of non-consensual force was found endtatement that the UNSC wasmarily
in charge of authorisation of military interventicather tharexclusivelyas it then has been
launched in the 2005 World Summit Outcome whereldvieraders formally adopted R2P.
This illustrates that a broader consent within themmission in comparison to world
community could be found: that there are specificgasions where other actors should be
allowed to authorise military intervention as loag they act collectively and meet the
threshold as well as precautionary criteria. Hemaggnificant insight of the Report, namely
that states or organisations should take it ughemselves if the UNSC failed to fulfil its
responsibility??® was not implemented by the world commuffity This result reflects that

223 |CISS (2001a), para 6.11, p 49.
224 (1A
Ibid.
22 |pid.
22%|pid, para 6.14, p 49.
ZIBELLAMY, Alex J. (2009), 73.
228 pid, 55. Quoting Kofi ANNAN,
229 |bid, 75. Referring to UN High-Level Panel on Tatg, Challenges and Changes did not implementdtie ¢
of conduct.
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only a minority of states welcome a departure friilie UN framework since the majority
believes that military intervention should only acif authorised by the UNSE?

The Report itself also reaffirmed the often raipéeh of a reform of the UNSC and framing
ways how it could work better in concerns of R2PAt the Paris roundtable Hubert VVédrine
proposed a code of conduct which demanded a dlesshold of a humanitarian crisis which
required intervention and the agreement that thengeent five would not use their veto in
such cases if not risking violation of vital natidrsecurity interest8’? This code of conduct,
certainly being a favourable mechanism, was inadudethe Report but never put into effect
elsewhere.

To conclude, it therefore is essential to diffeiaet between the doctrine as stipulated by the
ICISS and the modified version of the doctrine iahi@as been implemented and practiced by
the international community especially concerning ¢uestion of right authority. In general,
the doctrine of R2P certainly has gone long disgtancshort time. Nevertheless, it so far still
strongly depends on the goodwill of the five vetavers within the UNSC if the international
community complies with its responsibility to prote

The last chapter of this part will now outline sossected schools of International Relations
and illustrate their standpoints towards the doetof R2P, more precisely towards military

interventions for human protection purpose withibetconsent of the intervened state.

230 pid. Referring to Yevgeny M. Primakov, (2004).
31 1pid, 50.
22 hid.
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5. R2P and International Relations Theory

This chapter outlines four major theories of Int&ional Relations, namely realism,
liberalism, cosmopolitanism and the English Schant their standpoints towards R2P
considers the arguments against and in favour &f, R danger of abuse and the doctrine’s
dilemma of selectivity. This part does not aim beoaparative analysis of the four theories;
rather, it aims to give an overview of differenfpapaches in International Relations theory
towards the concerned subject. It needs to besstiehat therefore it falls out of this thesis’
scope to portray the theories exhaustively. Theudots rather set exclusively on the
assumptions concerning interventions on humanitagr@unds. This chapter further aims to
give room to those who oppose interventions on mitawdan grounds and to reflect on their
concerns. Additionally, it intends to portray hother perceptions with a positive approach
towards R2P counter the profound criticism of thogposing it.

5.1. Realism

Realism certainly is one of the most importantisfran International Relatiorfs® Essential

for the realist perception is the distinction betweolitical theory analysing domestic politics
and International Relations dealing with relatibesween states? Realist traditiof® clearly
opposes the norm of humanitarian interventirRealists at the bottom line argue that ethics
and morality are irrelevant to conduct foreign pwliand therefore are no issue in
International Relation&’’ Hans Morgenthau argued that ‘[...] universal morahgples
cannot be applied to the actions of states f23]Concepts such as universal rights cannot be

applied to the action of states in InternationalaRens as the international domain is

23 BROWN, Chris (2002): Sovereignty, Rights and Justice. International tRali Theory Today.
Cambridge/Oxford (Polity Press), 2. See also gdiyeedout realism: WOHLFORTH, William C. (2012):
“Realism and foreign policy” in: SMITH, Steve; HADELD, Amelia; DUNNE, Tim ed. (2012): Foreign Policy
Theories, Actors, Case®xford (Oxford University Press), 35-52.

234 BROWN, Chris (2002), 2.

235 Generally see e.g. SCHIEDER, Siegfried; SPINDLERnMela ed. (2010): Theorien der Internationalen
Beziehungen. Dritte Uberarbeitete und aktualisiétdglage. Opladen & Farmington Hills (Verlag Barhar
Budrich UTB), 39ff.

236 BELLAMY, Alex J. (2003): “Humanitarian Interventivand the Three Traditions” in: Global Society 17/1
10.

Z7T\ASQUEZ John A. (2005): “Ethics, foreign PolicyndaLiberal Wars: the role of Restraint Moral Deaisi
Making” in: International Studies Perspectives380. Referring to MORGENTHAU. See also HEHIR, Aidan
(2010), 61, referring to HOBBES.

Z8HEHIR, Aidan (2010), 62, quoting MORGENTHAU.
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anarchic®® to the contrary of domestic affairs where normatiwalues are recognised.
Realists frequently contrast the ‘community’, whigbes exist but only in the inside within
the state borders among their citizens, with tharehy’ which exists on the outsié®.Téson
Fernando describes anarchy as the complete abséneecial order, which leads to the
Hobbesian war of all against &ff: Following this assumption, realist scholars oémational
Relations portray an anarchic world system in wigeli-interest is rampant in absence of a
social contract; ethical considerations are theesfaarmful for national interests. Hence, at
the international level, the realist tradition atsdhat nations are in an anarchic state of
nature, due to the lack of centralised authorigpmohated by constant struggle for power in
order to survivé®® Realist theory pictures states to be locked inoastant security
dilemma?*® The logical consequence following the realist view international affairs
predetermines the goal of foreign policy by sayinagt it is determined by self-defence and
power seeking considerations, as the primary resbibity of the state is to guarantee for the
survival of the state itself and the wellbeing tf ditizens*** Hence, the only interest of the
foreign affairs of a state is to maximise the beadbr its own citizens. Therefore, morality
or ethics is not a norm in foreign policy and, l&iming the contrary, it aims to hide the real
self-interests behind. To quote Michael Barnett wtaied that

‘[...] beware whenever states claim they are doingething for someone else. Such

claims are mere smokescreens, ideological progsatieaintended to legitimate their

239 |pid, 61. The classic realist tradition focusedtie evil nature of human kind while neorealist@amtrate on
international anarchy. In this chapter the assumnptif the neorealist of an anarchic internationatem will
serve as a basis.

240 BARNETT, Michael (2012): ,Duties beyond borderst: iSMITH, Steve; HADFIELD, Amelia; DUNNE,
Tim ed. (2012):Foreign Policy, Theories, Actors, Case3econd Edition. Oxford (Oxford University Press),
224,

21 TESON, Fernando R. (2003), 96.

%2 gee e.g. BELLAMY, Alex J. (2003), 10. HEHIR, Aidé2010), 62. ‘The struggle for power and the stiegg
for survival are seen as identical, and all othégrests are secondary.” Anarchy is defined by STMIV Brian
C. (2012): “The primacy of national Security” inM8TH, Steve; HADFIELD, Amelia; DUNNE, Timothy ed.
(2008): Foreign Policy: Theories, Actors, Casesfo@{New York (Oxford University Press), 192; as.'] the
term which realist use to indicate that internagiqguolitics takes place in an environment thatfmasverarching
central authority. [...] For structural realists, tbendition of anarchy — that is, the fact that éhir no “higher
power” to ensure peace among sovereign state fida giewed as synonymous with a state of war.[.Edr
realists, survival of the state cannot be guarahteeler anarchy as the use of force is a legitinmsteument of
statecraft, this explains why survival and therefoational security is the ultimately central go&lforeign
policy.

“3BELLAMY, Alex J. (2003), 9.

244 bid, 10.See also SCHMIDT, Brian C. (2012), 194. See aduttiy review by POGGE, Thomas W1986):
“Liberalism and Global Justice: Hoffmann and Nardim Morality in International Affairs” in Philosogh&
Public Affairs, 15 /1, 67-81.
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more primeval foreign policy goals [...] sometimeatss will help others, but rarely

will they do so when it actually cost them somegffifr.
Following the realist assumption, duties of moya#ind responsibility for individuals stop at
the borders of states. Hence, whenever statempragentervene due to humanitarian reasons
they only do so [...] to camouflage their true met?*°. States do not help unless there is
some benefit to get out of 3’ Realist theory clearly opposes the concept of R&Ran
indicator for norm change within the internatiomaimmunity, which for them is anarchy.
Due to the sharp distinction between Internatiddelations and domestic politics states have
moral duties only towards their citizens. Hencdiei$ out of the scope of foreign policy to
implement a normative concept of universal rightanan dignity and moral duties to prevent
severe violations of human life only for the behefihumanity.
The realist tradition enhances the debate of R2# wilot of important criticism and
considerable perspectives. The hidden self-intdyelsind humanitarian intervention has ever
since been debated strongly and certainly is onthefstrongest arguments raised against
R2P. However, the realist approach of Internatidgtelations being a pure anarchy seems to
be outdated when considering the proliferation rdéérinational human rights treaties and
various declarations illustrating that the protactof people has become a global topic and no

longer seems to be an exclusive internal matter.

5.2 Liberalism

By contrast, liberalism is most probably one of thoee theories embodying implementation
of ethical concerns in foreign policy. The most coom belief in liberalism is the importance
of the freedom of the individu&f® Liberalism, in contrast to realism, opposes theeation

of human rights being an exclusively domestic pofield. Liberalism, being a child of the

enlightenment, draws on a long tradition basedaiaral law and the strong belief in the right

of individuals, regardless of status as a foreigorecitizen®* Liberalism does not limit its

#5BARNETT, Michael (2012), 226.

2% |pid.

#THEHIR, Aidan (2010), 62.

248 See e.g. generally on Liberalism: van de HAAR, Eded. (2009): Classical Liberalism and Internagion
Relations Theory. New York (Palgrave Macmillan).

29 BROWN, Chris (2002), 7.
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understanding of the right to be treated and thiy tlu treat others as ethical subjects to
national border$>°

The political theory, as indicated by its nametgem the belief in liberty, pictured in social
and political freedom. Essential factors for reslsn of this individual liberty are a liberal
democratic form of state, respect for human rightswell as liberty of property. Liberals
strongly believe in the value of national self-detmation adhered to the conviction that
democratic and self-determined nations would nghtfivar against each othf@f. Hence,
liberal political theory endorses the proliferatioh western norms, constitutionalism and
liberal democratic forms of government as thisas,some scholars of this theory claim, the
‘[...] final form of human government]... 12 For liberals the respect for pluralism finds an
end if regimes do not reflect liberal valu@s.

Liberal scholars further argue that individualsferecooperation over conflict: ‘[...] people
do not want war; war comes about because peopleleareinto it by militarists or
autocrats [...J>* Additionally, liberals argue that this assumptioan be projected on
International Relations where states also recogiseutility of cooperatioi®> The central
insight shared by all liberal scholars is that egare embedded in civil society, which
determines the foreign policy of natiofi8.Hence, liberals, in contrast to realists, beligve
the development of progressive international coatan and that the current international
system is of a temporary naturé.Following the liberal perception, actors of Inttional
Relations are framed in social contracts and nammsh make foreign policy a reflection of
interests of the domestic sociéty.The liberal school accredits the realist beligftthumans
and therefore also manmade politics is driven Isrddor personal gain. At the same time, in
contrast to realists, liberalism emphasises thatrgj for personal gain does not necessarily
have to be harmful for interaction and society argation in the international field of

policy.*° Furthermore, liberalism generally limits the roliethe state to[:..] the extent that

20 DOYLE, Michael W. (2012): ,Liberalism and ForeigPolicy* in: SMITH, Steve; HADFIELD, Amelia;
DUNNE, Timothy ed. (2008): Foreign Policy: Theorieactors, Cases. Second Edition. Oxford (Oxford
University Press), 55 and 75-76.

1BROWN, Chris (2002), 63.

2HEHIR, Aidan (2010), 68 referring to FUKUYAMA, Fnais (1992).

253 |hid, 69 referring to SIMPSON, Gerry (2004) debinrg liberal anti pluralism.

#4BROWN, Chris (2002), 62.

2% |pid, 61; HEHIR, Aidan (2010), 62.

Z*BROWN, Chris (2002), 61 - 62.

ZTHEHIR, Aidan (2010), 67.

28 MORAVCSIK, Andrew (1992): “Liberalism and Internatial Relations Theory” Paper — No 92-6, Centre for
European Studies, Harvard University and UniversftZhicago, 7.

PIHEHIR, Aidan (2010), 67.
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the people out of which it is composed have transfeto it the competence to exercise
public powers on their behdf’. As liberalism advocates that state interestsdatermined
by social factors, they are by nature highly vdgalbhis variability of state interests and their
interconnection with society, economy and othetdiacenables liberal scholars to explain
and predict change within International Relatiamgontrast to realists’ lack of ability to do
So.

The liberalist perception of state and moralityhintthe international society clearly opposes
the absolute norm of non-intervention and follotws view that sovereignty is conditioned by
responsibility. Every other view, so say the libeseholars, is a doctrine of the p&¥tThis
view however has to be distinct from classic libgerceptions such as those of John Stuart
Mill as already illustrated above in the chaptealohg with sovereignty (3.3.2). Mill, as well
as Walzer, generally believe ‘[...] that nations mashieve self determination without
external involvement®. However, Michael Walzer although following thadition of Mill,
allows intervention in extraordinary cases and asginat ‘[...] statesmen and women can no
longer excuse amoral action by taking solace inr¢ladist assertion that international society
is irrevocably anarchicaf®® Hence, liberalism does generally not oppose R2Rheoconcept

of sovereignty as responsibility.

5.3. Cosmopolitanism

Cosmopolitan theof}* believes in a progressive evolution towards aensial order based on
common morality. Therefore, scholars of this sch@wfue against maintaining the
differentiation of internal and external as it Heesen predominately in realist, neorealist and
liberal views. This differentiation between extdr@ad internal is a cornerstone for the
traditional understanding of sovereignty and thenemted provision of non-intervention.
Furthermore, some scholars of cosmopolitanism atigaiestates are no longer the dominant
force in the international system as individuahtigtrump those of the st&f®.

One of the key scholars of enlightenment and tlmeesponding belief in human emancipation
via the growth of knowledge was Emanuel K#ft.He plays an essential role in

cosmopolitanism doctrine in history as well as foddant was the first to emphasise that

20 |pid, referring to WELLER, Marc (1999).

21 pid, 69 referring to TESON, Fernando (2005a).
2 HEHIR, Aidan (2010), 69.

253 |pid, referring to WALZER, Michael (1992).

%4 5ee generally BROWN, Chris (2002), 40 ff.

S HEHIR, Aidan (2010), 72.

26 BROWN, Chris (2002), 42.
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domestic politics cannot be pictured as detachenh finternational Relatiorf§8’ For Kant,
‘[...] a properly constituted political order is ‘raplican’, that is, based on justicRgcht a
combination of the English notions of justice amal), political equality and the rule of
law [...]"?%® Furthermore, Kant believes that war is the resfithe absence of rule of law,
criticising Hobbes ‘[...] that the implications of amternational ‘state of nature’ is mitigated
by effective domestic government alone. InternatidRelations must be brought within the
framework of law®°

The cosmopolitan theory clearly is in favour of tuecept of sovereignty as responsibifity.
This perspective contradicts realist who claim tihaties of states are limited to their territory
and citizens. Cosmopolitans argue that states domly follow self-interests but are also
guided by certain principles and the ethic of hurtyaThis perception rests on natural law,
the belief in common humanity and in equal morattivef each person, which empties in a
general commitment and responsibility towards athan beings for the sake of humarfity.
The cosmopolitan view not only demands domestic iatetnational responsibility to stop
human suffering if the sovereign itself is unabiaiowilling but it demands all humans to act

in such situations of severe threat to human life.

5.4. English School

The relationship between international order artdrivational law has been predominately
discussed in the literature of the English Schdbkrefore, this school presents interesting
insights about international order, in particulancerning the role of non-intervention and the
opposing norms of humanitarian interventions.

It is often stressed that it is difficult to cladgsischolars as belonging to this theory of
International Relations due to its inherent comtiamaof realist, liberalist and cosmopolitan

approached’? Scholars of the English School for example, ligalists, consider international

*%7 |bid, 43.

2% |bid, 44.

299 |pid.

20 BROWN, Chris (2002), 42 ,The endorsement of soigaty was clearly anti-cosmopolitan [...] the
cosmopolitanism [...] was not satisfied by the idéa society of states; acceptance of such an soiciedlved

acceptance of the legitimacy of inter-state wap'[...

ZILBARNETT, Michael (2012), 224.

2’2 gee SCHIEDER, Siegfried; SPINDER, Manuela ed. ¢20258. The Australian scholar Hedley Bull has
often been named a realist despite the acceptdritendoeing a central figure within English Schadition.
Bull's affinities with realism to a great extentogind on his emphasis on the role of power in imttonal
relations and the importance of balance of a powsich for Bull remains the foundation of interroatal
society. Bull himself stressed that he is not digeas realists generally “[...] pay insufficientention to the
framework of rules, norms and shared understandmgvhich international society depends”. BULL, Hgdl
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society to be anarchical but at the same time \alia the formation of an international
society which adheres to mutable shared norms amd, |which remains one of the
cosmopolitan and liberal view$®

Within the English School two branches have to ifleréntiated: solidarists and pluralists.
Hedley Bull is associated with the pluralist apmtoahile Nicholas Wheeler and Tim Dunne
are commonly regarded as belonging to the soliddmanch of the doctrine. However,
Wheeler and Dunne argue that Bull has altered bsstipn from pluralist towards a more
solidarist approach in his later wotk:

Pluralists stress that states have priority initiernational system and therefore reject the
cosmopolitan argument against state-centred sdytain international society. Therefore
individuals only enjoy legal rights to the extetdatss enable them to do €3.Despite this
notion of states being the predominant actors ierimational order, pluralists acknowledge
the role of international institutions as actorghm the international order.

Hedley Bull, one of the most controversial and magportant scholars of this theoretical
doctrine, exposes that states form an internatienelety and that geopolitical competition
can be eliminated by establishing internationaiegfwhich rely on common identity. This, in
the end would allow stable peace. Realists, by raeht neglect such an approach to
international order as they argue that any so @¢atieder’ is merely defined by self-interest
and power politics by states and therefore can wifidbe violated whenever so desired.
Pluralists such as Bull argue that internationdleoris built upon states that develop a sense
of shared common interest and guarantee theseestsethrough institutions, such as
international law’® It is interesting to note that in this perceptiarternational law reflects
the existing world order and balance of power witthe international system, as the more
powerful states can effectively construct interovadil law. In this perception, justice is no
matter of international law, even though it is ofteferred to as the legal moral referent for
the action of state<.

Following Bull and the pluralist view, internatidriaw and international order, as exclusively

applied to states, have very little to do with induals and human rights. This does not mean

(2002): The Anarchical Society. A Study of OrderWorld Politics. Forwards by Stanley Hoffmann and
Andrew Hurrell. Basingstoke/New York (Palgraveji.vi

2B HEHIR, Aidan (2010) 70.

2 RIFKIND, Jarrod (2012): “Reconfiguring Law, Ordand Justice: The Case for Humanitarian Interveritio
Prepared for the ISA Annual Convection, April 2012.

2P HEHIR, Aidan (2010), 71.

28 BULL, Hedley (2002), 64.

2" RIFKIND, Jarrod (2010), 2.
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that Bull does not include justice in his framewarkworld order. Rather he argues that
global human rights concerns must be raised wahiramework were states have priority in
order to guarantee stability of international ordéPluralists, basically argue that ensuring
individual rights is the responsibility of the sia@nd not the responsibility of the international
community. Therefore pluralists, and particulariyllBn his earlier work, argue that the norm
of non-intervention prevails over human rights aslateral intervention would threaten
international peac’ Those following the pluralist view emphasise thortance of non-
intervention as states guarantee stability andeptdtuman rights domesticafftf
Notwithstanding this insight, Hedley Bull statecathnterventions would not lie in conflict
with international stability if the actions takerpeess the collective will of the international
society?®* Within Bull's work, one can spot an inherent temsbetween the solidarist notions
on human rights and the pluralist view.

Wheeler and Dunne represent the younger critiqainstof solidarists who try to find a
normative justification for humanitarian intervesrtiand therefore argue that if shared norms
of international society are violated, interventitan be justified® Solidarists argue that the
universal recognition of the human rights of indivals is a requirement for the maintenance
of international ordef®® Further, they argue that Bull's perception is quited, since
international society has changed, as is clealgtilated by the immense treaty work and
ratifications in the international human rightsldié** Wheeler and Dunne also stress that
even Bull himself acknowledged the ‘[...] growing ouspolitan awareness, at least among
‘advanced countries’ which was leading the Westdasingly to ‘empathies with actions of
humanity that are geographically and culturallyedint from us’ 2

Hence the perceptions towards R2P remains dividddnathe English School depending on
the affiliation with the pluralist view emphasisisgvereignty, or the solidarist view. This
inherent tension within the English School is aident result of its incorporation of realist,

pluralist cosmopolitan and solidarist notions dehnational Relations.

B pid, 16.

219 |bid; Referring to BULL, Hedley (2002), 83. SCHIER, Siegfried; SPINDLER, Manuela ed.(2010), 274.
Referring to Jackson (2000), 291. E.g. for conterapopluralist scholars: Robert Jackson, a schuddmnging
to the younger generation, also favours sovereigmgy human rights due to international stabiliycerns.
ZOHEHIR, Aidan (2010), 71.

281 |hid.

282 SCHIEDER, Siegfried; SPINDLER, Manuela ed. (2027)3. See also HEHIR; Aidan (2010) 71.

23 RIFKIND, Jarrod (2012), 19.

BLHEHIR, Aidan (2002), 71.
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5.5. Conclusion

Following the realist theoretical tradition, R2Poigen pictured as a ‘Trojan horse’ which is
mostly ‘[...] used by the powerful to legitimize theinterference in the affairs of the
weak'?® It is difficult to answer the question of how tetect ulterior motives behind
military intervention propagated as humanitarianixeéd motives, however, are not
considered to be a drawback for an interventiobetdegitimate, at least not for the ICISS as
far as the humanitarian intention is predomirf&hstill, the threat of abusing humanitarian
reasons to conceal imperialistic ambitions shouwt be underestimated. Hence, the ICISS
was right in being concerned about the danger #tates might abuse humanitarian
intervention to legitimise unjust waf$ At the same time as the Darfur crisis sadly
demonstrated that the concept of R2P itself colsid ‘4...] be abused by states keen to avoid
assuming any responsibility for saving some ofitleeld’s most vulnerable people [..3°

The threat of abusing the concept, legitimisingtary intervention as ultimo ratio to protect
humans from severe human rights violations and gdepcan particularly been seen in the
intervention in Iraq on, inter alia, humanitariarognds after the terror strikes on @f
September in 2001. The Irag intervention has bedéitised internationally as abuse of
humanitarian justification for state interests abrought about a particular interconnection
between humanitarian interventions and forcefuinnegchange. Many scholars even consider
the intervention in Iraq in 2003 to have been #l€g° The Iraq intervention can be pictured
as a confirmation of what realists postulate, ngrtteht ‘[...] even if the states claim they are
intervening on humanitarian grounds, they are dlgtadtempting to further their own self-
interest®®’, Therefore the question which remains in the lighinterventions like in Iraq in
2003 is how to prevent states from slipping ba¢& imperialism, conquering states on behalf
of humanitarian duty in order to destabilise hestilitocracies and establish friendly Western
democracies. Some scholars claim that there are parallels between American foreign
policies now and the one which was pursued dutsgibre openly imperial paS¥ Further,
some scholars argue that ‘[...] aiming to reshapeatbed according to the prescription of a

universal morality marks a policy that is revolu@wy as well as imperial. It is revolutionary

286 BELLAMY; Alex J. (2005) “Responsibility to Protecdr Trojan Horse? The Crises in Darfur and
Humanitarian Intervention after Iraq” in: Ethicsl&ternational Affairs, 19, 2, 32.

27|CISS (2001a), para 4.35.

ZEBELLAMY, Alex J. (2005), 53.

289 |hid.

290pAYANDEH, Mehedad (2012), 362.

2L\WELSH, Jennifer M. (2004), 58.

292 NARDIN, Terry (2005), “Humanitarian Imperialism’tiics & International Affairs, 19, 25.
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in aiming to destroy government that do not mesdaest of legitimacy [.] which at the end
provides an ideological rationale for American eragi..]’?®>. Along these lines it is further
often stressed that ‘[...] theories of morality are][the product of dominant nations or group
of nations*,

Evidently various parameters have to be considesen judging a doctrine which
legitimates military interventions, even if only al$imo ratio, to protect a population abroad.
The greatest drawback for a doctrine like R2P gdytas the danger of abuse for pure state
interests. The selectivity of the implementatiorR#P is often considered as a conformation
for state interest being the primary motive of imémtions rather than the protection of a
foreign population. It needs to be given a profotimalight in which cases the UNSC so far
has approved military intervention on human prat&cpurpose. Not only the oft-mentioned
spotted economic and strategic interest are poittext being the triggering motives behind
interventions, but also international stability aseturity are indispensable variables. Hence
the validity of the claim that humanitarian intemtien are approved by the UNSC not merely
on the grounds of human right violation but ratloer the ‘[...] claim that international
stability is threatened by those violations - aittteough flow of refugees or the spill over
effect of civil war®®® - is evident. And indeed international securitpcerns as well as state
interest play an important role when it comes t@lementation of R2P. Furthermore, the
decision to send troops to a foreign country tdgustrangers certainly strongly depends on
the particular domestic situation of the intervgnstate. Obviously interventions are more
likely to happen if civil society strongly demanitisr if the intervener has reasonable hope to
benefit from the intervention in some way. Bothaaltes as well as historic and cultural
boundaries between the suffering population andritegvening state often play an essential
role. Further, the protection of a population vidlitary intervention is very unlikely to
happen if such an intervention would destabiligerimational peace and security.
Nevertheless we can see growing evidence in forpaity practice reflecting a duty or a
responsibility towards strangets. Realists would ask us to look closer at this fgmepolicy
practice, to reveal the hidden motives such asrggcgeostrategic interests, power and
wealth. Liberalists on the other hand who follove ttrand of independence theory would

explain this change in foreign policy with the giowg independence of states to one another.

293 |bid.

24 HEHIR, Aidan (2010), 62 quoting Carr E.H.
29 \WELSH, Jennifer M. (2004), 57.
29°BARNETT, Michael (2012), 225, 229.
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Other scholars would point at globalisation and ithie of the communication revolution
which makes it possible to show pictures of suffgrstrangers from all over the world and
creates sympathy with those strangers who do reoh $e be so far away anymore. Albeit all
these controversial perceptions towards and differeeasoning for the gradually
establishment of the doctrine of R2P, the inteamati community has been strengthened and
amended. The anarchy gradually adopts the featfir@eommunity. Today, the international
community is built upon a dense network of rules;nms and principles which ties states and
communities together. Human rights and protectibrcivilians are clear interests of the
international community which have to be respeeted implemented if the concerned state
seeks to have respect and standing within the camtynu
Various approaches help to explain why foreigngotoday increasingly expresses a duty to
others. Nevertheless, it is tempting to follow dpenion of those who claim that at the bottom
line, one cannot battle the realist claim [...] tfiis little more than cheap talk [..%}’ and
hidden self interest rather than the belief inigrable rights being strong enough to justify
one’s own sons and daughters being sent to waiotegt the most vulnerable strangers. This
claim is supported by the high selectivity of cormpte with the responsibility towards
strangers. This selectivity was especially demaitestk in the case of Syria in 2012 and today,
as one can question why the world community decidedtervene in Libya while there is not
enough political will to end the ongoing killing iByria. Barnett Michaels proposes that
‘Government and societies are not inherently hesstl Rather, when forces choose between
interests and ethics, they generally choose irterethe ethical choice imposes a real cost or
sacrifice.”®
Not aiming to give a conclusive answer to the glegbetween those opposing the
intervention for the purpose of human protectiod #mse in favour of the it, it ultimately
needs to be stressed that
...] the debate over humanitarian intervention &t a black or white one, between
those who are concerned about human rights aneé thbs turn blind eyes to human
suffering. Rather, it is a debate about the bouadaof moral community, the
consequences of intervention, and the density afegathat underpin international

society.?%

27 bid, 230.
298 bid, 237.
29 \WELSH, Jennifer M. (2004), 52.
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B.
Regime Change and the Libya Intervention

A. Introduction

The Libya intervention in 2011 is the most recease where R2P was successfully
implemented. The concerned UNSC Resolutions refduodehe doctrine of R2P. The UNSC
Resolutions in question harshly condemned the bregation of the Gaddafi regime towards
the peaceful protests, recalled the primary respoitg of a state to protect its citizens and
effectively implemented the responsibility of theond community to undertake this
responsibility if the concerned state is unwillitagcomply. As it became obvious that the
Gaddafi regime would not conform to the urgent dednaf the UNSC to immediately stop
the ongoing violence and severe human rights varatagainst its own population, the world
community did not hesitate to react. In compliangéh the doctrine of R2P the world
community - in particular the UNSC acting as ‘righithority’ - assumed its responsibility to
protect the Libyan population and intervened milya The widespread and systematic
attacks in Libya against the civilian populatiorhieh could have amounted to crimes against
humanity, certainly legitimated military interveoi aiming to protect civilians. From this
point of view, the intervention therefore fully cptied with the rules and procedures of the
doctrine of R2P and did not conflict internatiofed, as a corresponding UNSC mandate was
given.

The triggering point however lies elsewhere, namelthe question of whether the operation
in Libya is the first case of a conducted operatimaer UNSC mandate implementing the
doctrine of R2P with the more or less openly adedityjoal of overthrowing the government
and changing the regini®’ The Resolution in question is the UNSC Resolufi®@3 which
established the no-fly-zone and authorised all membf the UN to ‘[...] take all necessary
measures to protect civilians and civilian popudaseeas [...f*. The scope of the mandate
was considerably broad, which led to the questifontether the concerned Resolution could
also be regarded as a legal basis for regime chandgdbya. Especially non-western
governments accused NATO, for example, of purswngolicy of regime change while

30 pAYANDEH, Mehrdad (2012), 385.
301 UNSC Resolution 1973.
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claiming to protect civiliand® In the context of the present thesis the poirtasfcern is the
particular conjunction of regime change and R2Pwibich the Libya case is a predestined

case study.

302 0'BRIEN, Emily; SINCLAIR, Andrew (2011): ,The Libgn War: A Diplomatic History. February- August
2011“ in: Centre of International Cooperation (N¥ark University), 1.
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B. Structure

Partone, entitledLibya Intervention 2011 - an Example for Correct Implementation of
R2P (1.), answers the question of whether the Libya inteieentvas a case of correct
implementation of the gradual establishment of toetrine of R2P. The first chapter
therefore starts by giving a bri€hronology of the Libya Intervention (1.1t)continues with

an analysis of the Libya intervention in regardthe compliance with thé@hreshold and
Precautionary Criteria of the ICISS (1.2in order to answer the question of a correct
implementation of R2P in accordance with the daoetrias stipulated by the ICISS.
Furthermore, the UNSC Resolutions mandating thgd.btervention,UNSC Resolutions on
Libya (1.3.) will be analysed with regard to implementationR#P as well as regarding the
guestion of whether these Resolutions can seredeggal basis for authorised forceful regime
change. More precisely tHeNSC Resolution 1970 of 26 of February 2011 (1)3UNSC
Resolution 1973 of 17 of March 2011 (1.3.20d UNSC Resolution 2009 of 16 September
2011 (1.3.3.pre analysed. Finally th@onclusion (1.4.yill summarise the findings.

Parttwo, entitledRegime Change (2), introduces Regime Change as such and will refer t
the parallelism of the judicial discourse of R2RI aagime change. The first chapter starts
with anIntroduction (2.1.) chapter two continues with a legal assessmenégime change
entitted Regime Change - Definition and a Judicial Analy&i.) and will then be followed
by a closer discussion of the right3elf-determination (2.2.1.Dnly the difference of regime
change compared to R2P will be demonstrated, aguti®r does not consider it necessary to
repeat the already detailed illustrated politiceiveell as judicial approaches towards R2P if
the same applies to regime change. The followiraptdr discovers whether regime change is
a legitimate goal of R2R,ocating Regime Change in R2P (2.3 critical analysis of the
ICISS'’s final Report will illustrate the relationghof the doctrine of R2P with regime change.
Part four will answer the question of whether thieyl intervention was &orceful Regime
Change Mandated by UNSC Authorisation (2.Rart two ends with th€onclusion (2.5.)

summarising the outcomes of the assessments ofiesghange.

Partthree is anActors Analysis of the Libya Intervention (3). This chapter starts with an
Introduction (3.1.) The attitude towards forceful regime change ahecselected actors
involved in the military intervention in Libya wilbe outlined and analysed. This assessment

will answer the question of when and if a call forceful regime change in Libya can be
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located while also answering the question of wheRegime Changes a conditio sine qua
non of R2P in Libya®3.2.) Finally, theConclusion (3.3ill give an answer to the question
of whether forceful regime change is a necessamglative of successful R2P policy.
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1. Libya Intervention 2011- an Example for Correct | mplementation
of R2P?

1.1. Chronology of the Libya I ntervention

The most recent case on R2P, putting the protegamadigm into effect, are the UNSC
Resolutions dealing with the conflict in Libya iO 1.

The suicide of a 25-year-old academic in Tunisiakea the starting point of a cross-national
revolutionary movement in various Arab countriesiagt the ruling authorities and social
grievances. The revolution in Libya can only be enstbod in the context of the ‘Arab
spring’, the spirit of which quickly spread from figia over Egypt to Libya, Bahrain, Yemen,
Syria and Saudi-Arabia. On 15 February 2011, a maifter the Tunisian people succeeded
in overthrowing the former leader Zine el-AbidineerB Ali, the revolution in Benghazi
started®®® Many people hoped that the nonviolent protesthef people of Libya against
Gaddafi would follow the path of Tunisia and Egypere the oppressive regimes of Ben Al
and Mubarak capitulated without launching brutaheits on citizend®* Those hopes were
disappointed as Gaddafi forces attacked those wdtegied peacefully in the most brutal and
severe way>”

The international community reacted swiftly on firecarious situations of the civilians and

rebels in Libya: Only ten days after the uprisiragl Istarted the UNSC reacted on the situation

33 For detailed information on the background and etiyments of the revolution in Libya see e.g.
VANDEWALLE, Dirk (2006): A Histroy of modern Libya&Cambridge (Cambridge University Press).

304 DAALDER, Ivo H.; STAVRIDIS, James G. (2012): ,NAT®Victory in Libya. The Right Way to Run an
Intervention” in: Foreign Affairs, 91, 2.

305 See e.g. Human Rights Watch, 19. February 201&urfde Forces Kill 84 Over Three Days. Available
athttp://www.hrw.org/news/2011/02/18/libya-security-des-kill-84-over-three-days: Human rights watch
demanded the immediate stop of violent attacksrofgmvernment armed groups against peaceful pergest
According to Human Rights Watch, 84 People havenbiéed by security forces in a few days of peatef
protests against Gaddafi; Human Rights Watch, Zhriary 2011: Commanders Should Face Justice For
Killings. Available at: http://www.hrw.org/news/20002/22/libya-commanders-should-face-justice-kgbn
Witnesses in Tripoli have described Libyan fordesd “randomly” at protesters. On February 21,thignking
Libyan diplomats around the world publicly resigrfeain their roles representing the government iipdlr and
demanded strong international action to end théenae, see also MOYNIHAN, Colin, New York Times,.21
February 2011: Libya’s U.N. Diplomats Break With  dgafi. Available at:
http://www.nytimes.com/2011/02/22/world/africa/28pas.html? _r=0 Ibrahim Dabbashi, Libya's deputy
ambassador to the United Nations, called for theyam leader to step down. Members of Libya’'s missamthe
United Nations called Qaddafi a genocidal war anihiresponsible for mass shootings of demonstrators
protesting against his four decades in power. Mabliashi asked that the United Nations create dlyrmane’
and also said that he wanted the ICC to investight®t he termed ‘crimes against humanity and criofesar’;
Aljazeera, 21. February  2011: Libya revolt spreaddo  Tripoli. Available  at:
http://www.aljazeera.com/news/africa/2011/02/20MPIA39291589.html Saif al-Islam Gaddafi, the son of
leader Muammar Gaddafi, said on state televisian fader Muammar Gaddafi will fight a popular riévto
‘the last man standing'.
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with UNSC Resolution 1970 of 26 of February 201dnaemning the violence and the use of
force against civiliand’® The Resolution explicitly took reference to R2RI aaminded the
Libyan authorities of the responsibility to protésst population and to immediately stop the
violence. Furthermore, several embargos and bamsenéidopted. The situation in Libya,
additionally, was referred to the Internationalmiirial Court (hereafter ICC) in Den Haag,
Netherland$?’ This is worth stressing as the Libya case wasditsiecase to be unanimously
referred to this courf’® Especially the USA, Russia and China have a welnctant approach
to the ICC. On February 22, 2011 the Arab Led§tmuspended Libya from its sessions and
called on the international community to imposeélg-zone3°

As the regime did not comply with the UNSC Resainti970, the UNSC enacted Resolution
1972 on March 17, 2011, implementing a no-fly-zand allowing member states to take all
necessary measures to protect civilians and aiviigeas in Libya. The first air and missile
strikes against Libyan forces were launched on MAa&; 2011 the collective military mission
of USA and European forces, called “Operation Oelyd8own”, was led by the USA! On
March 31 NATO took over the command of the operaiio order to ensure the effective
integration of allied and partner militaries aseality ten NATO countries contributed to the
intervention: Belgium, Canada, Denmark, Francdy,ltBhe Netherlands, Norway, Spain, the
United Kingdom, and the USA? In the end eighteen states were involved in theratjpn
‘Unified Protector’, coordinated by NATO. Germanysséained from UNSC Resolution 1972,

3% UN SC Resolution 1970(2011).

397 UNSC Resolution 1970 (2011), point 4: ‘Decidesréter the situation in the Libyan Jamabhiriya silée
February 2011 to the Prosecutor of the Internatid®aminal Court.’; See also United Nations Public
Information/News and Media Division: United Natior6. February 2011in Swift Decisive Action, Security
Council Imposes Tough Measures on Libyan Regimeptkd) Resolution 1970 in Wake of Crackdown on
Protesters Available athttp://www.un.org/News/Press/docs/2011/sc10187Hdor.

308 UNSC Resolution 1970 of 26. February 2011 was tatbpnanimously with 15 votes in favour. See UNSC
Record of 6491 Meeting, S/PV.6491, 26 February 2011.

39 The League of Arab States (hereinafter: Arab Lejgu

31935ee e.g. BBC News, 23. February 20IHe Arab League suspends Libya until demands qiebple are
met.Available at:http://www.bbc.co.uk/worldservice/africa/2011/020PP3 libya arableague focus.shtml
BRONNER, Ethan; SANGER, David E., New York Time&, March 2011Arab League Endorses No-Flight
Zone Over LibyaAvailable at:
http://www.nytimes.com/2011/03/13/world/middlee&8tibya.html?pagewanted=all

31 The White House, President Barack Obama, OfficthefPress Secretary, 18. March 20R&marks by the
President on the Situation in Libya. Available at: http://www.whitehouse.gov/the-press-
office/2011/03/18/remarks-president-situation-lipyaAS. Department of Defence, 10. March 2011 Infation
on ‘Operation Odyssey DownAvailable at:http://www.defense.gov/home/features/2011/0311 atitdy

312 North Atlantic Treaty Organisation, NATO Fact She2 November 20110peration Unified Protector
Final Mission Stats.Available at: http://www.nato.int/cps/en/natolive/71679.htiNATO Press Release, 27.
March 2011: Statement by NATO Secretary General Anders Foghm&ssen on LibyaAvailable at:
http://www.nato.int/cps/en/natolive/news_71808.htm
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which authorised the military intervention to ploaly protect the civilians of Libya from
mass atrocities, and therefore also stayed otreoifriilitary operatiori™®

The NATO operation ‘Unified Protector’ consistedtbfee tasks, namely policing the arms
embargo, patrolling the no-fly-zone and protectiniyilians®* The Libyan National
Transitional Council finally gained enough militafgrce in the middle of August 2011 to
secure control over the entire country. Gaddafi wastured and killed by the rebels. The
NATO operation ended on October 31, 2611.

1.2. Threshold and Precautionary Criteria of the |CISS

As illustrated in great detail in part A of thisesis the state itself retains the primary
responsibility to protect its population from mageocities, which have been defined by the
ICISS as large scale loss of life, such as genamidgthnic cleansing in large scdl8This is
the first of six criteria which the ICISS postuldti®r legitimate military interventions, named
the ‘just cause threshold’ or the ‘criteria of figkason’. Additionally, the five precautionary
criteria of right authority, right intention, lasesort, proportional means and reasonable
prospects guide the decision-makii§.As already previously illustrated, the right cause
threshold legitimating military intervention wastasished by the ICISS and unanimously
reaffirmed by the UNGA in 200%° and the UNSC in 20688. As debated above in the
chapter dealing with the responsibility to reatie right to intervene militarily is strictly
limited to extreme cases. This section will examirte Libya intervention implemented the
doctrine of R2P in accordance with the criteripited by ICISS. The implementation of
the doctrine will be measured against the fulfilingiithese individual criteria.

It is worth stressing that the implementation af thoctrine of R2P by the UNGA Resolution
did not include all six criteria as stipulated bhetICISS. Only the threshold criteria was
endorsed by the UNGA Resolution of the World Sum@uitcome 2005, the additional five

precautionary criteria, which are familiar from ttiectrine of just war, were only partly and

33 35ee e.g. UNSC Record of 649Bleeting, S/PV.6498, 17 March 2011.

31 DALLDER; Ivo H. ; STAVRIDIS, James G. (2012), 3.

315 NATO Press Release, 28. October 200ATO Secretary General statement on the end ofalLibigsion.
Available at:http://www.nato.int/cps/en/SID-O0E8A17E1-4409DFD3bive/news_80052.htm

31%|CISS (2001a), XI,32.

37 bid, XXI; 35.-37.

318 UNGA Resolution 60/1 (2005), para 138- 139.

319 UNSC Resolution 1674 (2006), para 4; UNSC Resmiuti706 (2006).
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vaguely debated®® Nevertheless, concerning the case study of thgalLihtervention the
fulfilment of all criteria stipulated by the ICIS&l be analysed.

In the particular case of Libya the existence ofsng& human rights violations and use of
lethal force against civilians and insurgents hadrbreported by numerous organisations and
states. More precisely the various organs of thgedrNationg?* as well as human rights
NGOs such as Human Rights Watch ascertained th@®poional violence against civilians
in Libya3?? Furthermore, various non-western organisation$ acthe Arab League, the
African Uniort?® and the Organisation of the Islamic Conferencedeamed the killing of
civilians by the Gaddafi regime and called for &feative protection of civilians. Moreover,
Gaddafi himself as Supreme Commander of the LibAaned Forces openly threatened to
murder civilians who revolt against hifff' The violent reaction of the Gaddafi regime against
the protest was harshly condemned universally. & hasversal condemnations and the
ascertainment of massive human right violationstaedise of force against civilians through
many different sources provide a sufficient basislétect a threat of large-scale loss of life.
Bellamy even stated that in Libya ‘[...] there was etraordinary clarity of the threat of
mass atrocities. Not since Rwanda has a regimeesolyc signalled its intent to commit
crimes against humanity®> Therefore, one can conclude that the threshojdstfcause was
reached in the case of Libya. More precisely, thedt of large-scale loss of life was actually
given and the state itself - the Gaddafi regimeaswbviously not willing to protect its

320 UNGA Resolution 60/1 (2005), para 138-139.

321 E g. United Nations, Human Rights, Office of thiglt{Commissioner for Human Rights, 25. February1201
Situation of Human Rights in the Libyan Jamahirigtatement by Navy Pillay, UN High Commissioner for
Human Rights (Human Rights Council- 15th Special Session). Aale at:
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNespx?NewsID=10760&LangID5E See generally
United Nations Regional Information Centre for WaestEurope, UNRIC Library Background: Libya. Avéila
at: http://www.unric.org/en/unric-library/26483

322 See e.g. supra note 305; Human Rights Watch, 1atctM2011:Benghazi Civilians Face Grave Risk.
Available at: http://www.hrw.org/news/2011/03/17/libya-bengharidl@ns-face-grave-risk Human Rights
Watch, 20. February 201Governments Should Demand End Unlawful Killings.

Available at:http://www.hrw.org/news/2011/02/20/libya-governnmeshould-demand-end-unlawful-killings
323 African Union, Press Release, 19. March 20Méeting of the African Union High —Level Ad Hoc Quittee
on Libya Meets In Nouakchott on 19 March 20Atailable underhttp://www.au.int/en/content/african-union-
ad-hoc-high-level-committee-libya-meets-nouakcl®tmarch-2011 African Union, Press Release 26. March
2011: Consultative Meeting on the Situation in Libya Addibaba, Ethiopia 25 March 201Available at:
http://www.au.int/en/content/communiqu%C3%A9-cotative-meeting-situation-libya-addis-ababa-ethiepia
25-march-2011The African Union High Level Committee on Libyapeessed its support of UNSC Resolution
1973 but also emphasised the need for a peacéfiticso

324 See e.g. STANGLIN, Douglas, USA TODAY, 17. Mardi2: Gadhafi Vows to Attack Benghazi and Show
‘No Mercy'. Available athttp://content.usatoday.com/communities/ondeadiwst/2011/03/gadhafi-vows-to-
retake-benghazi-and-show--no-mercy/1#.UK4IB2chyskpra note 305. Statement of Saif-al Islam GadHaf
son of Muammar al Gaddafi on public television.

32 BELLAMY; Alex (2011): ,Libya and the Responsibifito Protect: The Exception and the Norm* in: Eshic
& International Affairs, 25, 265.
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population. The exceptional and extraordinary mesasf coercive military measures across
borders was justified in the case of Libya, aseheas serious and irreparable harm occurring
to human beings. Because of these reasons, thestequthreshold stipulated by the ICISS
was reached®® The political repression of the people in Libyanesassive imprisonment of
insurgents would not have been a sufficient basistervene militarily as the threshold is
only satisfied if the actual threat of large-sdates of life is evident.

The second condition, namely of right intention, net if the primary purpose of the
intervention is to halt or avert human sufferfiEven those authors criticising the UNSC
Resolution 1973 as authorisation of forceful regio@ange do not question the primary
humanitarian intention of the military intervention Libya. Hence, when answering the
guestion of right intention it is of particular ilmgance to separate the intention and the
means that the objective is achieved with In otlkerds, the primary intention needs to be
kept distinguished from the secondary objectionictviis necessary in terms ofcanditio
sine qua nonn order to achieve the primaryhe intention of UNSC Resolution 1973 clearly
was the protection of civilians and the civilianpptated area¥® The criterion of right
intention therefore was fulfilled in the case obya as the military intervention’s primary
intention explicitly was to protect the civilians Libya who where endangered of being killed
by the forces of the Gaddafi regime. This intentdrthe collective military intervention was
also clearly stated in the UNSC Resolution manddtie intervention.

Furthermore, as outlined in the ICISS Report ad, et right intention is most likely to be
guaranteed if military intervention is supportedrbyltilateral or collective actors rather than
by a single state. In the case of Libya not onlysW¥m states and organisations but also
regional organisations lobbied for the enforcenadret no-fly zone in order to stop the killing
of civilians3*° The UNSC mandate, however, was broader than the implementation of
the no-fly zone. Rather, the UNSC authorised UN imermstates to take all necessary
measures to protect civilians and civilian popuateeas. This broad scope might not have
been the intention of some organisations such e#\thb League, as they merely supported

the implementation of a no-fly zone; nevertheléaeg, NATO operation was supported by

3% |CISS (2001a), para 4.18, p 32.

327|CISS (2001a), para 4.32, para 4.33, p 35.

328 Representatives who had supported the text of URSEbIution 1973 (2011) stressed that the objesta®
solely to protect civilians from further harm. Seg. United Nations Press Release, 17. March 2B&g&urity
Council Approves ‘No Fly Zone’ Over Libya, Autharg ‘All Necessary Measures’ to Protect Civiliar®y
Vote Of 10 In Favour With 5 Abstentions

Available at:http://www.un.org/News/Press/docs/2011/sc10200kdoc.

329 See supra note 306.
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numerous states, in the end. Not only Western sstateh as the USA, France, United
Kingdom, lItaly, Sweden, Spain, Netherlands, Gre8sdgium, Canada, Denmark, Norway,
Bulgaria and Romania supported the NATO interventioLibya, but also the United Arab
Emirates, who deployed fighters for combat operetj@nd Jordan, Qatar and Turkey, which
helped to enforce the no-fly-zone and thus to lfitfie UNSC mandat&® This broad support
certainly can be taken as indicator that the prymatention was to stop the killing of
civilians.
Nevertheless one cannot deny that, in this padicalase, the fulfilment of the goal
necessarily was linked to the resignation of Gaddetfich was not very likely to happen.
Therefore, the answer to the question of whetheptimary intention was by nature linked to
the objective of removing Gaddafi from power isdant. Hence, to remove Gaddafi from
power became a necessary means in order to actmewactual goal of protecting civilians,
particularly after Gaddafi had demonstrated thdiptomatic solution of the conflict was not
an option for hin?>! The question of forceful regime change in Libyal Wwé answered and
analysed later in part three dealing specificaliynwegime change. In this context however, it
is important to stress that according to the ICR&port, despite the fact that forceful regime
change can never be a legitimate intention fortamyi intervention, it can be necessary to
disable the regime’s capacity to harm its own peoph extract of Paragraph 4.33 reads as
follows:

‘The primary purpose of the intervention must beh#dt or avert human suffering.

[...] Overthrow of regimes is not, as such, a legdienobjective, although disabling

that regime’s capacity to harm its own people mayelsential to discharging the

mandate of protection - and what is necessaryheeae that disabling will vary from

case to case. [..}?
Furthermore, mixed motives generally do not harenfthfilment of the criteria as long as the
protection of the population remains the primargimion®*® To quote the relevant paragraph
from the ICISS final Report on R2P:

‘It may not always be the case that the humanitamative is the only one moving the

intervening state or states, even within the fraorévof Security Council-authorized

30DAALDER, Ivo H.; STAVRIDIS, James G. (2012), 4.

31 A ceasefire was declared after the UNSC Resolut®r8 was adopted but the Gaddafi troops violatied t
cease-fire by attacking Benghazi. See e.g. BBC Né&@sMarch 2011Gaddafi Forces Attacking Rebel-Held
BenghaziAvailable at:http://www.bbc.co.uk/news/world-africa-12793919

332|CISS (2001a), para 4.33, p 35.

333 |bid, para 4.35.
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interventions. Complete disinterestedness - theraigsof any narrow self-interest at
all - may be an ideal, but it is not likely alwates be a reality: mixed motives, in
international relations as everywhere else, arcadf life. [...] Apart from economic
or strategic interests, that self-interest couldeieample take the understandable form
of a concern to avoid refugee outflows [.3*
Hence, under this perspective the Libya intervenieems to fulfil the precautionary criteria
of the right intention since it was always primamdimed at the protection of the population.
In accordance with the above quoted paragraphshefI€ISS final Report the ICISS
considers the right intention as fulfilled, even tlie regime is directly targeted and
destabilised by the military operation and othetives additionally may have influenced the
intervening states in their decisions, as longhasprimary intention is the protection of the
endangered population.
The third criterion stipulates that military intention for the purpose of human protection
must always remain the last resort to actual oretpmded ethnic cleansing or large scale
loss of life*** The military intervention can only be warrantedenhevery non-military
option has been explorétf This, however, does not mean that every non-mjlitaeasure
has actually had to be tried and failed. What itangeis that non-military measure and
especially all diplomatic efforts to find a non-italy solution to the problem have to be
considered and attempted as far as possible. UN&BI&ion 1970 can be seen as such an
attempt to solve the conflict with non-military nse@aes. The Resolution clearly appealed to
the Libyan authorities to stop the killing and sevkeuman right violations of civilians while
implementing non-military sanctions. Moreover, tResolution in question unmistakably
warned the Libyan authorities that in case of nomygliance, the responsibility to protect the
population of Libya against large scale loss @ tifin yield to the international community.
Furthermore, great effort was used to negotiatease:fire which was broken by Gaddafi’'s
troops immediately after it had been agreed uiion.
Criterion number four demands that military interitens shall always meet the criterion of
proportional means. The military action must alwhgslimited to the minimum necessary to
secure the humanitarian objective in question. Ha tase of Libya, this was tried by

implementing a no-fly zone and abstaining from segdground troops. It is worth

334 bid.
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mentioning that the ICISS explicitly states that.] the effect on the political system of the
country targeted should be limited, again to wilsattrictly necessary to accomplish the
purpose of the interventiof®® As detected above the primary intention and tloeeethe
purpose of the intervention must be humanitariaowéier, in the particular case of Libya,
the humanitarian objective could only be reachedidfgating the leader - Gaddafi - and his
troops. Therefore, military targets as well asttlo®ps of the political leader of the country
were explicitly targeted as it was necessary taaguae the protection of civilians. Therefore
the bombing of those targets were as so far propait as they where necessary in
compliance with the mandate to protect the Libyapypation. Hence the means of reaction to
the situation in Libya seemed to have fulfilled tmgerion of proportional means.
Furthermore, the fifth criterion is fulfilled if aeasonable prospect for success is given.
‘Military interventions are not justified if actugdrotection cannot be achieved or if the
consequences of embarking upon the interventiorilely to be worse than if there is no
action at all.** In the case of Libya most countries who abstaifreth the vote on
Resolution 1973 (2011), which implemented militagnctions against the Libyan authorities,
argued that these military measures would not beptieferable mean to stop the ongoing

violence in Libya®*

Germany for example doubted the reasonable prospeaticcess being
given and questioned the effectiveness of a mylitgreration as well as doubting that such an
operation would do more good than harm for the fmijmn at risk*** Reasonable chance of
success of the intervention seems to neverthebass leen given in the case of Libya, as the
military force of the alliance of states who abswrlihe responsibility to protect was great;
especially as NATO took over the coordination af #iliance, the probability of warranting
actual protection to the civilians and of a sucftdsend to the operation seemed to be
sufficient. Furthermore in the light of the shoakimerciless reaction of Gaddafi against the
population of Libya there are strong reasons teetbelthat it was very likely that the Libyans
would have faced greater harm if the internati@amshmunity would not have intervened.

The last criterion is evidently not a controversabject in the case of Libya as the UNSC,
acting as ‘right authority’, authorised the intemien. As already debated in great length,
even those countries which are rather critical tolweR2P are generally willing to accept

military interventions to protect civilians if authsed by the UNSC within its competences.

338|CISS (2001a), para 4.39 ,p 37.

339 |bid, para 4.41, p 37.

340 UNSC Record of 6498Meeting, S/PV.6498, 17 March 2011.
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From the perspective of international law the migjasf commentators consider the UNSC
mandate to be in compliance with international lavganing that the UNSC acted within its
competences. It clearly is within the competencetlld UNSC to detect a threat to
international peace. It is further commonly accdme well as settled practise of the UNSC
that severe human rights violations and atrocitgainst the civilian population can be
gualified as threat to peace and therefore justityon under Section VII of the UN Charter.
The UNSC Resolution 1973, authorising military meas, explicitly mentions the severe
human rights violations, which could amount to @sragainst humanity. So generally there
is a broad consensus that the UNSC mandate didalate international law.

The minority views of some scholars, however, cléuat there was no sufficient proof of the
Gaddafi regime being engaged in crimes against hitynd prominent example is Michael
Walzer who argued that the threshold for intenamthad not been passed in the case of
Libya and criticises the unclear purpose of therwvgntion and the lack of significant Arab
support*? The arguments raised by those scholars criticiffiegLibya intervention as not
having passed the necessary threshold for UNS@uasgition of military intervention remain
isolated and unconvinciry® In this context however it is necessary to menttwt besides
the most brutal crimes against the Libyan poputatiommitted by Gaddafi's forces, which in
the author’s view certainly met the threshold cftjoause of military intervention, the anti-
Gaddafi forces also are suspected of having comdhivar crimes from February 2011
onwards until the end of the civil w&¥ Therefore the author does not want to suggest that
those crimes committed by the anti-Gaddafi fordesukl not be prosecuted by the Libyan
authorities or by the ICC. As war crimes have taktace on both sides of the conflict in
Libya it is rather necessary to undertake a praflomnestigation of all crimes to ensure their

complete prosecution.

342 pAYANDEH; Mehrdad (2012), 396; WALZER, Michael (RD):"The Case Against Our Attack on Libya“ in:
The New Republic, 20. March 2011. Availablelgtp://www.tnr.com/article/world/85509/the-case-egé-our-

attack-libya#
343 See PAYANDEH, Mehrdad (2012), 396; BELLAMY, Alex(2011), 265; PATTISON, James (2011): “The

Ethics of Humanitarian Intervention in Libya” intlics and International Affairs, 25, 271.
344 Human Rights Watch, 17. October 20Lihya: New Proof of Mass Killings at Gaddafi Dedfie.Available
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1.3. The UNSC Resolutions on Libya
This chapter gives a closer assessment of the UREX0Ilutions dealing with the uprising in

Libya.

1.3.1. UNSC Resolution 1970 of 26 of February 2011
UNSC Resolution 1970 of February 26 2011 was tist INSC Resolution dealing with the
uprising in Libya. The Resolution expressed itsvgraoncerns regarding the situation and
condemned the violence, the use of force againgliacis and the gross and systematic
violation of human rights. The Resolution reminddte Libyan authorities of their
responsibility to protect their population and het stressed that the widespread and
systematic attacks in Libya against the civiliarpylation may amount to crimes against
humanity. The Resolution demanded an immediate@tige violations and calls for steps to
fulfil the legitimate demands of the populatin.
Sanctioning this harshly condemned behaviour, gatimder Chapter VIl of the UN Charter
the Resolution implemented an arms embargo, tla&eland the freezing of all funds and
assets of individuals being associated with tha@nregand affiliated to the regime as
blacklisted in the annex of the concerning ResolutiFurthermore, the Resolution referred
the Situation in Libya to the ICC. Most remarkaldethe timely content of the Resolution:
The UNSC reacted very swiftly to the widespreadations committed against civilians and
the insurgents in Libya and adopted concrete samstagainst the regime of Muammar al
Gaddafi, invoking R2P efficiently. This swift re@mt needs to be seen in the context of the
Arab Spring and the spirit of peaceful revolutiomieh blossomed over many northern
African and Arabian states and the corresponditeymational pressure to react. Nevertheless
it was striking that none of the UNSC members voggghinst the Resolution, which
referenced R2P, even though the veto powers RagsglaChina have always had a very
reluctant attitude towards the new doctrine andarol intervention in internal matters of a
state in general. The Resolution was adopted urmrsity with 15 votes in favouf®

1.3.2. UNSC Resolution 1973 of 17 of March 2011
On March 17 2011, only nineteen days after Resmiuli970 had been passed, the UNSC
again reacted swiftly to the deteriorating situatio Libya by adopting Resolution 1973.
Further action was necessary as the Libyan aut®riailed to comply with the previous

345 UNSC Resolution 1970 (2011), para. 1.
348 UNSC Record of 6491Meeting, S/PV.6491, 26 February 2011.
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Resolution 1970. Neither the sanctions implemeibtedhis Resolution nor the reference to
the ICC brought about the end or reduced the va@eagainst civilians. On the contrary, the
violence intensified and the international call #omo-fly zone became strongéf.

UNSC Resolution 1973 again stressed the respoaitgibfl the Libyan authorities to protect
the Libyan population and to ensure the protectibreivilians. Furthermore, it repeatedly
condemned the gross and systematic violation ofamunghts, including arbitrary detentions,
enforced disappearances, torture and summary esesuds well as the acts of violence
against journalists. It also took note of the calthe Council of the Arab League of 12 March
2011 for the imposition of a no-fly zone on the yam military. Further, the Resolution
recalled the condemnation of the serious violatiohsuman rights by the Arab League, the
African Union and the Secretary General of thenétaConference. The Resolution repeated
the demand that had already been previously raisedesolution 1970 that the Libyan
authorities comply with their obligations underamtational law such as human rights and
refugee law as well as international humanitaraam¥*®

The Resolution explicitly determined that the g in Libya constituted a threat to
international peace and security. The UNSC reaatethe international call for protection of
Libyan civilians by demanding the immediate estbfient of a cease-fire and a complete
end to violence and all attacks against, and abofsesvilians3*° Furthermore, acting under
Charter VII of the UN, the Resolution authorised mier States to take all necessary
measures to protect civilians and civilian popudaaecas under threat of attack, including the
city of Benghazt>° The Resolution further explicitly excluded a ‘figne occupation force of
any form on any part of Libyan territory®. This exclusion has to be interpreted restricgivel
as the Resolution did not exclude any ground fobegnly ‘occupation forces’. Hence, such
military operations which include ground forces heitit occupation of territory where
authorised under the ResolutiA.Furthermore, the protection competence mandatetidy
Resolution was not limited to civilians but alseliuded insurgents. This assumption can not
only be derived from the wording of the Resolutwhich not only authorised the protection

of ‘civilians’ but also included ‘civilian populatieareas’ and ‘Benghazi’. It is also supported

347 More precisely it was frequently reported that thaddafi regime used lethal weapons, military aftcra
cannons and tanks to fight the population as welGaddafi himself proclaiming to show ‘no mercy’ttmse
who do not surrender, as already outlined in déatathe previous chapter.

348 UNSC Resolution 1973 (2011), para 3.
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by the fact that the main objective would have bewich more difficult to fulfil if not at the
same time protecting those who fought the reginmmely the insurgent§® Hence, a
differentiation between civilians and insurgentswat effectively implemented and was not
the intention of the Resolution.

It is remarkable that the UNSC Resolution authdiosato use all necessary measures to
protect civilians was not limited in time or to arain goal. Hence it was unclear in which
concrete situation the authorisation would ceasextst or would be recalled. The wording
‘all necessary measures’ is the usual terminologgduby the UNSC when authorising
military measures under Chapter VII of the UN ChartHence this concrete phrasing of the
authorisation does not give grounds to claim thatResolution used an extraordinarily broad
language leaving particularly broad room for intetption or that can be seen as an
authorisation of forceful regime change. If suchaagument were raised, it would also have
to be raised concerning all other Resolutions usireggexact same wording in order to be
consistent. Consequently, the authorisation to alkenecessary measures legitimates all
measures as long as they are necessary to ensumgdtection of civilians and civilian
populated areas.

Paragraphs 6 -12 of the Resolution established-flyramne, more precisely a ban on all
flights in order to help protect civilians, excladiflights with solely a humanitarian purpose.
The Resolution authorised member states to takenedlessary measures to enforce
compliance with the ban on flights* Furthermore, the measures imposed by Resoluti@f 19
were recalled and partly amended. The ban on fligind the freezing of assets were
broadened. The travel ban for example was amenodleal general ban on flights; more
precisely, it was decided that all states must daryairplanes which are registered or owned
by Libyan nationals or companies to take off fraiand in or fly over their territory”>
Therefore, the target of the travel ban was nodoranly on those individuals listed by the
Resolution 1970 and those listed in the annex sbR&ion 1973, but a general ban on flights
was adopted. Furthermore, the assets freeze imxysBesolution 1970 was expanded to all

funds, assets and resources which are owned aodedtdirectly or indirectly by the Libyan

353 See also SCHMITT, Michael N. (2011): 'Wings ovébya: The No-Fly Zone in Legal Perspective’ in: The
Yale Journal of International Law, 36, 56. As Scttrargues: ‘The reference to the protection of ‘@aped
areas” is especially important; it allows for thende of cities and other areas held by rebel fozwes if the
Libyan armed forces are not directly targeting ¢helians therein, since any Libyan assault wouldviitably
place civilians at risk. Moreover, that authoripatipermits attack on Libyan security forces thalbjlevnot
directly engaged in attacks on civilians or areapupated by civilians, are supporting, or reasopnaioluld be
expected, such attacks even far from the battlefron

4 UNSC Resolution 1973 (2011), para 8.
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authorities®™® Paragraphs 13- 16 also amended the enforcemetiteoirms embargo of
Resolution 1970.

The Resolution was adopted with five abstentions,(hina, Russia, Brazil, India and
Germany, and ten votes in favatf.India justified its abstention on the vote by wlaig that
there was too little credible information on th&uation on the ground in Libya. Moreover,
India expressed its uncertainty about the detdilthe enforcement measures, specifically
how and by whom these measures would be carriedddube same time India emphasised

that it is gravely concerned about the humanitasiaration in Libya>>®

Like India also Brazil
articulated their deep concerns about the detemgraituation in Libya and condemned the
use of violence against unarmed protesters andidtegion of obligations under international
humanitarian law and human rights law. The reprtadime of Brazil further emphasised even
more strongly than India that the abstention ofzBr&..] should in no way be interpreted as
condoning the behaviour of the Libyan authoritiesae disregard for the need to protect
civilians and respect their rights®. For Brazil however the text of Resolution 197812)
contemplated measures that would go beyond theotadlgional organisations for measures
to stop the violence. Brazil furthermore articutheepticism that the use of force would lead
to the immediate end to violence and the proteatibaivilians3®® The abstentions of Brazil
and India were not surprising as both countriesagéchad a rather reluctant attitude towards
the concept of R2P, especially concerning milifatgrventions.

Germany'’s abstention by contrast was rather unusualgard to the general political position
towards severe human rights violations and thegurgon of atrocities in countries abroad.
Nevertheless, Germany decided to abstain from tie and declared that it would not to
contribute to a military effort with its own forcé¥" This was due to the concern over the
ineffectiveness of the use of military force in y#and the danger of such measures causing
even wider military conflict. Germany emphasisee tieed to support the political transition
in Libya by implementing further economic and fioa sanctions. It further emphasised its
belief that only strong sanctions backed by the levlaternational community would be an

effective way to end the rule of Gaddafi. Nevertiss| in the statement to the abstention it

3% pid, para 19.
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was outlined that the regime of Gaddafi has loktlegitimacy and demanded Gaddafi's
immediate relinquishment of pow&¥:

Especially astonishing was that neither RussiaGtona made use of their veto right, which
would have prevented the further implementatio®RaP in terms of implementing a no-fly-
zone for the protection of civilians. Russia andn@atgenerally oppose any interference of the
world community in internal matters of sovereigates. Russia stressed in its statement after
the vote that its abstention does not change ggipo that the use of force against civilians is
clearly unacceptabf&?® Furthermore, Russia highlighted its attention taisathe request of
the Arab States to take immediate measure to erisengrotection of the civilian population
in Libya and to implement a no-fly-zone in Libyaimspace. However, Russia criticised that
Resolution 1970 does not settle on concrete measorehe enforcement of the protection of
civiians and the no-fly-zone, and is missing lisnibn the use of force. Russia however
highlighted that despite its concerns in regarthtouse of military force in Libya it did not
prevent the adoption of this Resoluti’f Likewise, China highlights its general rejectidn o
the use of force in international relations.

Some authors claim that Russia and China would keateed the Resolution if there had not
been this extraordinarily broad support of impletimen a no-fly-zone from regional
organisations as well as unusual clear indicationghe imminent threat of mass atrocities
and no reasonable political alternative to prewhatmassacr&’ These factors certainly did
influence the vote of Russia and China but alssdhad the other abstaining countries as all of
them emphasised their concerns over the widesmeddystematic attacks on civilians and
condemned the behaviour of the Libyan authori@ssjust outlined by their statements after
the vote on the Resolution.

1.3.3. UNSC Resolution 2009 of 16 September 2011
On September 16 the Security Council adopted R&spnll2009, which was the final
Resolution dealing with the situation in Libya. Blegion 2009 repeated the condemnation of
the violence against civilians and recalled theigiec to refer the situation in Libya to the
ICC. It further strongly condemned sexual violenuasticularly against women and girls and

the recruitment and use of children in situatiorfsaomed conflict. Furthermore, the
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Resolution reaffirmed that the UN should lead tHerts of the international community in
supporting the Libyan-led transition and rebuildipgocess aimed at establishing a
democratic, independent and united Libya. The Reisol furthermore noted the improved
situation in Libya and called upon the Libyan auites to ensure the promotion and
protection of human rights. Further, the Resolumisured that those assets that have been
frozen pursuant to Resolution 1970 and 1973 shbelchade available for the benefit of the
people of Libya. Resolution 2009 established a UN@drt Mission in Libya (UNSMIL),
loosened the Arms embargo, excluded some companigls as the Libyan National Oll
Corporation from the asset freezing and modifiezl desets freeze on other institutions. The
ban on flights stipulated in paragraph 17 of Remi1973 was lifted®

1.4. Conclusion

The intervention in Libya certainly was morally essary as well as legally legitimated. The
intervention was morally necessary as the Gadegfimre most brutally killed and threatened
to kill its own population, which demanded swiftaction in order to protect civilian
population. The intervention was legally legitinthies it was authorised by the UNSC within
its competences after non-forceful measures hdedfao bring an end to the violene.
Moreover, the right cause threshold stipulatedniaylCISS was additionally fulfilled as large-
scale loss of life occurred that was immediatelprapended. The UNSC further chose
proportional means to fulfil its intention to protethe population in Libya. The measures
taken, namely the implementation of a no-fly-zonad ahe protection of the Libyan
population were supported by regional organisatiamsvell as numerous individual states
and therefore also had a reasonable chance toexlicEherefore, the 2011 intervention in
Libya can be seen as a good example of R2P befiggeafly implemented and executed.
This is despite the fact that the doctrine of R2 wnly reaffirmed explicitly in Resolution
1973 and Resolution 1970 concerning the rather aoortroversial point that the primary
responsibility to protect the population lies withihe state itself. The more controversial
point, namely that this responsibility yields t@ timternational community if the state itself is
unwilling to protect its population, was not reafied but was effectively practiced. This,
however, is not a drawback for the doctrine, ass@iman already pointed out that the

significance of R2P was never - in a strict sensgal but rather political and more
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importantly rhetoricaf®® Bellamy argues that the doctrine of R2P ‘[...] pldyan important
role in shaping the world’s response to actualtaneatened atrocities in Liby&®°.

The end of the UN mandated military interventionLibya monitoring the no fly-zone and
protecting civilians was officially declared on Miay October 31, 2011 in compliance with
the UN mandate. One of the most repressive regohdbe world had been overthrown.
Muhammar al Gaddafi, who had ruled the country4®ryears had been defeated and killed.
Gaddafi was killed almost exactly eight monthsratite first protests against his regime took
place in Benghazi and seven months after the myilitdervention started. A regime that went
through international political isolation, suppatténternational terrorism, had forbidden
political parties and repressed its own people, axasthrown®”° A regime which ranked in
the same category as North Korea and Turkmenistanecning political freedom and civil
rights had falleri” NATO called the operation Unified Protector onettsd most successful
in its history. Furthermore, the Secretary Genadded that the NATO has ‘...] fully
complied with the historic mandate of the Unitedibias to protect the people of Libya, to
enforce the no-fly zone and the arms embargo {74]He further stated that ‘[...] we have
done this together for the people of Libya [...] Lamg have now liberated their country. And
they have transformed the regidfi:

In this context the question of forceful regime mipa suggests itself. Libya was lead by a
dictator whom the Libyan insurgents most probabbuld have not been able to overthrow
themselves. The brutal reaction of Gaddafi towdnidsown people who rebelled against the
oppressive regime enabled the international comiytmigive the rebels a hand to overthrow
the dictator behind the smokescreen of protectimdgjans from large scale loss of life. This
particular question of R2P being conditioned byimegchange, as one can illustrate in the

case of Libya, is what shall be answered in the oeapters.

38 CHESTERMAN, Simon (2011): , ,Leading from Behinfihe Responsibility to Protect, the Obama Doctrine,
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activities has been a constant item in the agehttzedJNSC and grounds for collective actions. Onhen the
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2. Regime Change

2.1. Introduction

The first conjunction between military interventiam a sovereign state on humanitarian
grounds and regime change became publically widespand was consciously launched
when the USA and the UK used humanitarian reasmngstify their intervention in Iraq in
2003 and at the same time undertook a forcefulriteghange’. This more precisely included
the forceful removal of the former leader of Ir&pddam Hussein, by the intervening forces,
accompanied by efforts to install a more democratim of government. The question that
shall be answered here is which particular conjancexists between regime change and
R2P. To answer this question it is necessary tonelefegime change and analyse the

relationship of R2P to it.

2.2. Regime Change - Definition and a Judicial Analysis
Regime change is defined as
[...] forced removal from power of a sitting goverent or executive leadership of a
state, leading to a significant alteration in tlweynance of that state and an effective
transfer of power to alternative actdfé’
or as
[...] the forcible replacement by external actors tbe elite and/or governance
structure of a state so that the successor regippgoximates some purported
international standard of governané€.’
As Reismann argues, the impulse to liberate pefiolem a government that poses no
imminent or prospective threat to others, but isdsspotic, violent, and vicious that those
suffering under it cannot shake it off, certairdynioble but at the same time these attempts are
often misconceived as well as conflicting with ime@tional law?’® If this impulse truly is
noble remains a moral question that shall not b&vared here; rather, the question of
whether such action intending to forcefully replacgovernment or elite lies in conflict with
international law is the matter of concern of tkisapter. The main legal questions are

whether the prohibition on use of force prohibite tight to use force to intervene in internal

37 MICKLER, David; MCMILLAN, Nesam (2011): “LocatingRegime Change’ in R2P and The ICC*.
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disputes to restore or further democracy or tooresbrder in a state which lacks effective
government, as well as if the right to self-deteration includes the right to use forté.

From the legal perspective the answer in the enduige clear: forceful regime change
generally lies in conflict with international lawore precisely, forceful regime change
violates the principle of sovereignty, the corregtiag principle of non-interference in
domestic affairs and the general prohibition on ttireat or use of forc&® Furthermore, it
bears the danger of political abuse and is oftepetted to be a new form of imperialism or
colonisation. Notwithstanding these legal and pmlt concerns towards forceful regime
change, an oppressive regime which does not evamt gne minimal human rights may,
depending on its participation and ratificationtig$a violate prohibitions of international
human right treaties; moreover, such behaviouriiesonflict with those of the UN Charter
dealing with human right¥? It could further be argued that according to tlo@aept of
sovereignty as responsibility, legal sovereigntgsioot entitle governments to act how they
please, and sovereignty can therefore be suspenaadreme cases of tyranny. Furthermore,
one could also try to apply the extended interpicataof Article 2 (4) of the UN Charter, on
the case of militarily overthrowing a regime whioppresses its population, arguing that
military intervention for benevolent reasons aré dicected against the territorial integrity or
political independence of a state.

These arguments, however, have been developeddmimating humanitarian interventions
in extreme cases of severe human suffering suctarge scale loss of life, and not as
justification for forceful pro-democratic regimearige. Despite the utility of the previously
stated arguments on interventions, which primangnd to overthrow a regime, these
arguments have not yet become a consensus opmithre international community. Neither
international courts nor the majority of internaii lawyers have so far been willing to
condition sovereignty or to restrict the scope oficde 2 (4) of the UN Chart¥? The
gradually developing international custom and pecactoncerning military interventions as
stipulated by the ICISS Report on R2P can certaiolybe used on cases where the primary
intention is to install a democratic form of stads,there is no indication for the legal right or

doctrine of pro-democracy intervention.

37 GRAY, Christine (2008), 7.
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Such a right can also not be derived from the efemalled examples of forceful interventions
aiming to restore democratic government in Haiti &werra Leone. Despite the fact that the
change of the de facto regime was the explicit abje of the UNSC mandated collective
intervention in Haiti, it cannot be seen as prenedefor pro-democratic intervention or
regime chang@" This is mainly due to two reasons: Firstly, theeimentions did not aim to
overthrow a stable government in order to instathdcracy or a different form of state. The
interventions rather aimed to reinstall the intéorally recognized governmefit: Secondly
the humanitarian situation, the refugee flow and tiverall destabilised situation were
essential motives and justifications when detemgnihe threat to international peace and
security and therefore authorising the interventfSnn the case of Sierra Leone, the UNSC
did not authorise military intervention by Nigerignoops; rather, they intervened due to an
explicit invitation by the government of Sierra loed®* Hence, the interventions in Haiti and
Sierra Leone cannot be categorised as UNSC autldopgo-democratic or regime changing
interventions. Furthermore, those two examplesex@ptions, as in the great majority of
cases the UNSC did not authorise any pro-democeations when the overthrow of a
democratic ruler or annulment of democratic elexioccurred or react solely on the grounds
that a government did not meet democratic stand&tdsurther, the above examples of
reinstalling democratic leaders have to be disistged from interventions aiming at forceful
regime change like the intervention in Iraqg in 20@8 example.

2.2.1. Self-determination
The most frequent argument in favour of forcefudimee change derives from the right to
self-determination and the responsibility to hdipse who are being oppressed and cannot
free themselves without external help. Self-deteation is a legal principle giving cohesive
national groups the right to choose for themsetvéasrm of political organisations and their

relation to other group&® The principle of self-determination is incorpoiia Article 1(2)
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and Article 55%” of the UN Charter. Article 1 of the UN Chartertstathe purposes of the
United Nations, point 2 reads as follows:

[...] To develop friendly relations among nationssbd on respect for the principle of

equal rights and self-determination of peoples, anthke other appropriate measures

to strengthen universal peace; [ 3}
The Declaration on the Granting of Independencgdltmnial Countries and Peoples adopted
by the UNGA in 1960 regards the principle of sedtetmination as a part of the obligations
stemming from the Charté?® Furthermore, the right to self-determination haserb
recognised as a fundamental human right in theclartl of the International Covenant on
Civil and Political Rights and in the Covenant ocoEomic, Social and Political Right¥.
The principle of self-determination has been inooaged in plenty treaties and instruments.
Especially the adoption of the Friendly Relationgcl@ration by the UNGA in 1970
illustrated a wide support of various states towafe right to self-determination. However,
the scope and the particular content of the fundaaheight to self-determination are highly
controversial, especially concerning the questibnvioether the right to self-determination
includes the permission to use force when accomplisthis right.
Liberalists, for example, for whom self-determioatiand democratic form of state are core
elements of their theoretical strand, argue thditviduals oppressed by their own government
should only be rescued if there is a reasonableaapon that the intervention will end this
oppression and allows for the chance of the estaiiént of authentic self-determinatih.
Scholars arguing in favour of the need to help éhmspressed by despotism, dictatorship and
tyranny often bring forward the argument of stataxfs in the context of decolonisation,
which can be pictured as indication of the righintervene. This state praxis, however, has to

be seen in the particular timely context and thdiqdar situation of formerly colonised

37 UN Charter Art. 55: “With a view to the creatiori conditions of stability and well-being which are
necessary for peaceful and friendly relations amuat@gns based on respect for the principle of kedglats and
self-determination of peoples, the United Natiomallspromote: (1) higher standards of living, fathployment,
and conditions of economic and social progressdevelopment; (2) solutions of international ecormrabcial,
health, and related problems; and internationatucail and educational cooperation; and (3) unidersspect
for, and observance of, human rights and fundarhdreadoms for all without distinction as to racex,
language, or religion.”

38 UN Charter Art.1(2).

389 BROWNLIE, lan (1998), 600; See UNGA Resolution 45XV) (1960): Declaration on the Granting of
Independence to Colonial Countries and PeoplesARRGS/ 1514 (XV) of 14 December 1960.

39 UNGA Resolution 2200A (XXI) (1966): Internation&lovenant on Civil and Political Rights. UN Doc.
A/Res/2200A (XXI) of 16 December 1966, Article 1NGA Resolution 2200A (XXI) (1966): International
Covenant on Economic, Social and Cultural RightfRes/2200A (XXI) of 16 December 1966, Article 1.tBo
covenants enshrine the identical article.

%1 3ee e.g. DOYLE, Michael W (2012), 75-76.
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countries. Furthermore, the debate on whether itite to self-determination includes the
right to use force and even more if third partiee #egitimated to support the self-
determination seeking people with force, is highbntroversial and could so far not be
settled, not even concerning decolonisafitiThe UNGA for example acknowledge that
liberation of colonised people could include legdited ‘armed struggle’ and later reverted
this phrase in 1991 to ‘all available me&f¥'In regard to the continuous disagreement in the
matter of the right to use force in the contextle€olonisation most scholars argue that state

practice of that time cannot be argumentum a major ad minésr the present’”

2.3. Locating Regime Change in R2P

The use of force in order to protect a foreign paton is a highly controversial issue, legally
as well as politically. In order to find consensus the issue of military intervention for
humanitarian reasons it was necessary to limapgsication to a very high threshold, namely
to extraordinary situations which amount to largals loss of life. Even this very high
threshold in the end did not accomplish absoluig/writhin the international community, as
many states are still very reluctant on the matter.

Political oppression and the circumcision of poétirights is not a subject matter of the
doctrine of R2P. The final Report of ICISS, as inary source of the theoretical doctrine of
R2P, clearly states that ‘[...] overthrowing of reg@snis not, as such, a legitimate objective,
although disabling that regime’s capacity to hamogle may be essential to discharging the
mandate of protectiori>> Therefore, the doctrine of R2P rejects regime ghanintentions

as a just cause which legitimates military inteti@n However, as already outlined
previously, the ICISS accepted that mixed motivasnot be totally precluded as there will
rarely only be one objective when states intervemil@arily into another state‘s affairs to
protect strangerS® The ICISS therefore concluded that, as long asirserrest is not the
primary motive and humanitarian objectives are guoeeed to be supreme, mixed motives do
not harm the legitimacy of the intervention frome therspective of the criterion of right

392 PAYANDEH, Mehrdad (2012), 361 Payandeh argues tfiat] this lack of consensus is best exhibited in
numerous resolutions of the General Assembly dgaliith decolonization.” The GA emphasises the right
self-determination but is silent on the questionuse of force. See UNGA Resolution 1514 (XV) (1960)
UNGA Resolution 2105 (XX) (1965): Implementation thie Declaration on the Granting of Independence to
Colonial Countries and Peoples.GA/RES/2105(XX) @xcember 1965; Friendlily Relations DeclaratiSag
also GRAY, Christine (2008), 59ff.

393 GRAY, Christine (2008), 62.

394 See e.g. Ibid, 64.

3% |CISS (2001a), para 4.33, p 35.

39 bid para, 4.35, p 36.
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intention®*” Furthermore, despite the insight that overthrondngegime is not a legitimate
objective of military intervention, the Commissiaoknowledges in its Report that it might be
necessary to destabilise or target the regimedardo guarantee the protection of civilidhs.
Therefore, it is clearly not within the scope ofRR® attack another state with the primary
intention of forcefully overthrowing the regime. &te same time it is well established that
[...] a government that does not abide by minimunmin rights standard and the principle
of self-determination forfeits its legitimacy [..3{°. The controversial point therefore is the
guestion of whether external forces can legallyrttwvew such a government through military
means. Following the ICISS regime it may be jushife to overthrow the government, if such
a regime change is a consequence or unpreventdeleffect of measures taken which are
necessary to stop the regime from harming its oaap[e’®® Therefore, a change in a state’s
regime, as a necessary consequence of militaryverigon, is generally tolerated by the
ICISS but may not be the primary goal of an intatian. What makes the case of Libya so
controversial is the claim that the military opeatunder the UNSC mandate more or less
openly legitimated the interveners to overthrow thevernmenf®™ Whether UNSC
Resolution 1973 (2011) authorised forceful regirhange in Libya shall be answered in the

next chapter.

2.4. Forceful Regime Change Mandated by UNSC Authorisation?

The assumption that the UNSC Resolutions mand#timdiibya intervention can also be seen
as an authorisation of forceful regime change cabecsupported by the wording of UNSC
Resolution 1973 (2011). The text itself did not tn@mm regime change as a goal of the
military intervention. However, indirect evidenckat the UNSC would support regime
change in Libya can be spotted in UNSC Resoluti®i01(2011) as well as in UNSC
Resolution 1973 (2011). UNSC Resolution 1970 (20%ihultaneously demanded an
immediate end to the violence and called for stepk..] fulfil the legitimate demands of the

population [...]*°2 This demand was recalled in UNSC Resolution 1&TB.1) stressing

[...] the need to intensify efforts to find a solti to the crisis which responds to the

397 |bid.

3% |bid, para. 4.33, p 35.

39 PAYANDEH, Mehrdad (2012), 357.
400|CISS (2001a), para. 4.33, p 35.

‘1 PAYANDEH, Mehrdad (2012), 358.

402 UNSC Resolution 1970 (2011), para 1.
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legitimate demands of the Libyan people [*°} The UNSC further noted the decision of the
African Union to send its ad hoc High Level Comemttto Libya ‘[...] with the aim of
facilitating dialogue to lead to the political refes necessary to find a peaceful and

sustainable solutiorf®

The Resolutions themselves did not further deteenwhich exact
legitimate demands of the people of Libya were rmdanthese phrases and how these
demands should be fulfilled. However, no matter fmwe interprets the legitimate demands
of the population of Libya it certainly was highdpubtful if these demands could have been
met with Gaddafi in powel?® Despite these doubts being justifiable, the meferences to
the call of the UNSC to fulfil the demands of thapplation certainly cannot be interpreted as
an UNSC authorisation of forceful regime chafffeThis would be a far too excessive
interpretation of the UNSC call.

Those claiming that the UNSC authorised forcefgime change in Libya furthermore point
out the missing determination of the means by wthlod goal of the UNSC Resolution
1973 (2011) was suppose to be met. As alreadytridiiesl the UNSC mandate authorised the
member states to take all necessary measures tecprvilians and civilian populated
areas’®’ Therefore, even if regime change was not a legituh goal of the military
intervention it may have been a necessary meamsder to achieve the primary goal. It
certainly would have been very unlikely to effeetiwvachieve the protection of the civilians
and civilian populated areas without weakening dastabilising the regime in power that
ordered the killing of the civilians. This howevas already illustrated, is neither illegal under
international law nor in conflict with the doctrired R2P as long as the primary intention
remains the protection of civilians. Therefore, meas which were necessary to achieve the
primary intention of the mandate certainly werehivitthe scope of the authorisation. Every
political institution, which had reasonable conim@ativith the attacks on civilians and civilian
populated areas, such as strongholds of insurgireiefore was a legitimate military target.
Moreover, the authorisation of the UNSC entitled thtervening forces to target Gaddafi
himself and other high ranking officers of the ragiresponsible for the attacks on the Libyan
population. Hence, Resolution 1973 (2011) cannosé@n as an authorisation of military

regime change in Libya despite the fact that theSGNnost probably was well aware that

403 UNSC Resolution 1973 (2011), para 2.
404 bid

4 pAYANDEH; Mehrdad (2012), 388.

408 1hid.

47 UNSC Resolution 1973 (2011), para 4.
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regime change most likely will be the necessarycaue of the military intervention if it

would fulfil its primary intentior:®

2.5. Conclusion

Without doubt, there is no such legal right to méme forcibly in a civil conflict. This cannot
only be derived from the general prohibition in At4) of the UN Charter but is also
reflected in UNGA Resolutions 375 (1949) on theRignd Duties of States and UNGA
Resolution 2131 (1965) on the Inadmissibility ofelivention®®® The ICJ clarified in 1986 in
the Nicaragua case that a third state may notHlierdielp the opposition to overthrow the
government as no such general right of intervenitmosupport of opposition within another
state exists within contemporary international favThird parties only have the right to
intervene militarily if they are invited by the gawviment and if the domestic unrest falls
below the threshold of civil war or, albeit beingegtionable, additionally in cases of national
liberation movements seeking decolonisafitnState practise clearly illustrates that any
direct use of force to support the opposition wasnhy done secretly and if done openly then
still based on a generally accepted legal justifice such as self-defené¥ The ‘Reagan
doctrine’ for example, which strongly advocated wydto help 'freedom fighters’ against
socialist governments, remained a rhetorical deetrlThe USA never forwarded such a duty
or right to intervene militarily into internal mats to support democratisation or regime
change as a legal justification of the right to faree®'® Hence military intervention aiming
at forceful regime change is illegal under inteimal law if not authorised by the UNSC or
justified in reference to self-defence. Furthermdhe UNSC Resolution did not authorise
forceful regime change per se. As illustrated & thase of Libya, however, the regime was
forcefully changed by the intervening states. Tivertheless is neither in conflict with

international law nor with the doctrine of R2P ke tegime change was a side effect of the

%% See e.g. HENDERSON; Christian (2011): “InternagioMeasures for the Protection of Civilians in Liby
and Cote d’lvoire” in: International and Comparatizaw Quarterly, 60, 772; see also PATTISON, James
(2011), 273ff.

99 See supra note 152.

“10Nicaragua case, paras 206-209: See also GRAYs{@t&i(2008), 77, 105.

*L GRAY, Christine (2008), 85, 92, 105. If there isiwil war rather than mere internal unrest thera duty to
not intervene, even at the request of the goverhritéis duty to not intervene however can be disasif

there has been prior foreign intervention agaimstgovernment. [92]

“12 |n the Nicaragua case, for example, the USA didatmim the existence of a new right to interventtaut
rather based the legal justification on collectedf-defence against an armed attack. [ Nicaragsa,@ara 208]
Hence it is of particular importance to strictlypaeate legal and political justification for actsoaf states when
analysing their legality.

“3 GRAY, Christine (2008), 106.
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primary intention, which was humanitarian. With gvair strike NATO strengthened the
insurgents and weakened Gaddafi's regime. Therefblie tempting to conclude that the
UNSC authorised and NATO implemented forceful regicmange when simply looking at
the outcome. This, however, is a wrong conclusigrore has to differentiate between the
legitimate goal of the intervention and the meansige effects with which the fulfilment of

the intention is necessarily linked.
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3. Actors Analysisof the Libya I ntervention

3.1. Introduction

The last part of the present thesis is dedicateafolitical actor’'s analysis, which illustrates
whether and from when onwards the main actors Vreblin the military intervention in
Libya have considered forceful regime change esmalitiosine qua noror guaranteeing the
protection of the civilians in Libya. In this matté is worth mentioning that there is a
remarkable difference between political justificati or politically propagated goals of
interventions and the legal justification of them&a The USA, for example, on other
occasions emphasised the distinction between fa jestification for actions and the goals
and political interest to restore or protect deraogr highlighting that they do not claim the
existence of a legal right of pro-democratic in&tion*** This distinction certainly must be
kept in mind when analysing the propagated gog@uopose of the Libya intervention. As in
the case of Libya the judicial justification ancetpolitically propagated goals where often

found to drift apart.

3.2. Regime Change a conditio sine qua non of R2P in Libya?

Various authors characterise Resolution 1973 (2@$1ttempt to force regime chafiger
raised the claim that the intention of the inteti@mn in Libya was fairly unclear and
supported their statement by pointing at the rhetwir various coalition leaders strongly and
unmistakably demanding regime change in LibYalndeed, rhetoric changed after the
military operation in Libya had started and the rapien progressed successfully. Some
authors even claim that from then onwards the @peiing states more openly revealed the
further intentions behind the intervention besides protection of the civilians: namely,
regime changé!’ However, the demand of regime change, in term$atidafi must go’,
was already raised before UNSC Resolution 1973 1(R@das implemented. The first who
openly demanded Gaddafi to step down from power thasFrench President Nicolas

Sarkozy on his visit to Turkey in February 2044Shortly after Sarkozy’s visit in Ankara on

*“ GRAY, Christine (2008), 57.

1> SEUMAS, Milne, the Guardian, 23. March 20There’s Nothing Moral About Nato’s InterventionLiibya.
Available at:http://www.guardian.co.uk/commentisfree/2011/matridging-moral-nato-intervention-libya
“®WALZER, Michael (2011): The Case Against Our Akamn Libya; PATTISON, James (2011), 273 - 274.
‘I PAYANDEH; Mehrdad (2012), 382.

“18 ARSU, Sebnem; ERLANGER, Steven, New York Times, R&bruary 2011Sarkozy Is Criticized on a Visit
to Turkey.Available at:http://www.nytimes.com/2011/02/26/world/europe/2&ay.html However, at that time
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February 26, the UNSC unanimously voted for theoRe®n 1970 (2011). In this context the
New York Times reported that President Barack Obhathaing a telephone call with
Germanys Chancellor Angelika Merkel, also said thatldafi had lost the legitimacy to rule
and should step dow? A few days later David Cameron stated that:
‘We must not tolerate this regime using militaryde against its own people. [...] For
the future of Libya and its people, Colonel Gaddafegime must end and he must
leave. To that end we are taking every step passlisolate the Gaddafi regime,
deprive it of money, shrink its power and ensui #nyone responsible for abuses in
Libya will be held to accourft®®
In the beginning of March 2011 Obama then repehisdcall for Gaddafi to step down,
saying that: ‘The U.S. and the entire world contimto be outraged by the appalling violence
against Libyan people: [...] Muammar el-Gaddafi hast the legitimacy to lead, and he must

421 While the discussion within international comntyrdontinued over the favourable

leave
measures to stop the violence in Libya, the fiegfional Organisation, the Gulf Cooperation
Council, demanded a no-fly-zone and called uponXN&C to act on the ongoing violence in
Libya.*?? On March 8, the Secretary General of the Orgaipisaif the Islamic Conference

proclaimed the organisation’s support for a noziyre*>® Obama as well as Cameron again

repeated their call for Gaddafi's resign, statihgttGaddafi must go as quickly as possible.

Sarkozy rejected a military intervention asking: Hal¢ kind of credibility would such intervention bg the
people there?'.

9 WAYATT, Edward, New York Times, 26. February 20Bkecurity Council Calls for War Crimes Inquiry in
Libya. Available at:http://www.nytimes.com/2011/02/27/world/africa/2Tinas.html The article further reports
from a White House account of the telephone caiiveen Obama and Merkel which said that Obama told
Merkel that: ‘when a leader’s only means of stayimgower is to use mass violence against his ogople, he
has lost the legitimacy to rule and needs to datwghaght for his country by leaving now.’

20 MULHOLLAND, Héléne, the Guardian, 28. February 20Libya crisis: Britain mulling no-fly zone and
arms for rebels, says CameroAvailable at: http://www.guardian.co.uk/world/2011/feb/28/libyasammar-
gaddafi

“21 SHEAR, Michael D., New York Times, 3. March 20Xbama Authorizes Airlift of Refugees From Libya.
Available at:http://www.nytimes.com/2011/03/04/world/middlee@d@resident.html

422 | ANDLER, Mark, New York Times, 5. March 201Dbama’s choice: To Intervene or Not in Libya.
Available at:  http://www.nytimes.com/2011/03/06/weekinreview/06iect. html?pagewanted=all& r=0
SALAMA, Samir, Gulfnews, 9. March 201G CC backs no-fly zone to protect civilians in Libpaailable at:
http://gulfnews.com/news/qulf/uae/government/gcckisano-fly-zone-to-protect-civilians-in-libya-

1.773448The Gulf Cooperation Council (GCC) demands tHa# tJN Security Council take all necessary
measures to protect civilians, including enforcingo-fly zone over Libya,"foreign ministers of thix-nation
bloc said in a statement read out by outgoing $&gré&seneral Abdul Rahman Al Attiyah [...] ." We calh the
international community, especially the UN Secuf@guncil, to face their responsibilities in helpitige dear
people," Shaikh Abdullah said.’

‘2 DEVLIN, Michelle, Allvoices, 8. March 2011slamic Countries Demand No-Fly Zone over Lib4aailable

at: http://www.allvoices.com/contributed-news/841563@inic-countries-demand-nofly-zone-over-libyahe
Organisation of the Islamic Conference (OIC) hasocamced unequivocal support of a no-fly zone over
Libya [...]". We are joining voices demanding the imsgtion of a no-fly zone over Libyagaid the Secretary
General of the Organisation of the Islamic Confeee(OIC), Ekmeleddin lhsanoglu, and pressed the UN
Security Council to live up to its responsibilities
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Then the Arab League publically supported the imgletation of a no-fly-zon&* From
March 16 onwards the Obama administration alsdestao push for a no-fly-zone after the
foreign ministers of the G8 could not find consentthe issue in the Paris meetings on March
14 and 15% After UNSC Resolution 1973 (2011) was adopted gheng criticism was
raised by the Secretary General of the Arab League Moussa claiming that the military
intervention of France and its allies went beyonel demanded no-fly-zorfé® A Few days
later after a meeting with Ban Ki-Moon Amr Moussaised his statemefft’ The military
intervention meanwhile was also criticised mainly siates that abstained in the vote on
UNSC Resolution 1973 (2011). Particularly Russidin@ and Germany criticised the
military intervention for going too far and demadde cease-fire. However, the intervention
was also supported by various states and orgamsatike the ‘Contact Group’, for example,
which held its first meeting in Doha on the 13 obpriA This coalition, which was later
renamed ‘Friends of Libya’, was formed at the Laomd@onference on March 29, 2011. 21
countries participated in the meeting, in additiomepresentatives of the EU, the UN, NATO,
the Arab League, the Organisation of Islamic Caariee, the African Union and the
Cooperation Council for the Arab Gulf Stafé&The meeting was co-chaired by the United
Kingdom and the State of Qaf&r.Qatar's prime minister read the final statementhef
summit in which the international ‘Contact Groum' bibya called for Gaddafi to stand down

as leadef®°

24 See supra note 306.
%5 ERLANGER, Steven, New York Times, 15. March 20GE8 Ministers Fail to Agree on Libya No-Flight
Zone.Available at:http://www.nytimes.com/2011/03/16/world/africa/16lg@nl? r=0 ‘The eight most powerful
industrialized nations failed to agree Tuesday amodlight zone or any other military operation hielp the
Libyan opposition, instead passing the problenheoWNSC by urging an undefined increase of pressurine
Libyan leader, Col. Muammar el-Qaddafi. France Brnithin pressed for agreement on a no-flight zomaile
Germany and Russia opposed the measure and thedUSiates was cautious, officials said, speaking
anonymously following diplomatic protocol’; LANDLERMark; BILEFSKY, Dan, New York Times, 16. March
2011: Specter of Rebel Rout Helps Shift U.S. Policy onbyd.i Available at:
http://www.nytimes.com/2011/03/17/world/africa/1@ldimacy.htmlThe prospect of a deadly siege of the rebel
stronghold in Benghazi, Libya, has produced a isigilshift in tone from the Obama administration,ichhis
now pushing for the United Nations to authorizeadrombing of Libyan tanks and heavy artillerytitg to halt
the advance of forces loyal to Col. Muammar el-Qdidd
%6 CODY, Edward, Washington Post, 20. March 204rkb League condemns broad Western bombing
campaign in LibyaAvailable at:http://www.washingtonpost.com/world/arab-leaguedgmns-broad-bombing-
campaign-in-libya/2011/03/20/AB1pSgl_story.html
*2ICHULOV; Martin, the Guardian, 22. March 201Arab League to reiterate backing for Libya no-fone
Available at:http://www.guardian.co.uk/world/2011/mar/22/arabdae-libya-no-fly
28 Foreign & Commonwealth Office, Latest News, 13.riA@011: Libya Contact Group: Chair's statement.
Statement by Foreign Secretary William Hague falhgwthe Libya Contact Group meeting in Dolevailable
?;5 http://www.fco.gov.uk/en/news/latest-news/?id=58Z582 &view=News

Ibid.
“0BBC News, 13. April 2011Libya: Gaddafi must step down, says ,contact grodwailable at:
http://www.bbc.co.uk/news/world-africa-13058694
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Meanwhile the attacks on Gaddafi‘s forces and othiétary targets continued. The bombing
of Libya intensified, also targeting Gaddafi's memice and headquarters. These military
strikes launched the debate over the legitimatgetarof NATO under the UNSC mandate.
More precisely, the question was raised whethisrlggitimate to directly target Gaddafi and
his family. NATO stated that it is not the intemtido kill Gaddafi; rather, the goal is to
weaken Gaddafi and to intensify the pressure onihiarder to stop the killing of the Libyan
population®®*
Of particular significance within the debate ofdeful regime change in Libya was the
collectively published statement of Barack Obamizolds Sarkozy and David Cameron in
the International Herald Tribune in April 2011 stgtthat an end of violence as well as a
future in peace and prosperity for the Libyan papah can only be accomplished by
Gaddafi's withdrawaf? The article further forecasts that leaving Gaddafpower would
lead to further chaos and lawlessness and wouilchatily turn Libya not only to a pariah
state but also into a failed state. An extrachefarticle edited by the Prime Minister of Great
Britan, the President of the United States andrah€e reads as follows:
,Our duty and our mandate under U.N. Security CduResolution 1973 is to protect
civiians, and we are doing that. It is not to remoQaddafi by force. But it is
impossible to imagine a future for Libya with Qafida power. [...]It is unthinkable
that someone who has tried to massacre his ownlgeap play a part in their future
government. [...] However, so long as Qaddafi is amver, NATO must maintain its
operations so that civilians remain protected dralgressure on the regime builds.
Then a genuine transition from dictatorship to @eiusive constitutional process can
really begin, led by a new generation of leadersortler for that transition to succeed,
Qaddafi must go and go for godd>
Without doubt this statement of the three leadess wmeant to clarify the intentions of the
intervention in Libya as it clearly stated that fivenary intention of the intervention was the
protection of the civilians and not the removal@Gdddafi. This statement, however, at the

same time clarified that the participating courstriiid not believe in a successful fulfilment of

31 SHANKER, Thom; SANGER, David E., New York Time$ &pril 2011:NATO Says it is Stepping Up
Attacks on Libya Targetéwvailable at:
http://www.nytimes.com/2011/04/27/world/middleeadg#trategy.html?_r=0
432 BARACK, Obama; CAMERON, David; SARKOZY, NicolaseM York Times; International Herald
Tribune, 14. April 2011tibya’s Pathway to Peacévailable at:
Z]st;[p://www.nvtimes.com/2011/04/15/opinion/15iht-idadblS.htmI

Ibid.
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their mandate with Gaddafi in power. Thereforejmegchange certainly was articulated to be

a necessary correlative of successful implemematidR2P in the case of Libya.

3.3. Conclusion

What can therefore be concluded from the reviewdements of political leaders and
international as well as regional organisationghit it certainly was common sense that
Gaddafi had lost legitimacy in the light of killifgs own people and had to step down from
power. At the end those being involved in the donfilirectly or indirectly were well aware
of the fact that military intervention in Libya wiobat the same time cause a change of the
regime in power, various actors even strongly detednsuch and change of the regime as
illustrated in this chapter. The question whichsesi when looking at the statements
accomplishing the Libya conflict is to what extefafceful regime change always is a
necessary condition or eversime qua norof R2P. This question at the end can be answered
rather clearly: if a regime does not fulfil its imary responsibility to protect its population
from large scale loss of life, genocide or ethrieansing and even actively endangers or
orders the Killing of its population, like Gaddalid, and the international community
accordingly reacts in response to this failure mplementing R2P and protecting the
population abroad then this mandate most likely maver be successfully fulfilled without
destabilising or even dispossessing the authoritiesharge. Therefore, in such situations
forceful overthrow of those unwilling to protectetlpopulation is a necessary condition in
order to safeguard the wellbeing of civilians. Ttéh be done either by directly targeting the
regime or facilitating regime change by supportthg insurgents or opposition. In Libya
NATO certainly choose the more indirect path asnite had been chosen in the ‘Operation
Iraqi Freedom’, nevertheless the outcome was tmeesm the end** Both Gaddafi and
Saddam Hussein were forcefully removed from powégnce it can be concluded that
forceful regime change and implementation of R2ferofyjo hand in hand, despite the fact
that R2P essentially aims to build a broader commsense of legitimated military
intervention to protect people abroad and certafldgs not want to get mixed up with the
negatively afflicted intervention aiming at forcehegime change. R2P and regime change
are contradictory as the aim of R2P is solely tip [people who are at risk of large scale loss
of life and not to get involved in any internal pickl conflict. At the same time R2P and

forceful regime change are strongly linked to eattter. One will find only very view cases

3 HENDERSON, Christian (2011), 777.
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where the international community intervenes milyawithout the consent of the intervened
state, implementing R2P, without at the same timeettaking forceful regime change, or
destabilising the regime in power. R2P nevertheksigss to protect people at risk and
therefore has an elementary different intentiom §xere forceful regime change, even though,
as just illustrated often going hand in hand with i
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[11. Conclusion

R2P and regime change, as just concluded in thegu® chapter, are on the one hand very
strongly linked to each other and on the other Handamentally different. R2P on the one
hand is well established and institutionalised ali as being promoted by various states and
international organisations, notwithstanding thepsics and opposition which the doctrine
still faces today. Nevertheless, the doctrine ofPRBight once even become a general
principle of international law and a binding nor@®n the other hand, forceful regime change
in the sense of external military intervention witie intention to change the regime in power
is strictly forbidden by international law. Furthesre the existence of such a right to
intervene militarily in order to change the reginfea foreign country is not claimed to exist
neither by states nor my international organisatidvioreover the exceptions of the principle
of sovereignty and the prohibition on the use ofcéowhich have been put forward
concerning R2P do not apply to forceful regime dgarn spite of these vast differences R2P
and regime change are often associated with e&ehn. dthis due to various reasons but most
strongly due to the instance that guaranteeingptb&ection of people abroad can often only
be fulfilled by destabilising the regime in powaer,particular if the regime in power is the
trigger and cause for this danger. Thus if theestigelf endangers its’ population, the only
way to effectively protect the people at risk isstop the regime from putting it's population
at risk. The necessary means in order to prevembqy@e, mass murder or ethnic cleansing
are often, inter alia, destabilising or even disewgring the regime in charge of the
atrocities. Precisely in these cases where theneegs involved in the actual or threatened
large scale loss of life the doctrine of R2P getsash up and associated with forceful regime
change, albeit the fact that the intention of clagghe regime in power can never be a right
intention within the framework of the R2P doctrine.

Hence the answer, of the question if R2P is nedgs$iaked to regime change or if regime
change is a correlative of successful R2P poleywofold. One the one hand regime change
has nothing to do with R2P and should not get mxeadvith it, as so far as in accordance
with the R2P framework, it can never be a legiten@tention of a military intervention to
install a democratic or any other form of stateco@rcive means or to protect political rights
of people abroad. On the other hand regime chasg#élustrated in the Libya case, can be a
side effect of effective R2P policy and even a elative of it. This even, without violating
the R2P framework, as long as the primary intenisoto stop or prevent large scale loss of

life and the just cause threshold is met. The priogal means to implement R2P might also
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target the regime in power as so far as it is rezggsto destabilise the regime in order to
protect the population.

At the end it cannot be ignored that R2P is a misledsing. Not only the connection of R2P
with forceful regime change is criticised due te thanger of opening doors for purely pro-
western interventions hidden under humanitariarsaesa but also the selectivity when
implementing the concept gives profound reasonetsdeptical. It cannot be denied that the
decision to intervene is always a politically dnveecision and is not, at least not yet,
sufficiently bound on objectivised norms and rulBevertheless, the advancement of the
threshold and additional just war criteria put fard by the ICISS does point to the right
direction in order to create a clearer frameworkewlit comes to military intervention to
prevent the large scale loss of life of a poputatabroad. R2P certainly is not yet a well
established principle of international law butla same time it certainly is on the right track
to become such a principle once.

At the bottom line however it still depends to aarextent on one’s ideology if R2P is to be
seen as hidden self-interest or as a norm shiftimvinternational affairs and security studies.
It has often been questioned if the developmertesithe end of cold war has humanised
world politics or if in fact humanitarian help isst used to fulfil other interest$. It might
seem naive to even consider a norm shift towarasamitarian standards when analysing
history as well as the profit and economy oriemtand self-centred world today.
Nevertheless, developments like the concept of Ri2Bpite it's negative association with
regime change, as well as being a response toa fgikure of mankind like Rwanda and
Srebrenica, does give profound reasoning for pattig such a norm shift towards certain
normative standards.

The reluctant reactions of the UN concerning theasumy in Syria, especially at the very
beginning of the conflict and the brutal reactioh tbe regime, were most disturbing
especially in comparison to the very swift reaction Libya. This Janus face of R2P
demonstrates that responsibility to intervene far $ake of human life might be on track to
become a general norm but has not yet reachedraalv&cceptance. This is the case due to
two factors: Firstly, states are cautious toward® Fbecause of the threat of abuse and
secondly, they are reserved due to the fear oforespility they might have to take once
accepting it as universal norm of internationalkamfl. Therefore, world politics is hardly
predictable when it comes to R2P.

435 BARNETT, Michael (2011), 5.
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From a legal standpoint the concept of R2P itselfndt change the prohibition on the use or
threat of force outside the two exceptions of gelience and UNSC authorisatibhNeither
did the Libya intervention and the correspondingdtation break new grounds on R2P or
impose a legal obligation to intervene when theeghold of the R2P doctrine is met.
Nevertheless, R2P as a doctrine has come far ho 8me. Even if R2P does not create a
legal obligation it does imply a political commitntetowards the responsibility to protect
population abroad. Hence, as Chesterman statedctlgirthe true significance of R2P, at
least at thestatus qupmight not be the creation of new rights or oliigias to do ‘the right
thing’, but rather lies in making it harder to doetwrong thing or nothing at &f¥.

438 CHESTERMAN:; Simon (2011), 282.
37 bid.
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