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ABSTRACT

Death penalty has produced endless discourse ngtionthe context of
prisons, prisoners and punishment but also in #gall arena - about the
validity of death penalty: right to life, torturep on and so forth. Death penalty
is embodied in the Indian Law. However, there isydtle known about the
people who are on the death row except for the ansgports on them. The
main objective of the study is to enquire if thgrdty of the prisoners is upheld
while confronting the criminal justice system andile surviving the death
row. The more specific objectives are the followifigstly, to find the profiles
of prisoners on death row, secondly to understardstages that the prisoners
experience before being sentenced to death andlythiv explore how the
prisoners perceive and experience their condittoomthe death row. In order to
explore the way the prisoners on death row expeei@md perceive their lives
and make meaning of that world, the study is undegd in theories of

phenomenology and symbolic interactionism.

The data for this study was collected from 16 prsstocated in six different
states in India. 111 prisoners on death row wdexviewed. The data analysis,
first and foremost led to an understanding of theomers who are on death
row with reference to their demographic profile atid impact of death

sentence on the families of these prisoners. Sé&gomdevealed the process
leading to death penalty which begins with therestr until the time they are
on death row. Thirdly it reveals the&lduble jeopardyof prisoners being

incarcerated as prisoners on death row and expérgnthe death row

phenomenon. However, three salient features emergea the analysis. It

revealed that poverty, social exclusion and maligiaton become an

antecedent to death penalty. It highlighted thd that death penalty is a
constructed account by the state machinery. Ladbisought to sharp focus the
notion that prisoners on the death row situateitiigngher in the juxtaposition

of death and dignity.



ZUSAMMENFASSUNG

Das Thema "Todesstrafe" hat einen vielschichtigeskuds hervor gebracht,
der sich nicht nur im Kontext von Gefangnissen,tli@ifen und Bestrafung
abspielt, sondern auch das juristische Feld duneydund sich generell um die
Frage der "Richtigkeit" der Todesstrafe dreht, ésindere bezogen auf das
Recht auf Leben, Folter, usw. Die Todesstrafe ist der indischen
Rechtsordnung verankert. Nichtsdestotrotz ist sedmig Uber die Menschen
im Todestrakt bekannt, abgesehen von (lokalen) &fdmirichten. Das
Hauptanliegen der vorliegenden Studie ist es zeranthen, ob die jedem
Menschen angeborene Wiirde der Inhaftierten geawfnigt wahrend der Zeit
im Todestrakt und insbesondere durch das Strafgygiem, dem der
Gefangnisinsasse ebenso ausgesetzt ist. Darubaushsind die folgenden
spezifischen Zielsetzungen fur diese Arbeit entsigmel: (1) Profile von
Haftlingen in der Todeszelle zu erstellen, (2) uierschiedlichen Stufen von
Erfahrungen der Gefangnisinsassen zu verstehesjedigédhrend ihrer Zeit im
Todestrakt durchlaufen, und (3) zu untersuchen, die Haftlinge die
Bedingungen ihrer Haft im Todestrakt wahrnehmen weréahren. Um
ergrinden zu konnen, wie die Haftlinge in der Tadde ihr Leben
wahrnehmen und erfahren und welche Bedeutungedesi¢Aul3en) Welt im
Gefangnis zuschreiben, beruht die Studie auf dear¢hischen Zugéngen der

Phanomenologie und des symbolischen Interaktiorssmu

Die empirischen Daten fir diese Studie wurden inGE3angnissen in sechs
unterschiedlichen Bundeslandern in Indien gesamrmsgesamt wurden 111
Haftlinge interviewt, die auf die Vollstreckung dérodesstrafe warten.
Aufgrund der Datenanalyse konnte ein Verstandnis dié Haftlinge im

Zusammenhang mit ihrem demographischen Profil uindlie Auswirkungen

des Todesurteils auf ihre Familien entwickelt werd@uf der Basis der
Datenanalyse konnte dariiber hinaus der Weg nadcbeee werden, der zur
Todesstrafe fiihrt, und dessen zentrale Bestandiedldnhaftierung und die
Zeit im Todestrakt darstellen. Die Arbeit verdettili die ‘doppelte Gefahr', der
die Insassen ausgesetzt sind, indem sie als Gefange der Todeszelle

eingekerkert sind und das Phanomen des Todestraktabren. Aus der

4



Analyse konnten drei Aspekte des "Phanomens Tad&'stls besonders
zentral herausgearbeitet werden: Armut, soziale gferzung und

Marginalisierung, die sich als Vorlaufer der Todesfe herauskristallisieren.
Diese Arbeit verdeutlicht, dass das Konstrukt eifiedesstrafe eine von der
staatlichen Maschinerie konstruierte Forderung tdbirs Letztlich legt sie

offen, dass Gefangene im Todestrakt das Konzept wwenschlicher,

universaler, Wirde in einer Gegenuberstellung voird® und Tod hoher
einstufen.
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CHAPTER ONE: SETTING THE ‘TEMPO’ OF THE STUDY

1.1.INTRODUCTION

“Though | was empowered to give death sentencegsl mot qualified
to impose the same. How could | be an instrumethefState to take
away somebody’s life, when | do not know the wo/ragall, excepting
the crime that s/he has been charged withJustice Hosbet Suresh

Central to the study is the view that the prisoiseunknown to the world
except for the crime that s/he is alleged to hawmnitted. At the onset it is
imperative that one should set a ‘tempo’ on thistnmeth issue of death
penalty which has caused numerous debates anddgserse. Reports about
the death row prisoners are in news much beforg déine awarded the death
sentence. We know ‘stories’ about prisoners froenrttedia or ‘facts about the
crime’ from court documents. However we do not knth& person behind
these ‘stories’ or ‘facts’ of crime. The issue @&ath penalty was lying low in
India after the execution of Dhanojoy Chattetjeéso known as Dhana in
2004. Dhana was executed for rape and murder & gear old school girl
however Dhana maintained till his death that he wascent. In the recent
past, death penalty has generated immense pubhtoopWith the rejection
of the mercy petitions of Mahendranath Das, Dewviriged Singh Bhullar, and
Arivu (Perarivalan) and others from the Rajiv Gandésassination case, the
debate on death penalty started gaining momentuna.next wave of public
opinion on death penalty accelerated before thewimn of Ajmal Kasab’s the
lone surviving gun-man of the Mumbai Terror Attacks2008. The discussion

reached its peak with the secret execution of Ajroal the one hand there

! Ghormode, VijayDeath sentence: A struggle for abolitibtind Law Publications, Pune 2008

2 Note: Honarable Justice. Hosbet Suresh, retirethtizy High Court Judge. available at
http://bombayhighcourt.nic.in/libweb/judges/Hosb&88uresh.html  [accessed on ™27

September 2011]

% Dhananjoy Chatterjee Alias Dhana vs. State Of VBestgal on 11 January, 1994. 1994 (1)
ALT Cri 388, 1994 (2) BLJR 1231 [Dhana was executed14” August 2004 for rape and

murder of a 14 year old girl]
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were crowds celebrating his execution as one catiebrfestivals in India —
with drum beats, crackers and colours, on the dihed, there was a group of
individuals criticising the barbaric and secretmeecution of Ajmal. Also to
add to the debate was the execution of Afzal Gur®dFebruary 2013, the
convict who supposedly was the mastermind behiredRarliament of India
attack in 200%.Finally, to add impetus to the public opinion aath penalty,
the recent gang-rape of the Delhi girl namddarini (lightning) and
‘Nirbhya (fearless) by some sections of the media, spadedshtes for and
against death penalty in India. The public even aleled chemical castration

for the rapists before their execution.

| was interested in the topic of death penalty bheeal came across a quote
often attributed to Mahatma Gandhi, the Fatherhef indian Nation, in the
context of death penalty. He said ‘an eye for a@ eyakes the whole world
blind’ and | found it ironic that Mahatma Gandhéssassins were hanged to
death. Breaking out of the shell of opinion prodlibgy media reports or facts
of the cases, this study seeks to capture the ya@tehe prisoners on death
row. Nevertheless this attempt relies on Justiadesbus opinion that we do not
know anything about the prisoner. It is for thiagen that this study consists of
three parts: understanding the profile of the prése on death row; the process
which nails them to death sentence and finallyetkigeriences and perceptions
of being incarcerated on the death row. These {haets juxtapose sociological
analysis, the ethnographic description and the ddibhg of the study in
theories that have been described in the latertehsagn short, this study aims
to render voices to death row prisoners about #ageriences and perceptions
while confronting the criminal justice system andlile surviving the death

row.

* Roy, Arundhati.A perfect day for democracyhe Hindu, 18 February 2013 available at

http://www.thehindu.com/opinion/lead/a-perfect-day-

democracy/article4397705.ece?homepage=true [atess1® February 2013]
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1.2.BACKGROUND AND STATEMENT OF THE PROBLEM

Death penalty has existed since antiquity. Anthlogists even claim that the
drawings at Valladolid by prehistoric cave-dwellsi®w an execution. Death
penalty could have had its origins in human sa@#i In positive law, capital
punishment can be traced back as early as 1750nB@Ge lex talionisof the
Code of Hammurabi. The Bible set death as the pumesit for such crimes as
magic, violation of the Sabbath, blasphemy, adylteomosexuality, relations
with animals, incest and rapeAs far as India is concerned, the provisions
relating to capital punishment are embodied indndPenal Code (IPC), 1860
and Criminal Procedure Code (CrPC), 1973. The I®the substantive law,
which suggests the offences, which are punishalile death sentence. The
CrPC is the procedural law, which explains the pdoce to be followed in
death penalty cases. The IPC provides capital pomest for eight categories
of offences namely, waging war against the Goveninté India (Section
121), abetting mutiny by a member of the armed do(Section 132),
fabricating false evidence with the intent to pm@cweonviction of a capital
offence, with the death penalty applicable onlgnfinnocent person is in fact
executed as a result (Section 194), murder (Se80&@), murder committed by
a life convict (Section 303), abetting the comnuasof suicide of a child or
insane person (Section 305), attempted murder lactoausing hurt, when
committed by a person already under sentence @fifiprisonment (Section
307) and dacoity with murder (Section 386here are also state laws within

India which can be used to provide death sentence.

The approach of the Indian courts is summarizedl wel“A Guide to
Sentencing in Capital Casés The Indian Supreme Court upholds the
constitutionality of Section 302 of the IPC whictoypides for the death penalty

as an alternative sentence to life imprisonmentéutain kinds of murder. But

® Schabas, William AThe abolition of the death penalty in internatiodal. Cambridge
University Press, 2002.

® Areti, Krishna Kumari. "Capital Punishment andtStary Frame Work in India." (2007).

" Fitzgerald, QC Edward & Starmer, QC KeiA Guide to Sentencing in Capital CaseEhe
Death Penalty Project Ltd, London. 2007
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it did so on the express basis that the “deathesestis constitutional if it is
prescribed as an alternative sentence for the cdfeaf murder and if the
normal sentence prescribed by law for murder isrisopment for life”® In
other words, life imprisonment is, as a normal rthe appropriate sentence for
murder and the death penalty can only be justifietthe “rarest of rare” cases
where, for special reasons in the individual cise,court is compelled to take
the exceptional course of imposing the death pgnather than the life
sentence. The majority concluded that Section 3QBenlPC is valid for three
reasons: Firstly, that the death sentence providedy Section 302 is an
alternative to life imprisonment; secondly, thaedpl reasons have to be
stated if the normal rule is departed from and death sentence has to be
imposed; and thirdly, because the accused is etitb be heard on the
guestion of sentence. The last of these three measecomes relevant only
because of the first of these reasons. In othedsyat is because the court has
an option to impose either of the two sentencebjestito the rule that the
normal punishment for murder is life imprisonmehat it is important to hear

the accused on the question of sentéfice.

David Garland quotes a Philadelphia journalist frb812 who said, “So much
has been written and said on the subject of capitalshments that it seems
almost like presumptive vanity to pursue the topity further.” Further
Garland says that yet after two and a half cerdusfemoral debate and four
decades of constitutional argument, the one thinag seems indisputable is
that the death penalty produces an endless strdadiscourse.10 Death
penalty has produced endless discourse in thedooitg@risons, prisoners and
punishment. Further it has also created a vast atafwdebate and discussion
in the legal arena about the validity of death [tgneght to life, torture and so
on and so forth. Numerous theorists have descinedanalysed prisons as a
society; however the study limits itself to thrdeedrists namely Goffman,

Foucault and Sykes. Goffman is one of those thsonbko have articulated the

8 Bachan Singh v. State of Punjgt980) 2 SCC 684: AIR 1980 SC 898.
° Mithu v. State of Punjafil983) AIR 473, 1983 SCR (2) 690
19 Quoted inOrlando NewsQOctober 25, 2006 cited in Garland, DaviReculiar Institution:

America's Death Penalty in an Age of Abolitibtarvard University Press, 2010.
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concept of prison while articulating the concepttofal institution’** Foucault
has written extensively about prisons and | talephnciples of prisons from
Foucault where he describes prison as a ‘completieaaistere institutiort
Sykes is a sociologist who has written about pessrand staff in a maximum

security prison®

Punishment has been awarded in various forms wré&rsolitary confinement,
capital punishment and imprisonment. Garland wrdgtensively about the
sociology of punishment. He writes that it is a wnofact through the work of
Foucault and Marx that punishment is a raw exerafsgower. Nevertheless,
Garland argues that punishment is not just an esesaf power rather it is an
expression of moral community and collective sehgés, in which penal

sanctions are authorised response to shared vaidesdually violated*

Torture and solitary confinement has been expoundédstoric, academic and
legal documents and literature. Sykes describegdires of imprisonment and

there are many researchers who have studied thet®f imprisonment.

Moreover, the social and economic groupings in etgciare not evenly
represented in the prison populations. In most t@sone can discover the
marginalised groups of society by analyzing thegripopulation. Invariably a
disproportionate number of prisoners come from thi@ority groups. In

Australia they are the Aboriginals; in New Zealat® Maori; in Central

Europe, Romas or known otherwise as Gypsiékhis focus grew with the
development of theories that deal with the changiogjo-economic, political
and historical conditions that have led to incaatien of marginalised groups.

The concerns about large number of prisoners bdtansl drives one to move

M Hacking, lan. "Between Michel Foucault and ErviBgffman: between discourse in the
abstract and face-to-face interactioBconomy and SocieB8, no. 3 (2004): 277-302.

12 Foucault, Michel. "Discipline and punish: the bidf the prison (tr. A. Sheridan)L'bndon:
Allen Lane Penguif1977).

13 Sykes, Gresham Mhe society of captives: A study of a maximum #gquiison Princeton
University Press, 1958.

4 Garland, D. "Sociological Perspectives on Punisitnierom Crime and Justice: A Review
of Research, Volume 14, P 115-165, 1991, Michaelry,ced.--See NCJ-130417)." (1991): 51.
15 Coyle, AndrewUnderstanding prison€pen University Press, 2005.
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the analysis beyond death row prisoners themsal@®bserving other factors
that incarcerate the marginalised. In doing sbjghlights the dark underbelly
of theprison regime which imprisons the socially margised.

Furthermore, the concept of ‘dignity’ is an omngeret component of debates
about capital punishment. It is a ‘vague but pouldtfea™® that influences and
defines the direction of the death penalty dialogueo small part because its
vagueness and power enable it to be invoked in@umd myriad different
views. The most commonly accepted understandingjgrfity is the one that
depicts it as an inalienable element of humaniitheaut which a person ceases
to have any worth — physical, psychological, or ahoA person is nothing
without her/his dignity. Dignity is ‘a kind of intrsic worth that belongs

equally to all human beings”.

At a basic level, any kind of punishment is morghsoblematic because it
involves applying punitive measures to certain vidlials (those that have
been determined to have engaged in proscribeditat)y measures which
society deems immoral if applied to anyone elser&lis something about the
argument that dignity is an inalienable elemerttwhanity that intensifies this
problem. If every human being is a dignity equalin-so far as they
automatically possess dignity by virtue of beingmiam — then surely an
individual's dignity is threatened by differentigteatment. Differential
treatment that is punitive — and, as such, is uralde to the recipient —
enhances the threat to dignity. In this respeetietltan be no greater punitive
act of indignity than an execution. Alan Gewliftsuggests that: ‘humans have

such dignity regardless of how they are treatedaoemodes of treatment may

16 Dworkin, RonaldTaking rights seriouslyHarvard University Press, 1978. cited in Knowles,
Helen J. "A dialogue on death penalty dignit@€timinology and Criminal Justic&l, no. 2
(2011): 115-128.

" Gewirth, Alan. "Human dignity as the basis of tigh The constitution of rights: Human
dignity and American valugd 992): 10-46. cited in Knowles, Helen J. "A digl® on death
penalty dignity."Criminology and Criminal Justic&l, no. 2 (2011): 115-128.

18 Gewirth, Alan. "Human dignity as the basis of tigh The constitution of rights: Human
dignity and American valugd.992): 10-46. cited in Knowles, Helen J. "A digle on death
penalty dignity."Criminology and Criminal Justic&l, no. 2 (2011): 115-128.
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violate but not remove their dignity’. Gewirth s&ggs that it is indeed true,

but ends when the ‘treatment’ in question is capitaishment?

Why is a study which captures the voices of priseio& death row important?
Would it change public opinion or the opinion oétpolicy makers to change
the legislations regarding death penalty? | wowddy on the statement of
Justice Suresh that the state does not know themavg/at all, excepting the
crime that s/he has been charged withis study thus explores the lives of the
prisoners on death row and attempts to bring ait tfoices so that we gain an
insight into their lives without their crimes thate reported or th&acts’
pertaining to them from legal documents. Literatstgrounding prisoners
often implies that prisoners in general are sogiedcluded and marginalised.
These factors not only affect the prisoners ontdeat but also their families,
the state which houses them and the society a hatgch pays taxes to run
these institutions. The issue of the prisonerseatldrow becomes complicated
from the time the individuals confront the statechinery which is the

criminal justice system namely the police, prisad aourt.

These problems commence with their arrest and roatiill they are on death
row. It is important to understand more about pre&gs on death row as it
might aid to change perceptions of prisoners ornhdesav where one might go
beyond the barbaric relic of eye for an eye anab#htfor a tooth to a view that
death penalty might not be a solution to stoppimgnes. The renewed
perception about the prisoners might enable oneieée them with humane
lenses and find out the person behind the reparietes or alleged stories or
convicted crimes. This study is also important lbeeathe demographic
background of the prisoners will be explicated #mas one can observe the
class, caste, religious, educational, occupatiandl gender background of the
prisoners on death row. Also this study capturesetkperiences of prisoners
while they are on the death row which buffers aangap in the existing
literature. Additionally, the life on death rowasmystery to the one who is not

19 Knowles, Helen J. "A dialogue on death penaltynitig" Criminology and Criminal Justice
11, no. 2 (2011): 115-128.
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on death row. There have been studies examiningiiee on death row but
one of the gaps in the literature is that nonethed to understand the concept
of dignity through the perceptions or experiencegrsoners themselves. This

study also attempts to identify the gaps and alptoee the unexplored.

With the above background, the problem of the state of this study is that
prisoners on death row are socially marginalised am excluded class who
undergo the pains of imprisonment in a ‘total’, rfgolete’ and ‘austere’
institution; entangled in the interlace of statechiaery while being wedged in
the predicament of death and dignity. Subsequettily Jeads me to look at the
lives of these prisoners on death row with lens$eg tvould expose if the
dignity of these prisoners has been upheld whilefroating the criminal

justice system and while surviving the death rovecdding to the latest

government statistics there are 477 prisoners athdew currently in Indi&’

In the light of the recent public opinion on deainalty and the number of
people waiting for execution in India, the studyoives of prisoners surviving
the death row in India” is crucial. The guiding tt@h research question
embodied within the above context is “Is the digrof the prisoners upheld
while confronting the criminal justice system andile surviving the death

row?” The more specific contextual questions ardiatVare the perceptions
and experiences of the social life of prisonersdeath row? What are the
stages that the prisoners experience before beimgrsced to death? How do
the prisoners perceive and experience the treatmeepived by the criminal

justice system during these stages? How do theormis perceive and
experience their conditions on the death row? Howthee prisoners survive
each day on the death row? There are several wdiygitanswers to the above
guestions; nevertheless, | have adopted the fatigwnethodology in this

study.

20 National Crime Records Bureau. Prison Statistickal 2011 available http://ncrb.nic.in/PSI-
2011/Full/PSI-2011.pdf at accessed on 2nd Febr2@i@
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1.3.METHODOLOGY

In order to explore the way the prisoners on deathexperience and perceive
their lives and make meaning of that world, a desidpich encapsulates their
lives was implementet,. This approach allowed access to the contents that
were not anticipated a priori and enabled exploratif the research topic from
the standpoint of the research populafifoualitative methodology and the
phenomenological semi-structured interview weredusecollect and analyse
information from the participants. This study enygd a qualitative approach
using the theories of symbolic interactionism amgrmmpmenology. The data
from the prisoners was collected by visiting thesgmers on death row. The
prisoners who wanted to talk more than once wedosval to talk to me, since
| went to each prison at least more than once.ifiteeviews were open-ended
and sought to map the processes leading to del#r;, perception and
experience on social and legal stages as prisamergeath row and the

treatment they received on death row.

1.3.1.SAMPLING AND DATA COLLECTION

The data was collected over a period of five morfebruary 2011 to July
2011) from sixteen prisons based in six differetdates in India. The
participants in the study consisted of 111 purpagigelected Indian prisoners
of which one was a woman. There were also three emomrisoners in
Maharashtra during my data collection phase howevng ‘security’ reasons
| was not allowed to interview them by the stathe Permission to interview
the prisoners was sought from the Inspector Geririabns or Home Affairs
of the particular State Government. Once the pesions were received, the
prison departments were contacted and a time wad fo interview prisoners.
Based on general guidelines to ensure that alletimsng interviewed are
subject to similar stimuli and, thereby, allowingr fcommon base for data

2L Briggs, Charles LLearning how to ask: A sociolinguistic appraisal tie role of the
interview in social science researdio. 1. Cambridge University Press, 1986.
#sjlverman, David.Interpreting qualitative data: Strategies for analyzing talkxtteand

interactionLondon Sage Publications Limited, 1993.
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analysis, the semi-structured interview was foumdée the most appropriate
research tool to achieve the main objectives of shely®® In an effort to
ensure consistency across the interview, | fatéltaeach conversation. The
design of the interview was tentative and modifisdaccordance with new
findings — resulting from the flexible way of quiesiing?* This flexibility
contributes to the quality and credibility of thedrview? | made notes during
the interviews with the consent of the participaassno tape-recorder was
allowed inside the prison. The interviews were hieldvarious parts of the
prison — some on the death row, some in the supedent’s office and some
in work sheds and a few in prisons classrooms. Hatehview lasted for an
average of 25 minutes. Prisoners were encouragstiace their experiences
and perceptions than describing their case defHilsse were conducted in a
setting conducive to a sense of interpersonal ireraknt. The table (Table 1)
below describes the number of prisons for whichmiesion was received and
the actual number of prisons visited. There is #bémte omission of
information on prisoners on death row in each prisg this could lead to
identify them. However the highest number of pressnwas in Karnataka

followed by Maharashtra, Tamil Nadu, Kerala, Purgald Assam.

% Lofland, JohnAnalyzing Social Settings: A Guide to Qualitativieservation and Analysis

Belmont,

CA: Wadsworth, 1971.

24 Rubin, Herbert J., and Rubin, Irene Gualitative interviewing: The art of learning data
Thousand Oaks, CA Sage Publications, 1995.

% Suchman, Lucy, and Brigitte Jordan. "Interactioridubles in face-to-face survey

interviews."Journal of the American Statistical Associati®®, no. 409 (1990): 232-241.
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Table 1: Permission received and actual prisons vied

Permissions Actual
Sr. _ received for the prisons
No. Region State number of prisons | visited
1 Western Maharashtra 2 2
2 Northern Punjab 3 2
Kerala 2 2
3 Southern Karnataka 2 2
Tamil Nadu 7 5
5 North Eastern| Assam 3 3
Total 19 16

1.3.2.DATA ANALYSIS

Due to the essentially qualitative nature of theadthe data was subjected to
content analysi& | adapted TescHsproposed steps in data analysis with the
data divided into main themes such as socio-derpbgrarofile, arrest, police
custody, court room experiences, judicial custqaysfn), media, death row,
lawyers, family, death sentence, death row phenomedignity and other
information emerging from interviews. The main tlemmwere identified and
abbreviated as codes. The codes were then writteth to the appropriate
segment of the text and then the organisationefiita was observed to check
if new categories or codes emerged.

| found the most descriptive wording for the topensd covered them into
categories. The analysis is therefore essentibigmatic and based on the
categorization of content areas. The system setwepinpoint the most

prominent experience and perception of prisoneasdharacterize the research

% gstrauss, Anselm, and Juliet CorbiBasics of qualitative research: Techniques and
procedures for developing grounded thed@gge Publications, Incorporated, 2007.

%’ Tesch, Renat®ualitative research: Analysis types and softwas Routledge, 1990.
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population?® There are a number of limitations related to thethmdology and

me as a researcher. The sampling process changed dibe course of the
research, and it has been described in the metbhgylchapter. Also there are
a set of ethical concerns due to the sensitiveraaiti the study which have

been elaborated in the fourth chapter.

% Maykut, Pamela and Morehouse, Rich&dginning qualitative research: a philosophic and

practical approachThe Falmer Press, London. 1994.
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1.4.CLARIFICATION OF TERMS

There are various terms used in the study whichd ndarification for a
consistent understanding of the topic. The follayvare a list of terms used

throughout this study.

1.4.1.DEATH PENALTY /CAPITAL PUNISHMENT

Death penalty the ultimate punishment imposed fordar or other capital
offenses” In India, capital punishment is embodied in Indi@anal Code,
1860 and Criminal Procedure Code, 1973 and onaesuted by hanging?®

The term death penalty and capital punishment sed interchangeably in this

study.

1.4.2. HUMAN DIGNITY

Human dignity is the essential feature which dgishes human beings from
other creatures. Human dignity and the uniquenésfieo human being are
grounded in human free will, in the capacity forralachoice and individual
autonomy. Inherent in all human beings, human tygrs the moral and

philosophical justification for equality and othemiversal human right&*

1.4.3.DEATH ROW PHENOMENON /SYNDROME

The “death row phenomenon” or “death row syndronse& combination of
circumstances found on death row that producesrsawental trauma and
physical deterioration in prisoners under thosdeseesThis phenomenon or
syndrome is a result of the harsh conditions eepeed on death row, the
length of time that they have experienced, andatimaety of awaiting one’s
own executiorf? Other associated factors that contribute to thetahérauma

% Gifis, Steven HBarron's Law DictionaryBarron's Educational Series, 2010.

%0 Areti, Krishna Kumari. "Capital Punishment andt8tary Frame Work in India." (2007).

31 Nowak, Manfred.Protecting Dignity: Agenda for Human Rights: Progsereport of the
Eminent Persons Pane36 (2009).

32 Hudson, Patrick. "Does the death row phenomenolaté a prisoner's human rights under

international law?.European Journal of International La#i, no. 4 (2000): 833-856.
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include a cramped environment of deprivation, aabjtrules, harassment, and

isolation from otherd®

1.4.4.DEATH ROW

Death row is the cell or block of cells in whichgamers condemned to death
are held while awaiting execution. There may béwithis death row one or
more “death cells”, special units in which the cemihed person is kept for a
period of hours or a few days immediately priormtgosition of the sentence.
Death row is a prison within a prison, physicalhdaocially isolated from the

prison community and the outside world.

1.4.5.DEATH ROW PRISONER

Death row prisoner is a prisoner sentenced to daaihs normally segregated
from other convicts serving fixed terms of impriszent. The reason for this is
somewhat obscure. There may be a suggestion thandividual is already a

“dead man” and thus no longer belongs with thengviAnother explanation

may be the security of other prisoner and prisaardg) for whom exposure to
a desperate individual with literally nothing tséomay be dangerotss.

3 Cunningham, Mark D., and Mark P. Vigen. "Death rimmate characteristics, adjustment,
and confinement: A critical review of the literagutr Behavioural sciences & the 1ag0, no.
1-2 (2002): 191-210.

34 Schabas, WilliamThe Death Penalty as Cruel Treatment and Torturapi@l Punishment
Challenged in the World's CourtBoston: Northeastern University Press, 1996.

% Schabas, WilliamThe Death Penalty as Cruel Treatment and Torturapi@l Punishment

Challenged in the World's CourtBoston: Northeastern University Press, 1996.
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1.5.SPECIFIC OBJECTIVES AND THE SIGNIFICANCE OF THE STUDY

The main objective of the study is to enquire & thignity of the prisoners is
upheld while confronting the criminal justice syst@and while surviving the
death row. Along with these the more specific otoyes are: Firstly, to find
the profiles of prisoners on death row. Secondiyynderstand the stages that
the prisoners experience before being sentencel@dth. Thirdly, to explore
how the prisoners perceive and experience theditons on the death row.
The study is therefore, significant because | eagasthat this study on the
voices of the prisoners on death row will contrdoubwards the further
development of the concept of dignity, specificatiythe field of sociology and
law; social exclusion and marginalization, priscarsd punishment. In my
view, the findings of this research are relevantnidia specifically to Indian
judiciary, prison management, non-governmental megdions and research

institutions working in the area of criminal ancso justice.

It is particularly important to bring forth the was of prisoners on death row
as a human rights issue that urgently needs rdsead policy attention. By
bringing out the voices of prisoners on death r@peeially in the context of
the dignity in India, | hope that in the future,ttee strategies and social
programs will be developed to tackle the varioyssga the prison system with
respect to prisoners while they become ‘guestsusgtocly’. In addition to that,
the findings of this research could also serve agaaing point to further
explore the aspect of dignity of prisoners in gah@nd bring about policy

changes.

The study is also significant because there has bestrong feeling in India,
expressed by the Supreme Court in terms of deatfalfye that western
experiences and arguments based on western stdtigiudies are not
necessarily relevant to the social condition andcatonal level of India.
Hence data used in western studies cannot be cethpathe Indian situation
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especially in the case of abolishing death pen#itflence this study becomes
important in terms of contributing to the existiltgrature on death penalty in
India.

My position as a researcher conducting an ‘academresearch is also one of
the highlights of the study. In criminology, the @mnal nature of research is
hidden, as is the responsibility of the researdébethe effect of her/his study

on those who participate in it. However Liebfihdor example noted that

prison research is “emotionally turbulent” and dnag. She says that

criminologists like to pretend that this disciplirseunsullied by the emotional

nature of the research and that they also areyraeghed to consider the hopes
and expectations of their participants and the icagibns these feelings may
have on people’s response to the research experigm@addition to that, she

says they tend to present their analysis of theoprin the form of inhuman

data.

As a result, prison studies have become cold, t@ba, surgical, and like
polished steel. These days, most criminologists enpkecision cuts—no
blood—no humanity. They keep it statistical, inhumand no compassion.
Liebling argues that this tendency to downplay éngotional components of
research projects goes hand in hand with a morergefailure to discuss the
way that most prisoners conceal a tumult of unplednédnger, frustration, fear,
and outrage at their imprisonment. Without acknolgieg one’s own

emotions as a researcher and the feelings of thieipants, criminologists too

may disguise the waste of existence most prisomgusrience year after year.
This may, in turn, weaken the analysis and theitgkib critique the penal

system. To address some of these problems, acaxlehuald work as a bridge

between the prison and the government. Workiitg prisoners directly, rather

% FBA, Roger Hood CBE QC Hon DCL, and Carolyn Hoyllae death penalty: A worldwide
perspectiveOxford University Press, USA, 2008.

37 Liebling, Alison. "Doing research in prison: bréadk the silence?.Theoretical Criminology
3, no. 2 (1999): 147-173 cited in Bosworth, MaryhD Campbell, Bonita Demby, Seth M.
Ferranti, and Michael Santos. "Doing prison redeaviews from inside.'Qualitative inquiry

11, no. 2 (2005): 249-264.
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than writing about thent®, narrows the distance between awareness of the
participants’ fate and the capacity, we as reseascmay have to influence
their situation.

Liebling says that first we need to recall thatiwidual connections are
meaningful for those who have been symbolically kiedally removed from
the world through incarceration. Writing lettensteéning, sharing, can make a
difference to individuals. More broadly, educatarsl professors can, through
an intellectual and personal exchange with prisgnbecome advocates for
prisoners and give them voice in a way that they mat be able to attain on
their own>° Being conscious and acknowledging emotions inigoprresearch
and embedding this aspect in the findings and pné¢ation of data is one of
the significance of this study. By all means, Intiy this study as being

humane and accomplished with compassion.

3 Bauman, Zygmunt. "In the Lowly Nowherevilles ofgid Modernity Comments on and
Around Agier." Ethnography 3, no. 3 (2002): 343-349. cited in Bosworth, MaByebi
Campbell, Bonita Demby, Seth M. Ferranti, and Mah&antos. "Doing prison research:
Views from inside.'Qualitative inquiryll, no. 2 (2005): 249-264.

39 Bosworth, Mary, Debi Campbell, Bonita Demby, Séth Ferranti, and Michael Santos.
"Doing prison research: Views from insid&Uualitative inquiryl1, no. 2 (2005): 249-264.
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1.6.SCOPE AND LIMITATIONS OF THE STUDY

There are several scopes and limitations of th@ystOne of the scopes of this
study is that it is limited to prisoners on deattvr It did not include prisoners
whose sentences have been commuted from deatfe teelitence. The main
justification for this scope was time constraintg. addition to these
experiences and perceptions of prisoners who atecawently under the
sentence of death vary from prisoners who are ptigsen the death row.
Some of the prisoners in a previous study that Hdoocted on death row
prisoner&® have received a commutation of their death septetoc life
imprisonment. The death sentence commuted to rifgrisonment prisoners
have different concerns such as finishing the seetsoon, going on parole or
furlough whereas the same prisoners were afraideath and could not talk

about ‘normal’ life while they were on death row.

The study is called “Voices of death row prisongusviving the death row in
India.” Nevertheless there is no claim that theiéssand findings discussed in
the study pertain to the whole of India. Thoughr¢heere 21 statéShousing
death row prisoners when | began fieldwork fromriaby 2011 to July 2011,
| visited only six of these states. This was beeaoftime restrictions and
because my entry into these prisons relied on #mmigsions | received from
these states. It should also be noted that Indtisa homogenous country; it
has 28 states with over 28 languages and over Hcts. Additionally, this
study could not include two regions - Eastern aeat@l India. The Eastern
Region has the highest number of death row prisdhand the Central Region
has one of the highest numbers of tribal populaithnic minority) in Indid?>

“0 George, Reena Mareath penalty: A Human Rights Perspectiveiversity of Mumbai,
September 2009

*L National Crime Records Bureau. Prison Statisticadid 2007 available
http://ncrb.nic.in/PS12007/prison2007.htm accesse@nd February 2013

“2 National Crime Records Bureau. Prison Statisticka 2011 available http:/ncrb.nic.in/PSI-
2011/Full/PSI-2011.pdf at accessed on 2nd Febr2@i@

3 General, Registrar. "Census Commissioner, In@iarisus of Indi2000 (2001).
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Concurrently, the study focused on death row pasanThe data would have
been richer in case there was an explicit methoadteyview prison officials
who are the custodians of prisoners. However in pngvious research
experienc&, prison officials had refused to participate ie #tudy. Therefore
all my interactions with the prison officials amcorded only as memos which
are used in presenting the findings of the data lsmte conducting expert
interviews with them had to be excluded from thelgt

One of the poignant limitations of this study wad being able to interview
women prisoners on death row in the states wheezdived permission to
conduct interviews. Women prisoners throughouwlnyshave been researched
less than their male counterparts. Even thoughetlzee very few women
prisoners on death réW, a research about the women prisoners would have
given new insights about women and their incarcamaOne of the reasons for
not being able to interview women prisoners wasabse of a barricade put by
the state. For instance, the State of Maharashtrane city allowed me to
interview prisoners who are on death row convidmdthe murder of their
family members. The rationale that the state used that mine was a
‘sociological’ study and according to the stategisimgy only meant ‘family
problems’. Hence women prisoners and other malsopers who were
convicted for other crimes than ‘family murder’ wenot allowed to be
interviewed. Hence women prisoners on death rowhisa State who were

convicted of other crimes were not allowed to berviewed.

One of the other limitations of the study was thactcessibility of data and
materials in India. Up to date information on treath penalty in India is not
published, which is exacerbated by the fact thatehs absence of accurate
criminal statistics in India. Access even throuigé Right to Information (RTI)
Act, 2000 is denied giving tenuous reason. Underpgtovisions of this Act,

any citizen may request information from a "pubdiathority” (a body of

“ George, Reena Marpeath penalty: A Human Rights Perspectiveiversity of Mumbai,
September 2009

** National Crime Records Bureau. Prison Statisticka 2011 available http:/ncrb.nic.in/PSI-
2011/Full/PSI-2011.pdf at accessed on 2nd Febr2@i@
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Government or ‘“instrumentality of State") which required to reply
expeditiously or within thirty days. Upon seekingfarmation of death row
prisoners, one of the replies under the RTI Acfi®6fated 12 May, 2005 the
state refused to provide information on the grouth@s, “some of the persons
who have been executed had been convicted for usraffences having
prejudicial effect on the sovereignty and integnitly India and security of
National Capital Territory of Delhi and internatadrelations and could lead to
incitement of an offence.” The reply also claimattthe information “would
not serve any public interest”. This is the finsstance where any government
authority has stated, in writing, that informaticeiated to the death penalty is
effectively a state secret. It is interesting tin& government is going as far as
using defenses of national sovereignty and inteynak relations to deny
information relating to judicial executions thatveebeen carried out. By doing
so the Indian state also completely disregard<léer international obligation
to make public all information relating to the deaenalty’®

Like most of the research studies, time frame wafcior which was a
limitation of the study. It also has to be notedttthere were changes in the
situation of death row prisoners who were intenadvduring the study. Some
were released for being juveniles, some acquittewh ftheir cases in a higher
court, and many of the prisoners had their sentermmmmuted to life
sentences during the course of the study. Pattseaflata could be outdated or
there could be a change in the status of deathtgendndia if death penalty is
abolished from certain states or whole of Indian¢tethis work should be seen
as a work in progress that can be updated by sthdres in future. In addition
to this scope and limitation, there are severalhoulogical and ethical
concerns which have been discussed in detail théuchapters.

4 Batra, Bikram Jeet. "Information on Death Penaltpdia Flouting International
Obligations."Economic and Political Week(2005): 4506-4508.
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1.7.CHAPTER OUTLINE

The study will comprise of six chapters. Chaptee as the introductory
chapter which sets out the background of the sindiuding the research
guestions and the objectives of the study. It rittates the research problem
and the context of the study. Additionally, it isighe methodology of the
study and provides the chapter outline. It alsoifeds terms used in the study

and further specifies the scope and limitationthefstudy.

Chapter two is a review of theories, context andlenwce. The review of
literature reflects a peculiarity by touching upswtiological theories and legal
framework. The first section begins by exploringieas theories and concepts
of sociology that relate to prison, prisoners, phment and to the concepts of
phenomenology and symbolic interactionism. The meécsection of this
chapter discusses the legal framework related &hdpenalty which begins
with an overview of death penalty in internatiotel and in India. Thirdly,
the chapter discusses the various the conceptdgaftyd with reference to
prisoners and death penalty and finally it sumnesriand identifies the gaps in
literature. Finally this chapter also discussestd@&nalty in the light of the

numerous studies that have been carried out.

Chapter three states the methodology employedeirstildy. It begins with the
discussion of the research phase which includeginimeline and the details
within each phase to orient about the time framethef study. It further

discusses the methodological strategy which induitie description of the
research paradigm used, the conceptualisation sdareh design and the
sampling procedure. In addition to this, the chagtees a description of the
permission received and how it affected the insiampling. It also describes
the instrument used in the study and the testinthe$e instruments before
going to the field. Furthermore, it describes tlaadcollection procedure in
detail which comprises of the interview settingining of translators, entry
into the prison and handling of data after therineav. This chapter also
describes the methodological interpretation andchéwaork of the study and

how the theories used in the study are deeply eddzedwithin the
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methodological strategies. Finally, it discusse® thmitations of the

methodology and me as a researcher.

Chapter four states the ethical concerns facedhe study. This chapter
attempts to reflect and articulate the discourse @debates on various ethical
issues generated during the field work. It alsoestrito assess the
appropriateness and applicability of the strategmeshe field; to review if

things went ‘wrong’ with regard to the ethical asigeand to examine if there is
any need to take corrective measures. Finally, thiapter documents the
ethical practices and problems faced while doindgosahe benefit of future

prison researchers and for my own learning.

Chapter five has three parts which firstly desaitiee prisoners on death row
in this study particularly their demographic prefiand the impact of their
incarceration on their families. Secondly, it eleties the processes leading to
death penalty. It begins with their arrest till thate of their interview while
they are on death row. Thirdly it presents ttieuble jeopardy’of prisoners
being incarcerated as prisoners on death row.

Chapter six synthesizes the empirical findings msweer the study’s main
research question: Is dignity of the prisoners phehile confronting the
criminal justice system and while surviving the tthe@aow? The chapter
interprets the findings based on the profile ob@ners, processes leading to
death penalty and the ‘double jeopardy’ of beinganserated on the death row.
This leads to the discussion on the three salestufes that emerge from the
interpretation of the findings. This chapter alsoks at the concept of dignity
through the voices of prisoners. Further, it disessthe impact of the study
and future researches that could be done in thld.fFinally, it attempts to

summarize the knowledge produced in this research.
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1.8. SUMMARY

This chapter sets aempo to the background of the problem thus setting the
research in context. It identifies the gaps basedhe background and states
the problem of the study. This chapter also dessrthe methodology in brief,
spelling out the research design, sampling and ddlaction procedure. It also
clarifies the terms used in this study and progresso explain their
significance. It further discusses my position agseaearcher and how it
contributes to the significance of the study. Idliidn to that, it describes the
scope and limitations of the study. Finally, itlmés the contents of the further

chapters.
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CHAPTER TWO: ‘PITCH’ OF (SOCIAL) THEORIES, (LEGAL)
CONTEXTS AND (RESEARCH) EVIDENCES

2.1.INTRODUCTION

After having understood thaéempo of the study, it seems unavoidable to
secure a pitch' of the social theories, legal contexts and redezs as
evidences on the issue of death penalty. This stidgeath row prisoners has
had the status of being interdisciplinary becaudalls in the purview of both
sociology and law. The review of literature refkecthis peculiarity by
including sociological theories and the legal framaek. The first section
discusses the theories and concepts of sociol@dye¢hate to prison, prisoners,
punishment and to the concepts of phenomenology agdbolic
interactionism. It explores the concepts of prisms an institution —‘total
institutions’ and ‘complete and austere institusbrwhich highlights the
symbolic structure of the prison. Secondly, it dsses prisoners as a social
category which is highlighted by underscoring tlomaepts - ‘marginalised’
and ‘ghettoised’. Thirdly, it engages in undersiagdthe sociology of the
punishment by exploring the concepts such as: tisalatorture, solitary

confinement and capital punishment.

Finally, it culminates to elaborate upon how thecpptions or experiences
with these ‘marginalised’ and ‘ghettoised’ prisaen death row take place in
a ‘total’ and ‘complete’ and austere’ institutiohile there are many theories
which could be used to understand the narrativabefprisoners, Goffman’s
theory of symbolic interactionism and Schitz's tiyeof phenomenology
provides the theoretical base and the conceptuahamessms | use in exploring
the lives of the prisoners on death row. This biasboth theoretically and
methodologically useful in explaining the percepfioand experiences of
prisoners on death row in India. Additionally, thparticular theoretical
discussion contextualises the present study adtam@ to demonstrate the
perceptions and experiences of the prisoners othdea. These form the
major theoretical framework: prisons as ‘total’,orgplete’ and ‘austere’
institutions, prisoners as a social category beingarginalised” and
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‘ghettoised’ and finally perceptions understoodhe framework of symbolic

interactionism and phenomenology.

The second section of this chapter discusses thed feamework related to
death penalty. Much has been written about deatlalpyein the field of law
primarily relating to legal documents such as judgta and case laws. | do not
incline towards analysing these legal documentst asoes not serve the
purpose of the present study. In this section efréview of literature in the
realm of law, firstly I furnish an epigrammatic oview of the legal
framework on death penalty in International Lawc@ully, it presents an
overview of the criminal justice system of Indi&.briefs on the laws that
govern India and the court systems. Further, tudises the safeguards during
arrest, detention, interrogation and the method®méire. Besides that it also
briefs the relevant laws regarding death pendaty,recent highlights on death
penalty in India. There are also guidelines for @ivey death penalty which
have been briefed along with the possible stagespyfeal against this
sentence. Further, it mentions the consequenceasvaiding a death sentence

and highlights the fundamental rights of the condednprisoners.

The third part recounts the concept of dignity étation to death penalty. It
discusses humiliation, vulnerability and self-regpghen a prisoner confronts
the criminal justice system. This becomes an ingmirsection because it sets a
context to the main research question i.e. is tjgaf the prisoners upheld
while confronting the criminal justice system andile surviving the death

row.

The fourth part discusses death penalty in the bfthe numerous studies that
have been carried out. This section gives us tia¢e'®f the art’ on the topic of
death penalty. It discusses four M’snedus operandiof death penalty
worldwide; the marginalised and the vulnerable eatl row; the multi-faceted
arguments and the actors of death penalty; andhtival, ethical and political

aspects of death penalty.
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2.2.DEATH PENALTY IN THE REALM OF SOCIAL THEORIES

To comprehend how sociology could understand theepéions of death row
prisoners, one must start by taking into account holassical and
contemporary social theories grasp the conceptwgisbns and prisoners as a
social category and punishment as a sociologicateat. In doing so, the
nature of the prisons is explored by highlightirge tconcepts of ‘total’,
‘complete and ‘austere’ institutions while the matwf prisoners as a social
category is explored by underscoring the concepts pdasoners as
‘marginalised’ and ‘ghettoised’. Additionally, thgociological concepts of
punishment especially capital punishment, tortur@ solitary confinement are
explored. This brings into focus the theories whicluse as conceptual
barometers to reflect and analyse the perceptigrisbners on the death row.
Concurrently, I largely depend on the experiendeBrace Jackson to explain
the main conceptual understanding which undergiiss dtudy. These are the
theories of symbolic interactionism and phenomegyloJackson has

researched condemned prisoners in Texas in thé’80s.

He was asked, “How can you know when they [death pasoners] are self-
serving and how can you know what the truth is matvthey say?” Jackson
says that the answer has to do not only with thedsvof these condemned
wo/men in their extreme situation; it has to dohwall such words uttered by
people to other people who can never know the findh or falsity of what is
being said and that there is truth of utterancelfitsThe utterance, the
statement, is a fact, a social fact, one as validrey other. The&vhysof these
facts are other matters entirely but none of thesimple to be determined. He
further says that one may never know why the pasgmwesents her/himself
this way, but neither may one ever know. Jacksg@ues that whether the
condemned wo/men who speak to us on these pajjesetheir presentations
or not is interesting but not finally important; athis important is first, that
they feel the need to organise their verbal prediems of themselves so that

47 Jackson, Brucdsieldwork University of Illinois Press, 1987.
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they are rational and second they know how to dohié truth of the statement
has only partly to do with the truth or accuracytef facts in the statemefit.
Further Jackson argues that there is the facteopthsentation: a version of a
self is asserted here. Is it “true”? What doesétmnean in such a context? Did
those facts happen exactly that way? Of course dldiyt. He says that the
stories most people give of themselves and theaeatibns they have for
themselves are always narrative and always afeefditt; life is never narrative
and the moment in which things happen is never #ifeefact. The imposition
of narratives requires the luxury of retrospectiarsense of what things seem
to have meant, a willingness to discard as uninapordr irrelevant facts not
constant with the retrospective sense of meaning. &tids that all
reconstructive discourse — a statement by a murdeging in a tiny cell in
Texas, the autobiography of Henry Kissinger, theeteof a lover to a lover

who is presently angry — is craft.

This leads me to the final theories of phenomenpl@nd symbolic
interactionism that is used in this study. Stortgsnarrations are socially
constructed where prisoners account them in aqodati approach which |
have termed as a ‘process or a phenomena’. Itchbs understood that their
stories, narration, fact apart from being sociaflgnstructed, it is also
institutionalised and controlled. Furthermore ores ho keep in mind the
historical and cultural dimension of prisoners afath row in India with
relation to the circumstances of social, politigadd economic conditions.
Figure 1 depicts the conceptual map of the themketframework of
organization of social theories which sets the exintof the study. This
theoretical framework tries to capture the prisgnaa institution, and the
prisoners as a social category. It discusses ttielegy of the punishment and
finally describes the synthesis of phenomenology symbolic interactionism

with a concept coined asxXperie-ception’

“8 Jackson, Brucerieldwork University of lllinois Press, 1987.
49 Jackson, Brucdsieldwork University of Illinois Press, 1987.
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Figure 1: Conceptual map of theoretical framework

1. Prison as an 2. Prisoners as a 3. Sociology of 4. 'Experie-
institution social category Punishment ception'

eTotal instituions eSocially eHistory of ePhenomenology
eComplete and excluded and punishment eSymbolic
austere marginalized eImprisonment interactionism
institutions eDeath penalty as punishment o 'Experie-
eCharacter of prisoners eCapital ception':
prison punishment or Synthesis of
eMaximum death penalty phenomenology
security prison eTorture as and symbolic
punishment interactionism
eSolitary
confinement as
punishment
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2.2.1.PRISON AS AN INSTITUTION : ‘T OTAL ", ‘COMPLETE ' AND ‘AUSTERE’

In its present form, the prison is a relatively rapdinvention, having been in
existence for less than 300 ye#tdt has its roots in the north-east of the
United States and in Western Europe and has sudsiyspread around the
world, often in the wake of colonial expansion.sBris as places of detention,
where people waited to be tried, until a fine obtd@as paid or until another
court disposal was implemented have existed foryntamturies. But the use
of prison as a direct disposal of the court to sigyificant extent can be dated

to a relatively recent pericd.

Prisons have this virtue: They are visible embodite®f society’s decision to
punish criminal$? In India, prisons which constitute the largest afeenal
administration. Imprisonment was not employed agriaciple mode of
punishment until the eighteenth century in Europé the nineteenth century
in the United States. And European prison systesrg wistituted in Asia and
Africa as an important component of colonial rdle.India, for example, the
English prison system was introduced during th@sédalf of the eighteenth
century, when jails were established in the regioh€alcutta and Madras.
Today there are 1,393 prishsf various types which house over three times
the population of offenders. Prisons continue tdooated and structured more
or less as they were in colonial times, and anyngbahat has been made has
been incorporated somewhat clumsily into the oktesy that basically served
the triple colonial aims of order, economy andaiéincy. India is a federation;
the state’s functions are distributed structurafiyo the central and state
subjects. Jails and prisons are essentially stabjects>® The system is
structured as follows: There are 123 central pgs@22 district prisons, 836

9 Morris, Norval, and David J. Rothman, e@iae Oxford history of the prison: The practice of
punishment in Western socie@xford University Press, USA, 1997.

> Coyle, AndrewUnderstanding prison®Open University Press, 2005.

2 Travis, Jeremy. "Invisible punishment: An instrurmnef social exclusion." (2002).

%3 Davis, Angela Y Are prisons obsolete®pen Media, 2003.

** National Crime Records Bureau. Prison Statisticka 2011 available http:/ncrb.nic.in/PSI-
2011/Full/PSI-2011.pdf at accessed on 2nd Febr2@i@

® Hira Singh, “Prison Administration in India: Comorary Issues” 2000 in Shankardass,
Rani DhavanPunishment and the prison: Indian and internatiopaispectivesSage, 2000.
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sub-jails, 18 women prisons, 44 open jails, 21 tabrschools, 26 special

schools, 3 other jail®

One of the several ways to understand the imprés@opulation which in this
study are the prisoners on death row is by con#dising the setting they are
housed in - the ‘prison’. Sykes explains that pigs@are apt to present a
common social structure. He says that this couldpbéhaps due to the
diffusion of ideas, customs and laws; perhaps & imatter of similar social
structures arising independently from attempts t¢dves much the same
problems. Most probably it is some combination ofhb In any case, prisons
appear to form a group of social systems differardetail but alike in their
fundamental processes, a genus or family of sogicdd phenomena® He
continues that to understand the meaning of impnsmnt, we must see prison
life as something more than a matter of walls aau,bof cells and locks. We
must see the prison as a society within a socfety.

Within this context of the prison as a society,avé used the analysis of
mainly three theorists namely Goffman, Foucault 8gkies. Goffman is one of
those theorists who have articulated the conceptisbn while articulating the
concept of ‘total institution’. Foucault has writteextensively about prisons
and | take the principles of prisons from Foucaiere he describes prison as
a ‘complete and austere institution’. Sykes is aidogist who has written
about prisoners and staff in a maximum securitgqori In tandem with the
above three sociologists, there is an attempt topewe maximum security
prisons to death penalty prisons in India. Thouwtre are official documerits
in India on how the cells of prisoners on death stvwuld be maintained, there
is no discussion on the characteristics of thesdsyahere death row prisoners

* National Crime Records Bureau. Prison Statisticka 2011 available http://ncrb.nic.in/PSI-
2011/Full/PSI-2011.pdf at accessed on 2nd Febr2@iy
>'Sykes, Gresham Mhe society of captives: A study of a maximum sigqonison Princeton

University Press, 1958.
%8 Sykes, Gresham Mhe society of captives: A study of a maximum sgqonison Princeton
University Press, 1958.

%9 See for Example Maharashtra Prison Manual 1978e@ment of India.
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are housed. With this background, | begin with Gafh who describes prisons

as ‘total institutions’.

2.2.1.1 PRISONS AS‘TOTAL INSTITUTIONS '

Goffman talks about five types of total institutsorkirst, there are institutions
established to care for persons thought to be inotipable and harmless; these
are the homes for the blind, the aged, the orphaaradl the indigent. Second,
there are places established to care for persangli to be at once incapable
of looking after themselves and a threat to theroamity, albeit an unintended
one: Tuberculosis sanitoriums, mental hospitalsy &prosoriums. Third,
another type of total institution is organized totpct the community against
what are thought to be intentional dangers todatgtthe welfare of the persons
thus sequestered is not the immediate issue. Exanajpe: Jails, penitentiaries,
Prisoners of War (POW) camps, and concentratiorpsafourth, institutions
purportedly established the better to pursue s@denical task and justifying
themselves only on these instrumental grounds: Avaryacks, ships, boarding
schools, work camps, colonial compounds, large massfrom the point of

view of those who live in the servants' quartens] so forth.

Finally, there are those establishments designeetaesats from the world or as
training stations for the religious: Abbeys, moeasts, convents, and other
cloisters. Among these, the third type of totatitnsion is organised to protect
the community against what are thought to be indeat dangers to it; here the
welfare of the persons thus sequestered is nointheediate issue. Examples
are: Jails, penitentiaries, Prisoners of war caraps, concentration camps.

This is based on a model called ttheprivation mode(1950s — 1960s) that
merged in the criminological literature to explatontrol problems. The

deprivation model focused on the characteristicprisions as total institutions
and places of deprivation and scartityleading to coping mechanisms by

% Goffman, Erving. "On the characteristics of tdtetitutions.”Symposium on preventive and
social psychiatry1961.
®1 Sykes, Gresham Mhe society of captives: A study of a maximum sgqonison Princeton

University Press, 1958.
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prisoners that lie on a continuum between ‘indieiiitic®® and the
‘collectivistic’ approache&® The deprivations of prison life increase the ik
individual opposition or retreatism, self-harm asuicide, but also raise the
potential for inmate solidarity and the developmehian inmate subculture,

riots and — coupled to long-term detention — initihalism.®*

This concept of ‘total institution’ by Goffman ia sync with the narration by
prisoners on death row about their lives in prisdimis further aids to
conceptualise how prisoners on death row narratat vid termed as the
‘process of death penalty’. Goffman elaborates abeing arrested, searched,
prison life and routine; management and supervidprprison staff. A total
institution may be defined as a place of residemce work where a large
number of like-situated individuals, cut off frorhet wider society for an
appreciable period of time, together lead an eedop$ormally administered
round of life. Goffman says that the handling ofnpdhuman needs by the
bureaucratic organization of whole blocks of pecpMhether or not this is a
necessary or effective means of social organizatiotine circumstances — is
the key fact of total institutions. His idea wasttlalmost the entire life of the
residents of such institutions — those internethenasylum, prisoners, sailors,
monks, nuns or pupils in boarding schools — isdiirethe institution. For long
periods of time the institution ordains almost gvespect of their life,
washing, praying, eating, outdoor exercise ande‘ftene’. Activities are
organized by a higher authority according to a piduat represents the official

aims of the institutioR®

Goffman says that one of the central features @&l tinstitutions is a
breakdown of barriers ordinarily separating theida®cial arrangement in

modem society where one tends to sleep, play amk wdifferent places, in

62 Mathiesen, ThomasThe defences of the weak: a sociological study dficawegian
correctional institution No. 15. Tavistock Publications, 1965. cited Lieg] Alison, and
Shadd Marunarhe effects of imprisonmeillan Pub, 2006.

%3 Sykes, Gresham Mhe society of captives: A study of a maximum sgqonison Princeton

University Press, 1958.

% Liebling, Alison, and Shadd Marurighe effects of imprisonmeiwillan Pub, 2006.
% Goffman, Erving. "On the characteristics of tdtetitutions.”Symposium on preventive and
social psychiatry1961.
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each case with a different set of co-participamtsier a different authority, and
without an overall rational plan. First, all asgeof life are conducted in the
same place and under the same single authorityon8e®ach phase of the
member's daily activity will be carried out in timemediate company of a large
batch of others, all of whom are treated alike gegfliired to do the same thing
together. Third, all phases of the day's activiiestightly scheduled, with one
activity leading at a prearranged time into the tneke whole circle of
activities being imposed from above through a systef explicit formal
rulings and a body of officials. Finally, the comt® of the various enforced
activities are brought together as parts of a singVerall rational plan
purportedly designed to fulfil the official aims tife institutior®®

Sociological literature has represented the powfetotal institutions — in
general and prison — in particular, as cruel ananha.®” With reference to
this, one of the research questions was to unaerdtee process leading to
death penalty. While narrating this part, prisoneasne up with their own
accounts on arrest, judicial custody, being ondigeth row and so and so forth.
Goffman explains that total institutions 'are fatefor inmate's civilian life'.
This encompasses the way the person is arresteetion lock-ups and
further transferred to judicial custody and finallpn the death row.
Furthermore, he explains how the arrival periotlnes several processes that
mortify the self. The most general form of this g@ss involves role
dispossession, where the individual ‘finds certaies are lost to him by virtue
of the barrier that separates him from the outsiddd’. °® More specifically,
the admission procedures are also identified agifying. The procedures at
reception ‘can be characterised as a leaving off &aking on, with the
midpoint marked by physical nakedness. Leaving affcourse entails a

dispossession of property, important because pgrgorest self-feelings in

% Goffman, Erving. "On the characteristics of tdtetitutions.”Symposium on preventive and
social psychiatry1961.

%7 Sykes, Gresham Mhe society of captives: A study of a maximum sgqonison Princeton
University Press, 1958.

% Goffman, Erving. "On the characteristics of tdtetitutions.”Symposium on preventive and
social psychiatry1961.
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their possession§® The individual suffers ‘personal defacement’ as ife
‘stripped of his usual appearance and of the eqaipptrand services by which
s/he maintains it” The individual entering a total institution aladffers from
a loss of safety’* Further he observes that within a total instituttbe 'days
activities are tightly scheduled’, and manageddiynal rulings and a body of
official, under a plan to ‘fulfil the official aimsf the institution’? This is

highly depicted in the way the lives of death rawgpners are scheduled.

One of the other phenomenon that one observesdnptison, as a total
institution is personifying all aspects of a prisda life which requires
participation in numerous front stage activitiehie$e include arrival, daily
parades in the units, requirements for work, famihsits, medical
appointments, and meeting with all persons in aitthcan official visitor or
the medical officer. Thus on family visits, prisos@eed to be present as clean
and tidy, respectful of family members and possgssa good family
relationship, as all these improve release prospeCtucially, front-stage
activities also include the interactions with othbesoners where it is important
to present an image of toughness, strength anein§bstaunch”® Because of
the high level of surveillance within the prisomack stage activities are strictly
limited and may not even been entirely entertaingthin the privacy of a
solitary cell. The essence of the total institutttas remained unchanged i.e.

control over the lives of its inmatés.The inmates remain completely

% Goffman, Erving. "On the characteristics of tdtetitutions.”Symposium on preventive and
social psychiatry1961.

0 Goffman, Erving. "On the characteristics of tdtatitutions."Symposium on preventive and
social psychiatry1961.

" Liebling, Alison, and Shadd Marurighe effects of imprisonmeillan Pub, 2006.

2 Erving, Goffman.Asylums: Essays on the social situation of mengiepts and other
inmates Penguin, 1961.

3 Brian Steels BA, “Declared Guilty, a Never-EndiStpry: An analysis of criminal justice
system on the self”, Murdoch University 2005

" Rostaing, Corinne. "Les relations entre surveitlaret détenuesFaugeron C., Chauvenet
A., Combessie Ph.(Eds.), Approches de la prisorB@axk Université, Bruxellg4996): 101-
125. cited in Liebling, Alison, and Shadd Maruiihe effects of imprisonmenwillan Pub,
2006.
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dependent and subordinate to the institdfiowhile the aim of the institution

is to protect society against its inmates, nobsidr their interests.

2.2.1.2 PRISONS AS'COMPLETE ' AND ‘AUSTERE’ INSTITUTIONS

Hacking suggests a middle ground between Foucaihk French philosopher
and Goffman - the American sociologist. He sayd thdoes not imply that
both of them stand in opposition rather he says tthey are complementary.
One needs to stand between the two men in ord&k® advantage of both.
There is a clear sense in which Foucault’'s reseassh‘top-down’, directed at
entire ‘systems of thought’ — to refer to the tité the chair he chose for
himself at the College de France. Goffman’s redeamas ‘bottom-up’ —
always concerned with individuals in specific loocas entering into or
declining social relations with other peopfé.No chapter about prison as a
disciplinary mechanism would be complete withoutetion on Foucault’s
work. This section discusses Foucault’'s Wdskhere prisons are referred to as
‘complete and austere institutions’. Foucault geddaltard’® who first refers
to prison as a ‘complete and austere institutidareover, the prison has
neither an exterior nor gap; it cannot be interedptexcept when its task is
totally completed; its action on the individual ruse uninterrupted: an
unceasing discipline. Lastly; it gives almost tqtalwer over the prisoners; it
has its internal mechanisms of repression and pmast: a despotic
discipline® This is very similar to how Goffman has describtatal
institutions. Thus again confirming that their wake complimentary to each
other. The overall aim of prison was to make thesqor a place for the
constitution of a body of knowledge that would regel the exercise of

> Chauvenet, Antoinette. "L’échange et la prisdfaligeron, Chauvenet, Combesgl®96):
49.cited in Liebling, Alison, and Shadd Marunghe effects of imprisonmentVillan Pub,
2006.

% Goffman, Erving. "On the characteristics of tdtatitutions."Symposium on preventive and
social psychiatry1961.

" Hacking, lan. "Between Michel Foucault and ErviGgffman: between discourse in the
abstract and face-to-face interactioBconomy and SocieB8, no. 3 (2004): 277-302.

8 Foucault, Michel. "Discipline and punish: the bixf the prison (tr. A. Sheridan)l'ondon:
Allen Lane Penguifl977).

9 Baltard, L.,Architechtonographie des prisonk329. cited in Foucault, Michel. "Discipline
and punish: the birth of the prison (tr. A. Shenidalondon: Allen Lane Penguif1977).

8 Foucault, Michel. "Discipline and punish: the bidf the prison (tr. A. Sheridan)l'bndon:

Allen Lane Penguifl1977).
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penitentiary practice. Taking this as a point gbalture, | begin with Foucault
who describes prisons as an exhaustive discipliapparatus which assumes
responsibility for all aspects of the individuaheir physical training, and
aptitude to work, everyday conduct, moral attitiated state of mind thus

leading to the principles of prisons.

2.2.1.3 PRINCIPLES OF PRISON

Foucault says that the ‘self-evident’ charactethef prison, which one finds so
difficult to abandon, is based first of all on thienple form of ‘deprivation of
liberty’. Its loss has therefore the same value dby unlike the fine, it is
egalitarian punishment. The prison is the cleasstplest, and most equitable
of penalties. Moreover, it makes it possible tomiip the penalty exactly
according to the variable of time. There is a whge: of imprisonment that
constitutes, in industrial societies, its econofe@f-evidence’ — and enables it
to appear as reparation. By levying on the timehef prisoner, the prison
seems to express in concrete terms the idea tleabffiender has injured,
beyond the victim, society as a whole. There isneatic-moral self-evidence
of a penalty that metes out punishment in days,thsoand years and draws up
guantitative equivalences between offences and tidnea Hence the
expression, so frequently heard, so consistent whtd functioning of
punishments, though contrary to the strict thedrpenal law that one is in
prison in order to ‘pay one’s debt’. The prisonnatural’, just as the use of

time to measure exchanges is ‘natural in our sgctét

But the self-evidence of the prison is also basedite role, supposed or
demanded, as an apparatus for transforming indigdurhe prison is like a
rather disciplined barrack, a strict school, a dawvkrkshop, but not
qualitatively different. The double foundation ogibg juridico-economic on
the one hand, technico-disciplinary on the othekesathe prison seem the
most immediate and civilized form of all penaltiesnd it is this double

functioning that immediately gives it its solidit@ne thing is clear: the prison

8 Foucault, Michel. "Discipline and punish: the bidf the prison (tr. A. Sheridan)l'bndon:
Allen Lane Penguif1977).
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was not at first a deprivation of liberty to whieh technical function of
correction was later added; it was from the outséirm of ‘legal detention’
entrusted with an additional corrective task, oresterprise for reforming
individuals that the deprivation of liberty allowed function in the legal
system. In short, penal imprisonment, from the feigig of the nineteenth
century, covered both the deprivation of liberty darthe technical
transformation of individual® Further Foucauif talks about the three
principles of prison. He begins first with the miple of isolation, second - that
work alternates meals and finally about it beingduas an instrument for the
modulation of penalty. The first principle of prsaos the isolation of the
convict from the external world, from everythingatrmotivated the offence,
from the complicities that facilitated it and fihathe isolation of the prisoners
from one another. He says that the penalty musoniyt be individual, but it
must also be individualising — in two ways. Fitsie prison must be designed
in such a way as to efface of itself the harmfulsamuences to which it gives
rise in gathering together very different convigisthe same place: to stifle
plots and revolts, to prevent the formation of fataomplicities that may give
rise to blackmail (when the convicts are once agditiberty), to form an
obstacle to the immorality of so many ‘mysteriogsaxiations’.

In short, the prison should form from the malefagtinat it gathers together a
homogeneous and interdependent population. In w@iesoisolation the
rehabilitation of the criminal is expected not e tapplication of a common
law, but by the relation of the individual to higvm conscience and to what
may enlighten him from within. It is not, therefpian external respect for the
law or fear of punishment alone that will act ugba convict but the workings
of the conscience itself. A whole series of comdlistemmed in terms of
isolating prisoners which were religious (must cension be the principle
element of correction?), medical reasons (doed istdation drive convicts
insane?), economic (which method costs less?),itacttiral (which form
guarantees the best surveillance?). But at thé bé#re debate, and making it

82 Foucault, Michel. "Discipline and Punish, tranalan Sheridan. New York: Panthe0
(1977).
8 Foucault, Michel. "Discipline and Punish, tranalan Sheridan. New York: Panthe@0
(1977).
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possible, was this primary objective of carceralticec coercive
individualisation, by the termination of any retatithat is not supervised by
authority or arranged according to hierarchy.

The second principle of prison is work alternatwith meals accompanies the
convict to evening prayers; then a new sleep gharghim an agreeable rest
that is not disturbed by the phantoms of an uneggdlimagination. Thus the
six weekdays pass by. They are followed by a dayotgel exclusively to
prayer, instruction and salutary meditations. Tthes weeks, the months, the
years follow one another; thus the prisoner whoemiering the establishment,
was an inconstant wo/man, or one who was singleladnonly in her/his
irregularity, seeking to destroy her/his existemhgethe variety of his vices,
gradually becomes by dint of a habit that is &t fpurely external, but is soon
transformed into a second nature, so familiar withtk and the pleasures that
derive from it, that the provided wise instructioas opened up her/his soul to
repentance, s/he may be exposed with more confdentemptations, when
s/he finally recovers her/his liberty. Work is cefd, with isolation, as an agent
of carceral transformation. The use of penal lalBmoording to Foucault was
neither for profit nor even the formation of a ugedkill; but the constitution of
a power relation, an empty economic form, a schemadividual submission

and of adjustment to a production apparatus.

The third principle of the prison is that it goesybnd the mere privation of
liberty in a more important way. It becomes inciegly an instrument for the
modulation of the penalty; an apparatus which, ughothe execution of the
sentence with which it is entrusted, seems to llageight, in part at least, to
assume its principles. Of course, the prison uistih was not given this ‘right’

in the nineteenth century or even in the twentietept in a fragmentary form
(through the oblique way of release on license,iselaase, the organisation
of reformatories). He says that it was claimed vearly on by those

responsible for prison administration, as the veondition of the good

functioning of a prison, and of its efficiency imettask of reformation that the
law itself had given it. The same goes for the tlanaof punishment; it makes

it possible to quantify the penalties exactly, t@dypate them according to
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circumstances and to give to legal punishment tbeerar less explicit form of
wages; but it also runs the risk of having no odive value, if it is fixed once
and for all in the sentence.

2.2.1.4MAXIMUM SECURITY PRISON

It is worth discussing maximum security prison hegit can be compared to
death penalty yards in India. In India, though Hgsnalty yards are not called
as ‘maximum security prisons’ or ‘super maximum todg’ (colloquially
known assupermaxn the United States); death penalty yard are akemed
as ‘high security yards’ and very many times patalcan be drawn between
the both. Sykes describes that in the prison théoab symbols of social status
are largely stripped away and one finds new hiérascwith new symbols
coming into play. But what he claims to be the mogtortant is the fact that
the maximum security prison represents a socidesys which an attempt is
made to create and maintain total or almost tataelas control.84 Inmates in
supermax facilities are usually held in single celtk-down, commonly
referred to as solitary confinement. Congregateviies with other prisoners
are prohibited; other prisoners cannot even be $e®n an inmate’s cell;
communication with other prisoners is prohibitedddficult (consisting, for
example, of shouting from cell to cell); visitingqcatelephone privileges are
limited. 85 Kings spells out some essential elesieftsupermax prisons. In a
supermax custody accommodation is physically sépaoa at least separable,
from other units or facilities, in which a contedl environment emphasizing
safety and security, via separation from staff atiebr prisoners and restricted
movement, is provided for. He says that it is dtsoprisoners who have been
identified through an administrative rather thandiaciplinary process as
needing such control on grounds of their violent sariously disruptive

behaviour in other high security facilitié.

8 Sykes, Gresham Mhe society of captives: A study of a maximum sgqonison Princeton
University Press, 1958.

8 A Human Rights Watch Repoftold Storage: Super-Maximum Security Confinement in
Indiana, (New York: Human Rights Watch, October 1997) 28-1

8 King, Roy D. "The Rise and Rise of Supermax An Aican Solution in Search of a
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2.2.2.PRISONERS AS A SOCIAL CATEGORY

If one wishes to understand prisons, one also dasntlerstand something
about those for whom they exist i.e. the prison@ilsere is a tendency to
consider prisoners as a homogeneous group, definetrily by the fact of

their imprisonment. The reality is that they forontg disparate groupings. The
criminal justice profile of individual prisoners @&so a wide one. A significant
proportion is on remand awaiting trial on a bropeéctrum of charges. This
means that in the eyes of the law they remain ienb@and should not be
treated as offenders. Of those who have been dedyisome will have

committed very serious crimes, such as murder, @peiolence against

another person, but this is by no means the whotg.¥

2.2.2.1.9CIALLY EXCLUDED AND MARGINALISED

The social and economic groupings in society ateemenly represented in the
prison populations. In most countries one can discavhich the marginalised
groups of society are by analyzing the prison pafpom. Invariably a
disproportionate number of prisoners come from mip@roups. In Australia
they are Aboriginals; in New Zealand, Maori; in @ah Europe, Romas or
otherwise known as Gypsiés.

Theoretically, this focus grew alongside the depeient of theories pertaining
to theorists documenting the changing socio-ecooppulitical and historical

conditions that have led to mass incarceration.cdmeern about large number
of prisoners behind bars centres on the necessityove the analysis beyond
death row prisoners to the state that incarcertitese marginalised and
socially excluded groups. In doing so, it highlghhe dark underbelly of
prison regime which imprisons the socially margsed. Wacquant compares
ghettos and prisons as they both belong to the sdass of organizations,
namely, institutions of forced confinemerthe ghetto is a manner of ‘social

prison’ while the prison functions as a ‘judicidigto’. He says that both are

87 Coyle, AndrewUnderstanding prison€Open University Press, 2005.
8 Coyle, AndrewUnderstanding prison®Open University Press, 2005.
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entrusted with enclosing a stigmatized populationas to neutralize the
material and/or symbolic threat that it poses lf@r broader society from which
it has been extruded. And, for that reason, ghatih prison tend to evolve
relational patterns and cultural forms that dispkgiking similarities and
intriguing parallels deserving of systematic study diverse national and

historical settings.

He further notes that the structural and functidmahologies with the prison
conceptualized asjadicial ghetto a jail or penitentiary is in effect a reserved
spacewhich serves to forcibly confine a legally denigdpopulation and
wherein this latter evolves its distinctivastitutions culture, and sullied
identity. It is thus formed of fundamental consitts of stigma, coercion,
physical enclosure and organizational paralleliswh iasulation that make up a
ghetto, and for similar purposes. Much as the ghetiotects the city's
residents from the pollution of intercourse witle tainted but necessary bodies
of an outcast group in the manner of an ‘urban oandthe prison cleanses
the social body from the temporary blemish of thok#gs members who have
committed crimes, that is, following Durkheim, iadiuals who have violated
the socio-moral integrity of the collectivity byfimging on ‘definite and
strong states of the collective conscierfé&Wacquant also quotes Kennedy
saying that along with the return of Lombroso-siyigthologies about criminal
atavism and the wide diffusion of bestial metaphiorghe journalistic and
political field (where mentions of ‘superpredatorsgiolf-packs’, ‘animals’ and
the like are commonplace), the massive over-incatiom of blacks has
supplied a powerful common-sense warrant for ‘usiotpur as a proxy for

dangerousness§’.

8 Wacquant, Loic. "The newpeculiar institution: Ohetprison as surrogate ghetto."
Theoretical criminology, no. 3 (2000): 377-389.

% Kennedy, Randall. "Race, law, and suspicion: Usialpr as a proxy for dangerousness."
Race, crime and the law (1997): 136-67 cited in §viant, Loic. "The newpeculiar institution':

On the prison as surrogate ghetfbhieoretical criminology, no. 3 (2000): 377-389.
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2.2.2.2.[EATH SENTENCE PRISONERS

Frederic John Mouat was the Inspector-General ©oRs, Lower Bengal in

the 1860s. After his retirement he wrote aboutgoridiscipline and statistics in
Lower Bengal using prison statistics of five ye@r865-1869). He reports that
sentences of death in the five years were carnigdno211 instances: of those
executed 20 were women. He writes that he startellecting exact

information in 1869 for the first time on this sabj, and it exhibited a strange
picture of a strange state of society. In this y&& men and 4 women were
hanged, all for murder. 35 of the cases were refodf these 19 were Hindus,
I5 Mahommedars, and one a Sonthal Six murdered children to steal their
ornaments; four murdered their wives, one in angeised by omission in the
performance of some domestic duty, and three usdspicion of infidelity;

two murdered their brothers in fits of jealousy account of women; one
poisoned another for no discoverable reason; onedened the supposed
paramour of his wife; one killed his aunt in a disgpabout family property;

one killed his mother-in-law for interfering withrh in an assault on his wife-
cause jealousy; one murdered his cousin with tkention of possessing his
wife; one killed another because he prevented bmangitting a theft. The

remainder were not accounted Yor

The situation or reasons for the crime has not gbdmmuch in 2012. Prisons
Statistics in India94 have demonstrated that a wagority of prisoners behind
the bars are the socially marginalised populatioith wwo education, no
occupation and from utterly poor backgrounds. Taksyp represent the social
inequalities in terms of belonging to the lowerteam the dominant caste
system of India. According to the Prison Statis€d 1, a total of 1,28,592

convicts were reported under various terms of seete in the country at the

Note: Muslims

%2Note Large tribal community in Eastern India

% Mouat, Frederic John. "On prison statistics argtigiine in lower Bengal.Journal of the
Statistical Society of Londd?b, no. 2 (1862): 175-218.

% National Crime Records Bureau. Prison Statistica 2011 available http://ncrb.nic.in/PSI-
2011/Full/PSI-2011.pdf at accessed on 2nd Febr2@ty
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end of 2011%° 477 of these were awarded death penalty accoufding.4%
of the total convicts. Uttar Pradesh (174 prisonéss reported the highest
number of such convicts, accounting for 36.5% @& tonvicts being given
capital punishment in the country followed by Kaeka (61 prisoners),
Maharashtra (50 prisoners), Bihar (37 prisonerglhD)(24 prisoners), Gujarat
(20 prisoners), Madhya Pradesh, Tamil Nadu and \Besgal (13) and Kerala
(10 prisoners). 117 prisoners were awarded deathlfyeduring 2011 in the
country. 47 prisoners were awarded such punishmeditar Pradesh followed
by Gujarat (14 prisoners), Jammu & Kashmir (9 prexs), Punjab (8
prisoners) and Delhi (8 prisoners). The death seeteof 42 convicts was
commuted to life imprisonment during the year 200Ut of 42 convicts
whose death sentence was commuted to life imprisai3 were reported
from West Bengal followed by Bihar, Jharkhand, éwots in Rajasthan and
Uttar Pradesh. No convict was executed during tear Y2017° There is
however no bifurcation of the number of women omnpeisoners on death
row hence generally one assumes that all prisooergsleath row are men
whereas there are a small percentage of womenath dew. Caroll says that
the death penalty is a system of raw power. Fatipal outsiders like women
and minorities, it carries with it a ripple effeabat expands through their whole
experience. They walk a boundary that they havpaweer to draw, or even to
know when it will be drawn. Despite their sparseniver, women on death row
are powerful prisoners of the state and social egtiens of womanhood, and
their very existence defines us ¥l

% National Crime Records Bureau. Prison Statistica 2011 available http:/ncrb.nic.in/PSI-
2011/Full/PSI-2011.pdf at accessed on 2nd Febr2@i@

% National Crime Records Bureau. Prison Statisticka 2011 available http://ncrb.nic.in/PSI-
2011/Full/PSI-2011.pdf at accessed on 2nd Febr2@i@

% carroll, Jenny E. "Images of Women and Capitalt&eeing among Female Offenders:
Exploring the Outer Limits of the Eight AmendmentaArticulated Theories of Justicelex.

L. Rev.75 (1996): 1413.
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2.2.3.S0CIOLOGY OF PUNISHMENT

Moving further from prisons and prisoners, Garlamites extensively about
the sociology of punishment. He writes it is a knofact through the work of
Foucault and Marx that punishment is a raw exercbkgower. Garland
additionally argues that punishment is not onlyeaarcise of power, but also
an expression of moral community and collectivesgslities, in which penal
sanctions are authorised responses to shared valdissdually violated®
Further Garland also talks about punishment ascalsmstitution. In sync
with the above, he comes up with a perspective p@ishment should be
understood as a set of cultural practices whictpstp a complex pattern of
regulatory, expressive and significatory effectsgd any analytical approach
should look for the pattern of cultural expressasnwell as the logic of social
control. *® Secondly, he argues that punishment is symboficaltieep event
which has a profound cultural resonance. He sagfsitimot only involves the
state but also the wider community in matters tifndte and common concern

which in turn evokes powerful sentiments and rigmisolism*®

Long before Garland, Beccaria in 1764 influencedViojtaire, Rousseau and
Montesquieu argued that punishment should nevea Ipeivate matter; nor
should it be arbitrarily violent; rather it shoudeé public, swift, and as lenient
as possibleHe revealed then a contradiction of what was thafistinctive

feature of imprisonment — the fact that it was galie imposed prior to the
defendant’s guilt or innocence being decid®d.Garland’s notions of
punishment highlight that punishment is state-sanetl and institutionalised
and at that it carries far reaching personal camseces. Findlay et al,
suggested that the moment of arrest presents rigteofpportunity 'to impose

1102

punishment without trial and includes summary justice measures,
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infringement notices and cautions. The immediaspaase for ‘resisting arrest’
can include being held, pushed, and thrown to tleurgl prior to being
handcuffed. It may also include being sprayed enfite and body with 'mace’

or being hit with a baton.

The punishments that occur at this stage alsodecthe humiliation of being
searched and arrested in a public place or, coalela a family home where
it is threatening not only to the subject but asachildren and other family
members. There is also the matter of being takesyaw a '‘paddy wagon' in
front of friends, family or associates. The coudgess itself offers a degree of
punishment especially to first time offenders tlgiostigmatic shame. In court
the individual is named, the nature of their crist&ed publicly and they stand
before the court accused and, in many instancasgyrto be sentenced. The
court provides a level of anxiety and apprehensmothe accused person and
their family and, by inference, attendance at c@ives an impression of a
'blemished character." In the court, at the poinsentence, punishment can
take the form of a custodial or non-custodial secgeor a fine, community
supervision order or a mix of these. A custodialteece may be suspended for
a set period of time in which the convicted persorequired to obey the law

and comply with court and community correctionsepsd-%>

2.2.3.1.HSTORY OF PUNISHMENT

In the fertile period of criminological inquiry i to World War Il, Rusche &

Kirchheimer made a fundamental breakthrough. Thetged that trends and
means of punishing offenders could be analysedoergently of the causes of
crime or the identity of offenders. While the awfpwlogists had begun to
indicate the rich variety of ways people might nggauman conflict, Rusche
& Kirchheimer suggested that the ways offendersevpemished (a subclass of
the ways we manage conflict) varied not in respaossins but rather as a

function of our various means of establishing araintaining different forms

103 steels, Brian. "Declared guilty, a never-endingryst an analysis of the impact of the
criminal justice system upon the self." PhD disturdoch University, 2005.
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of political and economic organization. They alsiaim the history of

punishment is simply a history of class relatioesateen the bourgeoisie and
proletariat:®® As industrial labourers became necessary, worldshbscame a
dominant form of punishment for offenders. Whenusitial development

lagged behind expansion of the available work fote®rk" in prison became
non-productive punishment, aimed at what Foult&ulhas since called
discipline. Thus, independently of the study of ttmuses and cures of

criminality, one might study trends and shiftstie history of punishmerit®

Garland describes punishment as a ‘complex setteflinked processes and
institutions rather than a uniform object or evEfit'Contrary to this, Emile
Durkheim identified punishment as the key to depiglg moral standards and
argues that locking up offenders condemns the offamd reinforces society’s
values and he also considers punishment as fundaiminsociety which
encapsulates and reinforces its values. Socialasdly is deemed essential for
harmony to occur; society can only function if & sé shared values and
beliefs are in existenc® Michael Ignatieff disputes that prison is merely a
response to crime but originated to challenge theak crisis during the
eighteenth centur}’® He outlines how prison presented a vision of adrand
functioned to establish a morality of law and ordstuch like Ignatieff,
Foucault considers prison as a form of social aolitigal control for wider

society and not just an institution which contralene and criminal behaviour.
110

194 Rusche, Georg, Otto Kirchheimer, and Dario MeloBsinishment and social structure
Transaction Pub, 2003.

195 Foucault, Michel. "Discipline and punish: the bidf the prison (tr. A. Sheridan)L'bndon:
Allen Lane Penguiif1977). cited in Pepinsky, Harold E. "A SocialJafstice."Annual Review
of Sociology(1986): 93-108.

1% pepinsky, Harold E. "A Social of Justicé\hinual Review of Sociolog$986): 93-108.

197 Garland, DavidPunishment and modern society: A study in sociabmjy University of
Chicago Press, 1993.

1% Garland, DavidPunishment and modern society: A study in sociabmp University of
Chicago Press, 1993.

199 |gnatieff, Michael.A just measure of pain: The penitentiary in theustdal revolution.
London: Macmillan, 1978.

10 Foucault, Michel. "Discipline and punish: the hidf the prison (tr. A. Sheridan)L'ondon:
Allen Lane Penguif1977).
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In contrast to the idea that punishment is a counsciattempt by society to
control crime, many of these theorists agree thaitet are subtle yet profound
factors in society that shape punishment, and tiede are not necessarily
related to the level of crime. These theoristsedifh their understanding of
factors which influence punishment. Punishmentnuenced by cultural,

economic, political, ideological, or psychic facatepending on the theorist
under consideration. But the common thread runtimgugh each of these
theorists’ work is that punishment cannot be urtdes merely as a rational
response to crime. The official goals of punishmetéterrence, retribution,

rehabilitation, or public protection—do not explawhy societies punish or
why punishments take the forms they'db.

The idea of punishment as the purpose of imprisoinseplain enough — the
person who has committed a wrong or hurt must suffgeturn. The state,
through its agent, the prison is entitled if notradly obligated to hurt the
individual who has broken the criminal law, sincerane is by definition a
wrong committed against the state. Imprisonmenulshbe punishment, not
only be depriving the individual of one’s libertyut also by imposing painful
conditions under which one must live within the l&at? Imprisonment or
incarceration is a legal punishment that may beosefd by the state for the
commission of a crime or disobeying its rule. Thgeotive of imprisonment
varies in different countries and may be: a) puaitand for incapacitation, b)
deterrence, and c) rehabilitative and reformatf/eFoucault also adds that
although the principle of the penalty was certaialylegal decision, its
administration, its quality and its rigours mustldog to an autonomous

mechanism that produces thef.

11 Colvin, Mark. Penitentiaries, Reformatories, and Chain Gangs:i@o€heory and the
History of Punishment in Nineteenth-Century Amerdew York: St. Martin's Press, 1997.
12 Sykes, Gresham MThe society of captives: A study of a maximum g#gcprison
Princeton University Press, 1958.

13 Scott CL, Gerbasi JB 2005. Handbook of Correclidviantal Health. Washington, DC.

American Psychiatric Publishing. Cited in Lyonswli® The history of punishmenfmber
Books, 2003.

14 Eoucault, Michel. "Discipline and punish: the hidf the prison (tr. A. Sheridan)L'ondon:
Allen Lane Penguif1977).
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2.2.3.2.MPRISONMENT AS PUNISHMENT

Criminal process beginning with arrest, passingough conviction and
incarceration and evading in release and readjugtwi¢h society may involve
a number of pains, loses and consequent depriva@oe of the methods
generally used to prevent the offenders from repgathe crime is
incapacitation by imprisonment in a prison. Thespni tends to deprive the
offenders of liberty for years. Duff and Garlandjgest that 'the emergence of
imprisonment as the characteristic penal sanctiomodern society can be
explained by the prison's role in a wider netwofkdisciplinary institutions
and practices designed to govern individuals foradety of purposes®™
Similarly Mathiesen suggests that the reliancermprisonment as a sanction
stems, in part, from the hidden social functionshef prison. These include its
expurgatory, symbolic, diversionary and politicahétions™*® Its expurgatory
function lies in the capacity of prison to removgproductive and disruptive
people from the community while its symbolic fumctilies in its capacity to
stigmatise criminality, defining tend distancingniates from the rest of the
community. In a diversionary sense, the prison &eefocus on crime and the
ordinary criminal whilst diverting the gaze awagrfr the harm being done by
more powerful members of society. And, in a pditisense, imprisonment
provides a level of reassurance to the commundy sbmething is being done
about crime, notwithstanding 'the very limited pegocal efficacy of
imprisonment!” In essence the 'success' of prisons lies in thigiity to
ensure that its subjects will return to its wallsus ensuring its continued

existencel!®

In Garland's view, our culture now stresses 'cdnttosure, confinement, and

condemnation' since the ‘continued enjoyment of ketdrased personal

15 Duff, R. Antony, and David Garland, eda.reader on punishmenOxford University
Press, 1995.

116 Mathiesen, Thomas. "General prevention as commatioiz” A reader on punishment
(1994): 218-37. Cited in Duff, R. Antony, and Dav@&hrland, edsA reader on punishment
Oxford University Press, 1995.

17 puff, R. Antony, and David Garland, edA. reader on punishmenOxford University
Press, 1995.

18 Garland, DavidPunishment and modern society: A study in sociabmp University of
Chicago Press, 1993.
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freedoms has come to depend upon the close caritentcluded groups who
cannot be trusted to enjoy these freeddiisThis is in sync with Wacquant’s
elucidation that the prisons are kindred institagioof forced confinement
entrusted with enclosing a stigmatized categorgssto neutralize the material
and/or symbolic threat it poses for the surroundingiety. He further states
that a jail or penitentiary is in effect a resenggce which serves to forcibly
confine a legally denigrated population and wher#iis latter evolves its
distinctive institutions, culture, and sullied idiéyn It is thus formed of
fundamental constituent stigma, coercion, physicahclosure and
organizational parallelism and insulation that magea ghetto, and for similar
purposes. Finally, he says that the prison andtghate both authority
structures saddled with inherently dubious or peotdtic legitimacy whose

maintenance is ensured by intermittent recoursternal force?°

In addition to this, | would like to add from Syke$io in his sociological study
of a maximum security prison in Trenton, Unitedt&saidentified five main

‘pains of imprisonment’. They were the loss of fiye(confinement, removal
from family and friends, rejection by the communigynd loss of citizenship; a
civil death, resulting in lost emotional relationshloneliness and boredom);
the deprivation of goods and services (choice, #menand material

possessions); the frustration of sexual desires@pers were figuratively
castrated by involuntary celibacy); the deprivatioh autonomy (regime

routine, work, activities, trivial and apparentlyeaningless restrictions — for
example, the delivery of letters, lack of explaoasi for decisions); and the
deprivation of security (enforced association witther unpredictable

prisoners, causing fear and anxiety; prisonerstbdight for the safety of their

person and possessions).

19 Garland, DavidThe culture of control: Crime and social order inntemporary society
Vol. 77. OUP Oxford, 2001.

120 Wacquant, Loic. "The new peculiar institution': Gme prison as surrogate ghetto."
Theoretical criminology, no. 3 (2000): 377-389.

121 gykes, Gresham MThe society of captives: A study of a maximum ggcprison
Princeton University Press, 1958.
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Imprisonment is just one form of punishment. Othiensns of punishment
include torture, capital punishment and solitarpfoeement which have been
discussed in brief in the following sections.

2.2.3.3. CAPITAL PUNISHMENT OR DEATH PENALTY

Historically, one of the most strikingly obduraterrhs of social control has
been capital punishment—taking the life of the aecuoffender. Its ancient
heritage can be traced back through England, Greeckancient Babylon to
the Code of Hammurabi, which listed 25 differenpita crimes. These crimes
included disobedience to parents, adultery, blasgheviolations of the
Sabbath, incest, and witchcratf? Demands that governments should ‘crack
down' on offenders are reproduced in the ‘toughcomes' discourse and
translated into harsher penalties, comprehensivk @mitive community
reporting, and stringent release plans. In an examon of international
responses to crime, and the move from more tottdssance of violent crime,
Pratt comments that, 'in a short time, then, we enfbgm risk-free societies
where dangerousness was in retreat to those wlnereritks posed by
dangerous offenders are once again central pesatss'® This has led to
what Garland claims as a kind of retaliatory lawkmg, acting out the
punitive urges and controlling anxieties of expnesgustice. Its chief aims are
to assuage popular outrage, reassure the publicremtore the credibility of

the system, all of which are political rather thpEmological concern$?

2.2.3.4TORTURE AS PUNISHMENT

Judicially-supervised torture to extract confessidrad been introduced or

reintroduced in most European countries in thetdéirth century as a

22| oeb, Robert H., and George F. Calrime and capital punishmerf. Watts, 1986.cited
in Wilcox, Norma, and Tracey Steele. "Just thedaét descriptive analysis of inmate attitudes
toward capital punishmentThe Prison Journa83, no. 4 (2003): 464-482.

123 pratt, JohnGoverning the dangerous: Dangerousness, law anélsobange Federation
Press, 1997.

124 Garland, DavidThe culture of control: Crime and social order inntemporary society

Vol. 77. OUP Oxford, 2001.
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consequence of the revival of the Roman Law andetteample of Catholic
Inquisition. In the sixteenth, seventeenth, anchteignth centuries, many of
Europe’s finest legal minds devoted themselvesotlifging and regularizing
the use of judicial torture in order to prevent sdmiof it by overly zealous or
sadistic judges. Great Britain had supposedly oeglajudicial torture with
juries in the sixteenth century, yet torture gblbk place there in the sixteenth

and the seventeenth centuries in cases of seditionwitchcraft?®

Brutal forms of punishment upon conviction werequitious in Europe and
Americas. Although the British Bill of Rights of 88 expressly prohibited
cruel punishment, judges still sentenced crimin@sthe whipping post,

ducking stool, stocks, pillory, branding and exemutby drawing and

guartering (dismemberment by horses) or, for wondeawving and quartering
and burning at the stake. What constituted “cruplinishment clearly

depended upon cultural expectations. Only in 1de@,the Parliament forbid
burning women at the stake. Previously, howevdradt dramatically increased
the number of capital offenses, which by estimatigded in the eighteenth
century, and in 1752 it acted to make punishmentrforder yet more horrible
in order to increase their deterrence. It ordered &ll murderers’ bodies be
given to surgeons for dissection — at this timevei@ as ignominious — and it
gave judges the discretionary authority to ordat #ny male murderers’ body
be hung in chains after execution. Despite growdmgcomfort about this

gibbeting of the corpses of murders, the practias not finally abolished until
18341%°

Punishment in the colonies not surprisingly follawke patterns established in
the imperial centré?’ India has been a colony of the British till her
independence in 1947. Even after independence 4i,J®nal laws from the
colonial times are still retained in India. The mdaws Indian Penal Code,
1860; Code of Criminal Procedure, 1973; The EvideAct 1872 and so on
and so forth; all derives its origin from the caldrera. Some of these laws are

125Hunt, Lynn Avery.nventing human rights: A histarZWW Norton & Company, 2007.
126 Hunt, Lynn Avery.nventing human rights: A histarWWW Norton & Company, 2007.
27 Hunt, Lynn Avery.nventing human rights: A historW?WW Norton & Company, 2007.
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even termed as ‘draconian or black laws’. Indigusded by its constitution,
one of the world’s largest constitutions which $pek the Fundamental Rights
of its citizens. In any of these acts or in the §uation of India, torture has

not been specifically defined or prohibited in pdaws.

The methods of torture used in detention are varidbey range from beatings
to the soles of the feet and all body parts, depion of food, water and sleep;
the application of electric shocks to sensitive Yo@arts; submersion under
water; the insertion of needles under the nailspsasion from the ceiling; the
rolling of heavy weights across the body; burnirithwigarette butts; insertion

of chillies, chilli powder and other painful matas into the rectum, and many
other forms of mutilation and pain-inducing treahtse Rape and other forms
of sexual abuse are common forms of torture. Regejports appear in the

Indian media of the stripping and parading of wonasna punishment for

crimes. Many individuals have died as a resultp@iries sustained during

torture, and, aside from the psychological trauhs is sometimes undergone
by victims or torture; many individuals suffer pement physical damage,
including renal failure, blindness, paralysis antpaired use of limbs as a
result of the treatment they have undergone inntiere'*®

2.2.3.5.9LITARY CONFINEMENT AS PUNISHMENT

There are several definitions to solitary confinatnéNowak says it is the
physical isolation of individuals who are confintedtheir cells for twenty-two
to twenty-four hours a day. In many jurisdictiongsspners are allowed out of
their cells for one hour of solitary exercise. Miesgful contact with other
people is typically reduced to a minimum. The redurcin stimuli is not only
guantitative but also qualitative. The availablensti and the occasional social
contacts are seldom freely chosen, are generalhotoaous, and are often not
empathetid?® Indian Supreme Court judgmehtSare not so different from the

128 Amnesty International USAlndia: torture, rape & deaths in custodyAmnesty
International USA, 1992.

129 Nowak, ManfredTorture and other cruel, inhuman or degrading treant or punishment:
note/ by the Secretary-General 28 July 2008, A/63/175, available at:
http://www.unhcr.org/refworld/docid/48db99e82.htmlaccessed 30 December 2012]
(Transmits interim report of the Special Rapportetithe Human Rights Council on torture
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above definition; however it still advocates thimghment in case of extreme
situations. It says that solitary confinement issolation of the prisoner from
other co-prisoners and complete segregation frooleo It is an extreme
measure and is to be rarely invoked in exceptiarzses, of unparalleled

brutality and atrocity.”

Nowak further adds that never more so than in rtegears, the world has seen
a marked increase in the use of strict and ofteiopged solitary confinement
across the world - in the context of the ‘war omrde; as disciplinary
punishment; with pre-trial detainees, the mentdllyand former death-row
prisoners; and, in the so-called ‘supermax’ prisGh$olitary confinement is
one of the oldest and most enduring prison prastiBarring the death penalty,
it is also the most extreme penalty which can lgda¢ imposed on prisoners.
Solitary confinement was first widely and systemealty used on both sides of
the Atlantic in the ‘separate’ and ‘silent’ penitianies of the 19th century,
with the aim of reforming convicts. It was believddht once left alone with
their conscience and the Bible, prisoners wouldagegn inner reflection, see
the error of their ways and be reformed into lawdig citizens. It soon
transpired, however, that rather than being refdrnmeany prisoners became
mentally ill, and there was little evidence thae thewly built, expensive
prisons were more successful than their predecgsaoreducing offences.
Such criticisms, combined with growing prison p@tigns and pressures for
additional prison spaces, led to the dismantlinghefisolation system in most
countries by the late 19th century. By then, howgeselitary confinement had
become a permanent feature of prison systems wadd; used mainly as a
form of short term punishment for prison offencést holding political
prisoners, for protective custody, and as a teclidor ‘softening-up’

and other cruel, inhuman or degrading treatmepuoishment, Manfred Nowak, submitted in
accordance with General Assembly resolution 62/148.

130 Munuswamy vs Unknowon 18 March, 1947 (1947) 1 MLJ 336ishore Singh Ravinder

Dev v. State of Rajasthafi|lR 1981 SC 625.

131 Nowak, Manfred preface in Shalev, Sharon. "A sebook on solitary confinement."

London School of Economics and Political Scienamdon, (2008).
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detainees, particularly those suspected of cringesnat the State, before and

between interrogation sessions.

In addition to these ‘traditional’ uses, towards #nd of the 20th century and
at the beginning of the 21st, the use of long telange scale solitary

confinement returned in the form of ‘supermax’ (ghimr super-maximum

security) and ‘special security’ prisons. These large, high tech prisons,
designed for long term and strict isolation of pnisrs classified as high risk
and/or difficult to control. This phenomenon is tgararly evident in the

United States, where the Federal Government ana sbinStates operate at
least one such prison, but similar units can nowo dbe found in other

countries. The use of prolonged solitary confineimiegs also increased in
recent years in the context of the ‘war on terrodt least at Guantanamo Bay
where detainees have been held in supermax-likbtits for years, for the

most part without any charge and without trial, amdecret detention centres
where isolation is used as an integral part ofrintgtion practices. Another
form of solitary confinement, favoured in a numbérEuropean countries, is
‘small group isolation” wherein prisoners who atassified as dangerous or
high risk are held in solitary confinement in smhigh security units, and

allowed limited association with one to five othems designated times,
typically during the one-hour long outdoor exercigeriod required under
international law. Paradoxically, although prisarerowding is a major issue
in many jurisdictions, the use of various formssolitary confinement has

increased in the last two decades.

132 shalev, Sharon. "A sourcebook on solitary confieetri London School of Economics and
Political Science, London, (2008).
133 Shalev, Sharon. "A sourcebook on solitary confieetri London School of Economics and
Political Science, London, (2008).
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2.2.4." EXPERIE-CEPTION": SYNTHESIS OF PHENOMENOLOGY AND SYMBOLIC

INTERACTIONISM

The main research goal is to explore if the digoitprisoners are upheld while
confronting the criminal justice system and whilevsving the death row. It
seemed incongruous to delineate the concept ofriexpe and perception to
one theory. Initially the study was called “Perceptof prisoners on death
row” however | realized that it was not only pertteps of prisoners but also
their experience. Owing to this reason, the shaohtheir life experience is
underpinned in the tradition of phenomenology atghme time the interviews
or my interaction has been viewed through the tdrsgymbolic interactionism.
In view of the fact that ‘experience’ and ‘percepti intersects; it seemed
imperative that | coin this wordexperie-ception which is simply a
combination of experience and perception. In tkestisn, | further expound
the concurrent nature of phenomenology and symhalieractionism and
while doing so, | further explain the concept experie-ception At the onset,

I must admit that although both phenomenology amdb®lic interactionism
have been written in depth by philosophers andrisiso | have discussed the
concepts which focus on prisoners on death row. ddieage of the word
‘experie-ceptionhas significant normative implications, but dey@hg those
lie beyond the scope of the present study. Figueg@ains the concept | have
tried to explicate.

Figure 2: ‘Experie-ception! Synthesis of phenomenology and symbolic

interactionism

Symbolic
Phenemenology Interactionism
(Perception and (Interaction
experiences of between
prisoners) prisoners and
me)
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2.2.4.1 . IHENOMENOLOGY

Beginning with the concept of phenomenologyaitkus says that
phenomenologists celebrate the fact that therenlkeasr been a satisfactory
answer to the question of what phenomenology isis Timust render
classification difficult.*** Moreover, in urging scientists to directly explore
individual phenomena and to free themselves froesygppositions unjustified
by prior examination, phenomenology takes a (lalgjalposition on
philosophical issues, rather than a position onorgtical question™
Phenomenology is an interpretive research methgglotbat is directed at
gaining an in-depth understanding of the nature am&hning of everyday
experience. Simply put, “phenomenology describes bae orients to lived
experience™*® Phenomenological studies begins with a questicsutathe
meaning of participants’ experiences of a phenomdoaowhich the researcher
has a serious interest and commitm&rend phenomenology can lend a much-

needed perspective on the human experiéfice.

Moran writes that though there are a number of #smvhich characterise
phenomenology, in general it never developed afsdbgmas or sedimented
into a system. It claims, first and foremost, to deadical way of doing

philosophy, gracticerather than a system. Phenomenology is best uodelrst
as a radical, anti-traditional style of philosophgs which emphasises the
attempt to get to the truth of matters, to descpbenomenain the broadest
sense as whatever appears in the manner, in whiappears, that is as it

manifests itself to consciousness, to the expesencAs such,

134 vaitkus, Steven. "Phenomenology and sociologih& (2000). Cited in Turner, Bryan S.,
ed.The Blackwell companion to social theoBlackwell Publishers, 2000.

135 5z0stak, Rick. "Classifying natural and sociaeatific theories.'Current Sociologys1, no.
1 (2003): 27-49.

1% van Manen, MaxResearching lived experience: Human science fometion sensitive
pedagogy Suny Press, 1990. cited in Gibson, Sharon K.,lasal A. Hanes. "The contribution
of phenomenology to HRD researciiiman Resource Development Revigwo. 2 (2003):
181-205.

137 van Manen, MaxResearching lived experience: Human science foaetion sensitive
pedagogy Suny Press, 1990. cited in Gibson, Sharon K.,las&l A. Hanes. "The contribution
of phenomenology to HRD researciiiman Resource Development Reviewo. 2 (2003):
181-205.

138 Gibson, Sharon K., and Lisa A. Hanes. "The contiim of phenomenology to HRD
research.’Human Resource Development Revigwo. 2 (2003): 181-205.
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phenomenology’s first step is to seek to avoid ralsconstructions and
impositions placed on experience in advance, whetrese are drawn from
religious or cultural traditions, from everyday ammn sense, or indeed, from
science itself. Explanations are not to be impdsefdre the phenomena have
been understood from withii® Steeped in the traditions of sociology
attributed to Edmund Husserl and the social scieateAlfred Schutz,
phenomenology emerges as "reflection on the livgzeeences and practical
actions of everyday life with the intent to increasne's thoughtfulness and
practical resourcefulness. From a phenomenologicaht of view, to do
research is always to question the way we expezi¢he world, to want to

know the world in which we live as human being¥,"

Schitz summarizes and illuminates the philosophip&rspective of

phenomenology as obtaining organized knowledge haf ¢ommon-sense
thinking of participants living their daily livesPhenomenology is the
explanation of mutual understanding of human beiagd identification of

experiences by sensory observation to explain gnaviour of the participant
who is observed in a small sector of the socialldvoPhenomenologists
attempt to explicate the meaning of the life theipigant lives in an everyday
existencé** Phenomenology is also often considered to be aemafd

philosophical inquiry. It was imperative in thisidy to have this philosophical
inquiry because of the nature of the study whichnigavanted to enquire
about the dignity of the prisoners on the death. iGentral to phenomenology
is the practicality of the use of results and thdarstandability of the data for

the laypersori*?

As mentioned earlier the concept of phenomenologg Heen written

extensively**® In this study, | also rely on the concept of erigpir

139 Moran, Dermotintroduction to phenomenologRoutledge, 2000.

140 van Manen, MaxResearching lived experience: Human science fometion sensitive
pedagogySuny Press, 1990.

141 3chiitz, Alfred Phenomenology of the social warldorthwestern University Press, 1967.

142 Randles, Clint. "Phenomenology A Review of theetature."Update: Applications of
Research in Music Educati@®, no. 2 (2012): 11-21.

143 Merleau-Ponty, MauricePhenomenology of perceptioMotilal Banarsidass Published,
1996.; Schitz, AlfredAlfred Schiitz on phenomenology and social relatiovisl. 360.
University of Chicago Press, 1999.; Sartre, Jean-Plae transcendence of the ego: a sketch
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phenomenology. Empirical phenomenological reseegtiirns to experience in
order to obtain comprehensive descriptions. Thessergptions then provide
the basis for a reflective structural analysis totgay the essences of the
experience. First the original data is comprisethafve’ descriptions obtained
through open-ended questions and dialogue. Therettgarcher describes the
structure of the experience based on reflection emerpretation of the
research participant’s story. The aim is to deteenwhat the experience means
for the people who have had the experience. Fraretbeneral meanings are
derived*** Further, Bloor and Wood add that the purpose o€ th
phenomenological method is designed “to descrilpelerstand and interpret
the meanings of experiences of human lifdocuses on research questions
such as what it is like to experience a particus@uation. **> Thus
phenomenological method is used to uncover theetgsgdity or ‘essence-
nature™ of an experience. Husserl's concerns eelato the essence of
something by writing “every experience has somemmggpeculiar to it alone,
because its object consists of certain phenomeralogroperties belonging
peculiarly to it"}*® Therefore, as Giorgi explains, using phenomenokigi
methods aims to get at the “totality of lived expeces that belong to a single
person”. " The goal is to seek the development of the esseificthe

experience, not give an explanation or ana{f¥is.

Implicit in the philosophical underpinnings of pleamenology is a group of
specific assumptions that guide the framework. tFissthe construct of
intentionality: the act of purposeful attachmentthe world under study to
guestion or theorize. The suspension of the curefief system allows the

researcher to view the data, the context, and thdyswith new eyes -

for a phenomenological descriptioRoutledge, 2004.; Husserl, Edmuritisis of European
sciences and transcendental phenomenolbigythwestern University Press, 1970.

144 Moustakas, Clark. Phenomenological research meth®age Publications, Incorporated,
1994.

145 Bloor, Michael, and Fiona Woodeywords in qualitative methods: A vocabulary of
research conceptSage Publications Limited, 2006.

146 Moran, DermotThe phenomenology read&outledge, 2002.

147 Giorgi, Amedeo. "The theory, practice, and evatraof the phenomenological method as a
qualitative research procedureldurnal of phenomenological psychologg, no. 2 (1997):
235-260.

148 Creswell, John W., and Gary A. Miller. "Researcitiodologies and the doctoral process."
New Directions for Higher Educatiot®97, no. 99 (1997): 33-46.
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examination from a variety of vantage points tokseat new vision. Second is
identification of research as a caring act, a nwnisg of thoughtfulness.
Further is the specification that phenomenologwg isearch for the unique, a
lifeworld defined by parameters and time framest thaake the study
essentially irreplaceable. Phenomenology is als@radterized by the
assumption of always beginning from silence inlitesvorld of the participant
and advancing to writing, which is considered aseparable aspect of the

research process’

2.2.4.2.SMBOLIC INTERACTIONISM

Moving on from phenomenology, symbolic interacties a sociological
tradition that traces its lineage to the Pragmatishn Dewey and George
Herbert Mead, particularly - and to sociologiststioé "Chicago School” -
Robert E. Park, Herbert Blumer, Everett C. Huglex] their students and
successors’ The most significant precursors of this frame tire Scottish
moral philosophers of the 18th century and Ameripeagmatic philosophers
of the late 19th and early 20th centuries, espgciilliam James and John
Dewey. The psychologist James Mark Baldwin, theiddogists Charles
Horton Cooley and William Isaac Thomas also contel to its evolutiod>*
The termsymbolicin the phrase symbolic interaction refers to thdeutying
linguistic foundations of human group life, justtage wordinteractionrefers
to the fact that people do not act toward one aothut interact with each
other. By wusing the term interaction, symbolic ratgionists commit
themselves to the study and analysis of the dewsdopal course of action that
occurs when two or more persons (or agents) widgney (reflexivity) join

their individual lines of action together into joiaction.*>?

149 van Manen, MaxResearching lived experience: Human science fometion sensitive
pedagogySuny Press, 1990.

150 Becker, Howard S., and Michal M. McCall, e@ymbolic interaction and cultural studies
University of Chicago press, 1993.

¥ Tyrner, Jonathan H., edlandbook of sociological thear$pringer, 2006.

152 Denzin, Norman K. "Symbolic interactionismA companion to qualitative research
(2004): 81-87. cited in Steinke, Ines, Ernst vond&df, and Uwe Flick, edsA companion to
qualitative researchSage Publications Limited, 2004.
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Symbolic interactionists typically find that meagins constructed in the
process of interaction, and have always insistatlttie process is not a neutral
medium in which social forces play out their garbat the actual stuff of
social organization and social forces. The greatngth of the symbolic
interactionist approach to meaning is that it isp&mal. The ultimate
interactionist test of concepts is whether they enaense of particular
situations known in great detail through detaildaseyvation. One answer
guestions by going to see for oneself studyingréds world, and evaluating
the evidence so gather&d.Symbolic interaction takes the concrete, empirical
world of lived experience as its problematic arghts theory as something that
must be brought into line with that empirical wottd

Blumer defines symbolic interactionism by strongbontrasting it to

conventional sociology. Symbolic interactionismagugizes the obdurate fact
of humans as defining, interpreting, and indicattngatures who have selves
through which they construct actions to deal wihkiit worlds. Conventional

sociology sees social behaviour as resulting frahnes, norms, expectations,
role -requirements, and so on, a practice incagrsistith these obdurate facts.
Social organization has little impact in modernistes, since there are few
situations to be dealt with through standardizdtas. Even established forms
of action have to be continuously renewed througkerpretation and

designation, and social organization enters onlytlte extent it shapes
situations and provides the symbols used in ingdiqy situations. From this

viewpoint, society is not organization or structutes the sum of the actions
of persons occurring in situations constructed aecbnstructed by those
persons through interpreting the situations, idgini and assessing things that
have to be taken into account in the situationd,asting on the basis of these

assessmentg®

133 Denzin, Norman K. "Symbolic interactionismA companion to qualitative research
(2004): 81-87. cited in Steinke, Ines, Ernst vond&df, and Uwe Flick, edsA companion to
qualitative researchSage Publications Limited, 2004.

154 Denzin, Norman K. "Symbolic interactionismA companion to qualitative research
(2004): 81-87. cited in Steinke, Ines, Ernst vond&df, and Uwe Flick, edsA companion to
qualitative researchSage Publications Limited, 2004.

155 Blumer, Herbert. Symbolic interactionism: Perspective and methdshiversity of
California Press, 1986.
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George Herbert Mead set sociology at Chicago onpéth by trying to
understand the way in which individuals become aocreatures. He was
totally opposed to a static picture in which a sabjpassively receives or
absorbs social norms. When people acquire a fasigdage they also
interiorize ‘significant gestures’ for example whene extends a hand on
meeting, the other person automatically puts obtiad to shake. The social
roles of ‘significant others’ are learned, startimgth the mother, then the
aunts, the father and siblings. He emphasized ymabalic basics of
communication and social relationships. Howevers ti@bel ‘symbolic
interactionism’ was invented in 1937 by Herbert B&r, who stated the
following three fundamental principlé¥

Blumer’s three premises address the importanceeafning in human action,
the source of meaning, and the role of meaningterpretation. He says that
firstly, human beings act toward things on the $adithe meanings that the
things have for them where consciousness is a l@ayent in understanding
meaningful action. He says that anything of whidiuanan being is conscious
is something which one is indicating to oneself, iftstance, the ticking of a
clock, a knock at the door, the appearance ofemdri the remark made by a
companion or recognition that one has a cold. Taicate something is to
extricate it from its setting, to hold it apart,give it a meaning. In any of one’s
countless acts, whether minor, like dressing omesel major ones like

organizing oneself for a professional career, thaividual is designating

different objects to oneself, giving them meanijglging their suitability to

one’s action and making decisions on the basib@fudgment which is meant

by interpretation or acting on the basis of symbdis

Secondly, the meaning of things arises out of thaas interaction one has
with one’s fellows thus stating that meaning isoaial product; it is created,
not “inherent in things”; it is not a given. He t&s that one elaborates it saying
that the meaning of a thing for a person growsaduhe ways in which other

1% Hacking, lan. "Between Michel Foucault and ErviBgffman: between discourse in the
abstract and face-to-face interactioBicdonomy and Socie88, no. 3 (2004): 277-302.

157 Blumer, Herbert. Symbolic interactionism: Perspective and methdghiversity of
California Press, 1986.
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persons act toward the person with regard to timg thnd their actions operate
to define the thing for the perso®. Thirdly, the meanings of things are
handled in and modified through an interpretatik@cpss used by the person in
dealing with things one encounters. Blumer says dhperson communicates
and handles meanings through a process of “talkirapeself.” One who gives
an account of personal worries and anxieties erpnéting what is disturbing
to her/him which in the process of “making indicas to oneself” arrives at

such an account.

Human beings create the worlds of experience inchhhey live. The

meanings of these worlds come from interaction, @@y are shaped by the
self-reflections persons bring to their situatiorf®uch self-interaction is
‘interwoven with social interaction and influendést social interaction’. Joint
acts, their formation, dissolution, conflict and nger constitute what Blumer
calls the ‘social life of a human society’. A sdgieonsists of the joint or
social acts ‘which are formed and carried out lsyrnitembers’. A complex

interpretive process shapes the meanings things foahhuman beings?’

Thus, symbolic interactionism has always been aéiwtconcerned with how

interacting individuals create social orders, haodividual selves are mediated
in and through social interaction, and as Delt2inotes, “meanings are acted
on collectively, as well, in ‘joint acts'—acts whidorm, dissolve, conflict,

merge, and ultimately constitute realify”. Like every theoretical perspective,
symbolic interactionism also has a few limitatiotisis not possible to study
experience directly, so symbolic interactionistedgthow narratives connected
to systems of discourses such as interviews, stanteials or myths represent
experience. These representational practices aratima constructions. The
meanings and forms of everyday experience are alvgayen in narrative

representations.

138 Blumer, Herbert. Symbolic interactionism: Perspective and methdshiversity of
California Press, 1986.

19 Rose, Arnold M. "A systematic summary of symbafieraction theory.Human behaviour
and social process€4962): 3-19.

10 Denzin, Norman K. "Symbolic interactionism and retmethodology: A proposed
synthesis.’"American Sociological Revie{#969): 922-934.

161 Kamberelis, George, and Greg Dimitriad®n qualitative inquiry No. 75. Teachers
College Pr, 2005.
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These representations are texts that are perforstatks told to others. Bruner
is explicit on this point: representations must (f@gformed to be experienced'.
Hence symbolic interactionists study performed dexttuals, stories told,
songs sung, novels read and dramas performed. yéetlsat experience is a
performance, and reality is a social constructidme politics of representation
is basic to the study of experienHow a thing is represented involves a
struggle over power and meaning. While social digtnhave traditionally
privileged experience itself, it is now understdbdt no life, no experience can
be lived outside of some system of representaffbBymbolic interactionists

are constantly constructing interpretations aboettorld®*

2.2.4.3EXPERIE-CEPTION" : SYNTHESIS OF PHENOMENOLOGY AND SYMBOLIC

INTERACTIONISM

“Objective findings are of limited value. Understiamg other humans
and their existence can never be complete withmuperspective of the

subjective experience®’

A primary assumption underlying phenomenology isttihhumans seek
meaning from their experiences and from the expees of others. This
meaning is interpreted through language and thadsldo a reality that is
socially constructed rather than a reality thasexbutside the meanings that
humans attribute to 1#° Phenomenology seeks deep understanding of
experience and views knowledge not as existingpeddently of the knower
but as “a matter of agreement within a socially dmstorically bounded

context”!®” The relationship between the researcher and @&searticipant is

162 Bruner, Edward M. "Experience and its expressiofifie anthropology of experience
(1986): 3-30.

183 Hall, Stuart. "What is this" black" in black populculture?.'Social Justice20, no. 1/2 (51-
52) (1993): 104-114.

164 Steinke, Ines, Ernst von Kardoff, and Uwe Flicits A companion to qualitative research
Sage Publications Limited, 2004.

1% Dahlberg, K., Drew, N., & Nystrom, M. (2001Reflective lifeworld researchLund,
Sweden: Studentlitteratur.

1% Hultgren, Francine Holm. "Introduction to interfive inquiry." Alternative modes of
inquiry in home economics resear(1989): 37-59.

7' Smith, John K. "Quantitative versus qualitativee@rch: An attempt to clarify the issue."
Educational researchet2, no. 3 (1983): 6-13.
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seen as a subject-subject interaction in whichesland facts reside within

each individual and cannot be separdtéd.

Phenomenological research methods, therefore, jpttem uncover the
underlying essences and meanings of experiencerit@ at a deeper, inter-
subjective understanding of the phenomenon undedystVan Manett®
suggested that the distinction made by phenomepdb@gween appearance
and essence is what differentiates it from otheditative research approaches
such as ethnography, symbolic interactionism, aridnceethodology.
Phenomenology differs from other approaches dudésteemphasis on the
participants’ experienced meaning rather than @rsta description of their

observed behaviours or actioh®.

Informants who live or have lived the reality beingestigated are recognized
as the only legitimate source of data in phenonlinquiry.*’* Although

all qualitative designs call for the researchecdafront the phenomenon under
study as much as possible on its own téffnghenomenology takes this one
step further in that the researcher is encouragedrety on intuition,
imagination, and universal structures to obtairicaupe of the phenomendt?’
The complex relationship between phenomenology somology has been
widely discussed in the past Luckmann claims that phenomenology serves

an important methodological purpose but warns ithetiould not be taken as a

188 Smith, John K. "Quantitative versus qualitativee@rch: An attempt to clarify the issue."
Educational researchet2, no. 3 (1983): 6-13.

189 van Manen, MaxResearching lived experience: Human science foaetion sensitive
pedagogySuny Press, 1990.
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Ronald S., and Steen Ed Hallingxistential-phenomenological perspectives in psiatho
Exploring the breadth of human experienBé&enum Press, 1989.

MBaker, Cynthia, Judith Wuest, and Phyllis Noeragrn. "Method slurring: the grounded
theory/phenomenology examplddurnal of advanced nursin7, no. 11 (2006): 1355-1360.
2 Denzin, Norman K. "Interpretive interactionism. fed Social Research Methods Series
(vol. 16)." (1989).

173 Creswell, John W. "Five qualitative traditionsinfjuiry.” Qualitative inquiry and research
design: Choosing among five traditio(l998): 47-72.

174 Luckmann, Thomas. "Philosophy, science and evenyide." Phenomenology and the
social scienced (1973): 143-186. cited in Natanson, Mauriebenomenology and the social
sciencesVol. 1. Northwestern University Press, 1973.;tRas, George. "Ethnomethodology
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Interdisciplinary Phenomenology, La Haye, MartinNghoff (1977): 72-98. cited in Ihde,
Don, and Richard M. Zaner, edsterdisciplinary phenomenologi. Nijhoff, 1977.
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substitute empirical method. He says that phenotoggonvhich is meant to
reveal the universal, invariant structures of fifeeworld, provides a ‘matrix’
for research but cannot itself be based on datauseche claims that all data of
the social sciences are historicHIn this view, the structures of everyday
experience, and basically any phenomenologicaliipgcannot and should not

be subjected to empirical investigation, includatgnographic research.

De facto, it is not possible to acceall aspects of lived experience in
interviews because informants refuse to talk aloetin topics or cannot talk
about them because; no matter how much they may teigollaborate, they
overlook issues that do not figure prominently @it awareness. Sit-down
interviews are primarily static encounters in whtalking becomes the centre
of attention. Any other activity is usually percedvas a distraction and pushed
into the background. The structuring and emphakihe interview situation
not only discourages ‘natural’, that is, contextsBve reactions of the
interviewer and interviewee, they also magnify thialectical relationship
between the participants instead of promoting aeshperspective and a more

egalitarian connectiotf®

Phenomenology consists of descriptions and, alsonass that the reality
which is discovered is subject to continual revisitt does not mean, as many
contemporary sociologists have assumed, that @oevirs essences once and
for all. It should be clear that the methodologypbenomenology as outlined
by Husserl does not provide the mandate for oné-sase studies or single
descriptions of single events. Phenomenology ipprapriate for studying
human relationships. For it is not sociology’s gtalunderstand the single
actor, but the social and historical forces thatat him, and that he in turn
shapes and one needs to explain the place, fupetnmhsocial meaning of the
phenomena, and not just the phenomenon itselfhist gtage it ought to be

clear that there are basic similarities between bsfim interactionism and

175 Luckmann, Thomas. "Philosophy, science and evenyide." Phenomenology and the
social scienced (1973): 143-186. cited in Natanson, Mauriebenomenology and the social
sciencesVol. 1. Northwestern University Press, 1973.

176 Kusenbach, Margarethe Street Phenomenology: Thal@w as Ethnographic Research
Tool Ethnography 2003 4: 455
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phenomenology in terms of their assumptions aldweiingiture of wo/man and
society, their methods, and the question of mearienzin, in an excellent
synthesis of two of these positions has noted‘théce-to-face interaction is
characterized by shifting modalities of interpretat then a major point of
convergence between these two positions is thariegd of the meaning given

to social objects®’’” He also notes that both agree on the need torefiffiate

scientific explanations from those made by oneviergday life!’®

Symbolic interactionism is used to illustrate amstrg concept or to present
and illustrate a new concept seen as useful inratateling a situation of
interaction under examination. Often, the situat®mmined is ‘exotic'’®
Such work typically shows little interest in thengealizability of its results,
seeing its tasks as giving voice to its researttjests and the description and
understanding of the total particularities of thiteation under examinatiofi’
Work in this vein can serve the end of achievingptietical generalization by
suggesting new concepts potentially of wider usepabinting up lacunae in
current theoretical statements, and perhaps asemsad increasing or
decreasing the plausibility of ideas presented lasortes with general

applicability®*

In symbolic interactionism it is assumed that selfl social organization lack
the constancy required being useful beyond the ufanginstance being
considered. This implies that social life is unpceable and that testing
theories of social psychological phenomena is nssiple. What is possible in
symbolic interactionism is to describe interactasnit occurs and to understand

that interaction after it occurs. Actors’ definit® and interpretations change

Y7 Denzin, Norman K. "Symbolic interactionism and rettnethodology: A proposed
synthesis."American Sociological Revie{1969): 922-934. cited in McNall, Scott G., and
James CM Johnson. "The new conservatives: ethnaaelibgists, phenomenologists, and
symbolic interactionists.Critical Sociology5, no. 4 (1975): 49-65.
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continuously in immediate interactive situationkisIfluidity extends to social
life in general; thus, interaction is reasonablysatided only as it unfolds.
Consequently, the relevance of concepts repregesticial structure as well as
concepts imported from prior analyses of interactis dubious. Only the
perspectives of participants in social interactwa relevant to understanding
their interaction thus using the perspectives a@iddogical observers negates
true understanding. Consequently, the voices oémiess (here in this case me
as a researcher) are to be eliminated in desanitnal analysis. Self emerges
from society but becomes free of structural comstseover time, acting as an

independent source of social behavitftir.

Finally, to add to the argument of symbolic intéi@usm, it says that human
experience is so socially organized that the omgdimn and content of self
reflects the person’s participation in the sociétgontinues that the social life
is constructed and the forms and contents of stf@ahre not fixed by nature.
They are products of collective activities of pers@s they develop solutions
to problems in their lives. Also it says that hunteeings are actors. Symbolic
interactionists assert that mind and self, the yiakand reflexive capacities
of humans, permit actors to formulate, anticipatecomes of, select from
alternative lines of action, and revise actionsné@rmation is returned in the

course of the action itself®

The present study tries to explore the lives o$gmers on death row in turn
bringing their voices out to society. This includdeeir experiences and
perceptions. Phenomenology seeks meaning from Hperience of the
prisoners within the context of them encountering ¢triminal justice system
and surviving the death row. It attempts to uncdiaerunderlying essence and
meaning of their experience to study the phenomeheg experience. It is

valid to take the phenomenological approach bechtesature states that only

182 McCall, George J., and Jerry L. Simmons. "Idessitand interactions: An examination of
human associations in everyday life (Rev. ed.)97@). cited in Schwartz, Seth J., Koen
Luyckx, and Vivian L. Vignoles, edddandbook of identity theory and resear®pringer,
2011.

183 Stryker, Sheldon. "Traditional symbolic interadiism, role theory, and structural symbolic
interactionism: The road to identity theoryHandbook of sociological theori2001): 211-
231.; Turner, Jonathan H., édandbook of sociological thear$pringer, 2006.
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the ones who have lived the reality of the crimipatice system could be a
legitimate source of data in this kind of enquirkt the same time,
phenomenology only provides a ‘matrix’ for resealcih cannot itself be based

on data.

Also it is impossible to access every aspect of phisoners’ experience
because a prison setting magnifies the dialectiekdtionship between the
participants (the prisoners) and me (a researan&gad of promoting a shared
perspective and a more egalitarian connection. Slimmteractionism makes
an entry here. The situation of the interview sgttand the interaction in the
field which is the prison cannot be ignored becdualso seek to understand
the total particularities of the situation. Symbahteractionism also states that
meaning is a social product because it arises bgbaal interaction. Also
meanings are handled and modified while dealindp Witngs one encounters.
In such a situation, where | as a woman researnaberact with prisoners on
death row who are mainly men; it becomes imperativecapture these
meanings which arise out of our interaction andl@cument these ‘*handled’
and ‘modified’ meanings. In the light of the abawetions, the synthesis of
phenomenology and symbolic interactionism triesbiést to accomplish the
task of bringing the voices of prisoners. This bgsis acts as a medium to
explore if the dignity of the prisoners is upheldigh also leads to the

description and understanding of the total pardicties of the situation.
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2.3.DEATH PENALTY IN THE REALM OF LAW

This section begins with an overview of death pgnial international law. It
states the use of death penalty globally and thiaads of execution used in
various countries. It further mentions a few ingional conventions,
standards and norms related to death penalty \aitticplar reference to India.
The second part of this section orients us withoarrview of the legal
framework of death penalty in India. This part disges the laws that govern
India and the court systems. Further it discusbesstafeguards during the
arrest, detention, interrogation and against tert@esides, it also briefs the
relevant laws and recent highlights on death pgnaltindia. There are also
guidelines for awarding death penalty which hashbeefed along with the
possible stages of appeal against this sentenaghefuit mentions what
happens when one is sentenced to death and hitgghtiges fundamental rights
of the condemned prisoners. Discussing how prisoasreated in India or an

in-depth analysis of law does not contain the sadhis study.

2.3.1.AN OVERVIEW OF DEATH PENALTY IN INTERNATIONAL LAW

The development of human rights standards in celgt the death penalty has
been on-going since the establishment of the Uritations (UN). Although
there is no international law prohibiting the udecapital punishment/death
penalty, many international legal standards syriithit its application®* The
majority of the countries where people were sergdrio death or executed,
the death penalty was imposed after proceedingslitianot meet international
fair trial standards, often based on “confessiaghst were allegedly extracted
through torture or other duress. This was partitpléhe case in Belarus,
China, Iran, Irag, North Korea, and Saudi Arabra.lfan and Iraq, some of
these “confessions” were then broadcast on tetmvitiefore the trial took
place, further breaching the defendants’ rightgiesumption of innocence.
The mandatory death penalty continued to be usdddia, Iran, Malaysia,

Pakistan, Singapore, Trinidad and Tobago and Zamidiandatory death

184 Schabas, William A. "Indirect Abolition: CapitaliRishment's Role in Extradition Law and
Practice."Loy. LA Int'l & Comp. L. Re25 (2002): 581.
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sentences are inconsistent with human rights protecbecause they do not
allow any possibility of taking into account the feledant's personal
circumstances or the circumstances of the partioffance®®®

The following methods of executions were used it@®0beheading (Saudi
Arabia), electrocution (USA), hanging (BangladeBbtswana, Egypt, India,
Iran, Iraq, Japan, Malaysia, North Korea, Singap@&edan, Syria), lethal
injection (China, USA), shooting (Bahrain, Belar@ina, Equatorial Guinea,
North Korea, Palestinian Authority, Somalia, TaiwadSA, Viet Nam,

Yemen). There were no reports of judicial execidioarried out by stoning,
although new death sentences by stoning were exflgrimposed in Iran, the
Bauchi state of Nigeria and Pakistan. At least 1@men and four men
remained under sentence of death by stoning initra2011. Public judicial
executions were known to have been carried outran, INorth Korea and

Saudi Arabia’®®

India is a party to the International Covenant amilGnd Political Rights
(ICCPR) as well as the International Covenant omnémic, Social and
Cultural Rights (ICESCR). However, India is notignaitory to many other
international conventions or mechanisms like the QWNnvention against
Torture and Other Cruel, Inhuman or Degrading Tneait or Punishment, the
Convention on the Status of Refugees, Optionaldeod$ to the ICCPR and
the Protocol relating to the status of refugeesthin 67" General Assembly
held on 18 November 2012, there was a call for moratoriumesacution,
with a view to abolishing death penalty. The reedrdrote of 110 was in
favour to 39 against, with 36 abstaining. The Gahétssembly called on
States to respect international standards thatiggdvsafeguards guaranteeing

the protection of the rights of persons facingdeath penalty, as set out in the

185 Amnesty International Report “Death sentences exetutions 2011” London accessed at
[http://www.amnesty.org/en/library/asset/ACT50/@01¥2/en/241a8301-05b4-41c0-bfd9-
2fe72899cda4/act500012012en.pdf] StDkecember 2012

186 Amnesty International Report “Death sentences amttgtions 2011” London accessed at
[http://www.amnesty.org/en/library/asset/ACT50/@112/en/241a8301-05b4-41c0-bfd9-
2fe72899cda4/act500012012en.pdf] SiDkecember 2012
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annex to Economic and Social Council resolution4198 (1984)%" India

voted for retaining the death penalty in the law.

Article 6 (1) of the ICCPR provides that every humizing has the inherent
right to life. This right shall be protected by tlagv. No one shall be arbitrarily
deprived of his life. It further states that it stcbbe imposed only for the most
serious crimes in accordance with the law in foetethe time of the
commission of the crime. Article 6 (2) of the sacoeenant provides that, “In
countries which have not abolished the death pgredntence of death may be
imposed only for the most serious crimes in acaacdavith the law in force at
the time of the commission of the crime”. Articleob6ICCPR is non-derogable
in its entirety; any trial leading to the impositiof the death penalty during a
state of emergency must conform to the provisidnh® Covenant, including
all the fair trial guarantees provided in Articlé.£® In cases of trials leading to
the imposition of the death penalty scrupulous eéespf the guarantees of fair
trial is particularly important. The imposition @ sentence of death upon
conclusion of a trial, in which the provisions oftisle 14 of the ICCPR have
not been respected, constitutes a violation ofitite to life*° For example, a
denial of legal aid by the court reviewing the tieaéntence of an indigent
convicted person constitutes not only a violatibmnticle 14, paragraph 3 (d),
but at the same time also of article 14, paragfpds in such cases the denial
of legal aid for an appeal effectively precludes effective review of the
conviction and sentence by the higher instancet¢dlrhe right of appeal is

also of particular importance in death penalty sase

The Second Optional Protocol to the ICCPR (198@isaat the abolition of the
death penalty; one of most important provisionstled Second Optional

Protocol is that reservations about abolishingdie&th penalty are not allowed,

187 General Assembly GA/SHC/4058 See at
http://www.un.org/News/Press/docs/2012/gashc40%58im [accessed on 1st December
2012]

188 General comment No. 29 (2001) on article 4: Detioga during a state of emergency, para.
15.

189 General comment No. 32 (2007) on Article 14 CCRB/32: Article 14: Right to
equality before courts and tribunals and to atfaf, para 59.

1% Human Rights Council (HRC), Communication No. 3993, LaVende v. Trinidad and
Tobago, para. 5.8.
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except for those concerning the death penalty fiitamy crimes committed
during wartime. Countries are asked to describpssteey have taken to put
this Protocol into effect, in their reports to tHaman Rights Committee. The
Optional Protocol provides States parties to thee@ant with the option of
recognizing the Human Rights Committee as qualifeedeceive and examine
communications from individuals about issues relatethe implementation of
the Protocol. Currently, there are 73 States pattiehe Protocof’® India has
ratified the ICCPR on T0April 1979 but has not signed the Optional Protoco
Bringing children in the light of death penaltyet@onvention on the Rights of
the Child (CRC), 1990 is the first legally bindimgernational instrument to
incorporate the full range of human rights—civiliitaral, economic, political

and social right$%?

Article 37 of the CRC provides that "No child shia# subjected to torture or
other cruel, inhuman or degrading treatment or gilunent. Neither capital
punishment nor life imprisonment without possipiliof release shall be
imposed for offences committed by persons belovhtegn years of age.”
Currently, there are 193 States parties to the @awn. This implies that the
prohibition on the execution of children is univars” India is a party to this
convention, at the same time India has a progressiitd rights la#’* relating
to juveniles in conflict with law and children ireed of care and protection.
This act also prohibits the state to arrest aniddhelow the age of 18 or try
the child in an adult court.

The standards and norms are sets of non-bindings,ryprinciples, and
guidelines relating to different aspects of thenanal justice and constituting
soft law. Most standards and norms were adopted bgsolution of the
General Assembly or the Economic and Social Couritiere are several

relevant standards and norms on the death penattihé most relevant one is

101 http://treaties.un.org/Pages/ViewDetails.aspxZBREATY&mtdsg_no=IV-
12&chapter=4&lang=en [accessed on 6th January 2012]

192 Assembly, UN General. "Convention on the Rightghef Child." United Nations, Treaty
Series1577 (1989): 3. http://www.unicef.org/crc/ [acaad®n 13 December 2011].

193 http://treaties.un.org/pages/ViewDetails.aspxZEREATY&mtdsg_no=IV-
11&chapter=4&lang=en [accessed dhdanuary 2012].

194 Juvenile Justice (Care and Protecton of ChildrerAct, 2000 see
http://wcd.nic.in/childprot/jjact2000.pdf [accessaal 4th January 2012]
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the “Safeguards guaranteeing protection of thetsigh those facing the death

penalty”. In 1984 the Economic and Social Coundlopted this in its
resolution 1984/50 of 25 May 198% The following are the safeguards:

1.

In countries which have not abolished the deathalygncapital punishment
may be imposed only for the most serious crimelseiihg understood that
their scope should not go beyond intentional crimes lethal or other
extremely grave consequences.

Capital punishment may be imposed only for a criorewhich the death
penalty is prescribed by law at the time of its owission, it being
understood that if, subsequent to the commissigheftrime, provision is
made by law for the imposition of a lighter penaltlge offender shall
benefit thereby.

Persons below 18 years of age at the time of thendesion of the crime
shall not be sentenced to death, nor shall thendssitence be carried out
on pregnant women, or on new mothers, or on peratiashave become
insane.

Capital punishment may be imposed only when thét gdithe person
charged is based upon clear and convincing evidaseng no room for
an alternative explanation of the facts.

Capital punishment may only be carried out pursward final judgment
rendered by a competent court after legal procdsshwgives all possible
safeguards to ensure a fair trial, at least equ#hase contained in article
14 of the International Covenant on Civil and Rodit Rights, including the
right of anyone suspected of or charged with a erior which capital
punishment may be imposed to adequate legal asststd all stages of the
proceedings.

Anyone sentenced to death shall have the rightpfmea to a court of
higher jurisdiction, and steps should be takennsuee that such appeals

shall become mandatory.

19 Note: They were later endorsed by the GA in isohation A/RES/39/118 on human rights

in

the administration of justice Available at

http://www.un.org/documents/ga/res/39/a39r118.l#atg¢ssed on 9th January 2012].
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7. Anyone sentenced to death shall have the right éek spardon, or
commutation of sentence; pardon or commutation esftence may be
granted in all cases of capital punishment.

8. Capital punishment shall not be carried out pending appeal or other
recourse procedure or other proceeding relatingatdon or commutation
of the sentence.

9. Where capital punishment occurs, it shall be cdraet so as to inflict the

minimum possible suffering.

There are standards and norms such as the UN &tianianimum Rules
(SMR) on the Treatment of PrisonEfswhich says that the SMR also applies
to the prisoners on death row who are awaiting tee@cution and should have
the same rights as other prisoners. Another trealitgd the UN Model Treaty
on Extraditio’®’ includes as a ground for refusal of extraditioa fossibility
that the death penalty shall be imposed in theesting staté” In connection
to extradition many states apply this ground fdiusel. For example, the
European Union and individual nations have longosgp the death penalty as
a matter of principle, regardless of assurancesithauld not be imposed on
the person extradited® Further the UN Standard Minimum Rules for the
Administration of Juvenile Justit® (the Beijing Rulesf* establishes that

1% United Nations, Standard Minimum Rules for the a&meent of Prisoners, 30 August
1955, available at: http://www.unhcr.org/refworldéid/3ae6b36e8.html [accessed 1 January
2013] [Adopted by the First United Nations Congressthe Prevention of Crime and the
Treatment of Offenders, held at Geneva in 30 Au3a56, and approved by the Economic and
Social Council by its resolutions 663 C (XXIV) of July 1957 and 2076 (LXIl) of 13 May
1977.]

197 Adopted by the United Nations General AssemblythG8lenary meeting, December 14,
1990.A/RES/45/116

1% United Nations Model Treaty on Extradition (A/RES/116). Article 4 establishes Grounds
for refusal: Article 4d) reads: “If the offence for which extradition is texpted carries the
death penalty under the law of the requesting Statkess that State gives such assurance as
the requested Sate considers sufficient that trethdpenalty will not be imposed or, if
imposed, will not be carried out. Where extraditisrrefused on this ground, the requested
State shall, if the other State so requests, suthicase to its competent authorities with a
view to taking appropriate action against the perfsw the offence for which extradition had
been requested.

199 NoteViews of the Human Rights Committee under the @gticProtocol to the
International Covenant on Civil and Political Right
http://www.unhchr.ch/tbs/doc.nsf/0/cb752ca5a0c628@856dbb002a67fe?Opendocument
[accessed on 6th January 2012].

209 Standard Minimum Rules for the Administration af/@nile Justice Adopted by the General
Assembly in resolution A/RES/40/33.
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capital punishment shall not be imposed for anpnercommitted by juveniles.
However, Amnesty International rep®ft claims that certain states (Yemen,
China, Nigeria, Saudi Arabia, Egypt, Abu Dhabi,nlracontinue to execute
offenders that were children at the time of the wussion of the offence; this
was sometimes accompanied by an attempt to hideettieage of the person.
In addition to this the Basic Principles on the d&Rof Lawyeré” reiterates the
importance of legal assistance in capital punistinaeses in accordance with
article 14 of the ICCPR. The Draft United NationsnBiples and Guidelines
on Access to Legal Aid in criminal justice systestate that states should
ensure that anyone who is arrested, detained oseputed for a crime
punishable by a term of imprisonment or the deathafiy receives legal
assistance and that the legal assistance is frebawfe, if the person cannot
afford it, at all stages of the criminal justiceopess, including post-trial

proceeding$®*

Though there are several other legal instrumerds ¢buld be mentioned or
analysed in depth, this study limits itself to gigi an overview of the
international framework with reference to deathadgn Further this chapter
briefs the legal framework in India with specifeference to death penalty.

201 Beijjing Rules Adopted by the General Assembly in resolution B&R40/33. The relevant
part reads: “The provision prohibiting capital mhrnent in rule 17.2 is in accordance with
article 6, paragraph 5, of the International Cowverman Civil and Political Rights.”

22 Amnesty International Report “Death sentences exetutions 2011” London accessed at
[http://www.amnesty.org/en/library/asset/ACT50/00012/en/241a8301-05b4-41c0-bfd9-
2fe72899cda4/act500012012en.pdf] SiDkecember 2012

203 Adopted by the Eighth United Nations Congress lia Prevention of Crime and the
Treatment of Offenders, Havana, Cuba, 27 Augu3t &&ptember 1990 The preamble include
the following paragraph:Whereaghe Safeguards guaranteeing protection of thosagabe
death penalty reaffirm the right of everyone susggt@r charged with a crime for which
capital punishment may be imposed to adequate legalstance at all stages of the
proceedings, in accordance with Article 14 of thieinational Covenant on Civil and Political

Rights”.
24 praft United Nations Principles and GuidelinesAstess to Legal Aid in Criminal Justice
Systems http://www.unodc.org/documents/justice-and-prison-

reform/Draft_principles_and_Guidlines_on_accesdetml aid.pdf [accessed on 4th January
2012]
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2.3.2.AN OVERVIEW OF THE LEGAL FRAMEWORK IN__INDIA

At the time when the British came to India, thevgnal law in existence was
the Mohammedan law. This law, which had replacedH{mdu law, continued
to be the basic law in the Mofussil until the emaent of the Indian Penal Code
(Act XLV of 1860), but it had, in the meanwhile, dre modified very
extensively by the successive Regulations and Atthe Presidency Court,
viz., Calcutta, Madras, and Bombay and the CerBalernments. In the
beginning, the British engrafted the Muslim systeinadministration, but were
faced with much difficulty. As a result, the Moffils as well as the
Presidency Courts gradually began to turn to thgli&m law for guidance and
help. Thus, the criminal law administered in thedttency towns, came to be
in practice, the English criminal law. In Bombayriiguese law first replaced
the Mohmmedan law. Then followed the Company's ¢dvil670, and from
that time the English criminal law was applied,iyninder a Charter of 24th
September, 1726, the Mayor's Court was set up, thadcriminal law of

England was authoritatively administered in thatsgdency?®

In Madras and Calcutta, criminal jurisdiction wagymally exercised over the
Indian inhabitants through the Courts of the Eadtd Company in its capacity

asZamindaf®®

. Apparently, English Criminal law was applied maired more
extensively in these Courts as time went by, thoagthose towns there was
no definite substitution of that law for the Mohaswuhan criminal law. In 1726,
Mayor's Courts were established in Madras and @alcunder the same
Charter as that which set up the similar Court iomBay. However, in
adopting the British system, each of the Presidexmyts, namely, Bombay,
Calcutta and Madras followed an independent coofris own. The result was
a chaotic mass of conflicting and contradictoryisieas on similar points. The
regulations passed by different Presidencies @dfevidely in their scope and
contained different provisions. For instance, ia Bengal Presidency, serious
forgeries were punishable with imprisonment foeart double the term fixed

for perjury; whereas in the Bombay Presidency,ysgrivas punishable with

205 Gaur, Krishna Dedlextbook on the Indian Penal Codéniversal Law Publishing, 2009.
208 Note: Landlords
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imprisonment for a term double the term fixed ftwe tmost aggravated
forgeries”’ Likewise, in the Madras Presidency, the two ofésnwere exactly
on the same footin®® There was utter disorder and confusion in the

administration of criminal justice?®

To streamline the legal system in the then Britigdia the Governor-General
of India in Council by virtue of the authority vesdtin him under section 53 of
the Government of India Act, 1833 (3 and 4 Will,c485) appointed the "the
Indian Law Commissioners” in 1834 to inquire inke tthen existing state of
the law and to suggest a comprehensive Penal @odedia. Thus in 1834 the
First Law Commission of India was constituted witord Macaulay as its
President to prepare the Penal Code for Indiaedeived the assent of the
Governor-General in Council on October 6, 1860 #raIndian Penal Code
(Act XLV of 1860) came into force on January 1, 28@he genesis of a
uniform system of criminal jurisprudence for theoMnof India is to be found
in the form of Indian Penal Code, 1860 and CrimPaicedure Code, 197%
Since then, the law has undergone many amendmentslér to incorporate a
lot of changes and judicial clauses for the impmeat of justice delivery. The
Criminal Procedure Code, 1973 (CrBt)s the main legislation on procedure
for administration of substantive criminal law mdia. It was enacted in 1973
and came into force on 1 April, 1974. It made theatd sentence an
exceptional punishment and required that judgesrde'special reasons’ where
they did not award life imprisonmerft? This was a clear statement from the
Legislature that the death penalty was now to bexaeptional punishment

while life imprisonment would be the obvious pumsnt for murder.

27 Bombay Regulation (14 of 1827), secs. 16-17 diteGaur, Krishna DedTextbook on the
Indian Penal CodeUniversal Law Publishing, 2009.

28 Madras Regulation (6 of 1811), sec. 111. citedsaur, Krishna DeoTextbook on the
Indian Penal CodeUniversal Law Publishing, 2009.

209 Gaur, Hari Singh. "Penal Law of India/ol. | (1972). cited in Gaur, Krishna Debextbook
on the Indian Penal Cod&niversal Law Publishing, 2009.

29 Gaur, Krishna Dedlextbook on the Indian Penal Codéniversal Law Publishing, 2009.

211 Criminal Procedure Code, 1973 See at http://mbamfipdfs/ccp1973.pdf [accessed 29th
December 2011]

%2 gection 354(3), CrPC 1973.
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The fountain source of law in India is “The Consiitn of India’®*® which, in

turn, gives due recognition to statutes, case lagv@istomary law consistent
with its dispensations. Statutes are enacted bljaRent, State Legislatures
and Union Territory Legislatures. There is alsocaatwody of laws known as
subordinate legislation in the form of rules, regidns as well as by-laws
made by Central and State Governments and lochbaties like Municipal

Corporations, Municipalities, Gram Panchayats atieerolocal bodies. This
subordinate legislation is made under the authardpferred or delegated

either by Parliament or State or Union Territoryistature concerned.

The decisions of the Supreme Court are binding lbrCaurts within the
territory of India. As India is a land of divergs, local customs and
conventions which are not against statute, moradity. are to a limited extent
also recognized and taken into account by Courteva@dministering justice in
certain sphereS: It is one of the world's lengthiest written consibns with
395 articles and 8 schedules. It contains the gopoidts taken from the
constitutions of many countries in the world. ltsmyaassed on 26 November
1949 by the 'The Constituent Assembly' and is fudlyplicable since 26
January 1950. The Constituent Assembly had beeteeldor undivided India
and held its first sitting on 9th Decemberl946,asesembled on the 14th
August 1947, as The Sovereign Constituent Asserfdslythe dominion of
India. In regard to its composition the members ewveltected by indirect
election by the members of The Provisional LegwtatAssemblies (lower
house only). At the time of signing 284 out of 28@mbers of the Assembly

were present.

In a written Constitution, there are two kinds: a®a unitary type, where there
is only one government to the entire nation (Exa&asmre England, France,
etc.). The other one is federal type, where theguewf the nation are divided
between the Centreand States (Examples are In@4, Qwitzerland, etc.).
Regarding legislative relations, there is threefdidision of powers in the

#3The Constitution of India See at http://lawmin.imitcoi/coiason29july08.pdf [accessed 29th
December 2011]

214 sypreme Court of India See at http:/supremectindia.nic.in/constitution.htm [accessed
29th December 2011]
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Constitution. We have followed a system in whicleréh are two lists of
legislative powers, one for the Centre and therdibrethe State, known as the
Union List and the State List, respectively. An ifiddal list called the
Concurrent List has also been added. The Union witgsth consists of 97
subjects of national interest is the largest of theee lists. Some of the
important subjects included in this list are: DefenPrisons, Railways, Post
and Telegraph, Income Tax, Custom Duties, etc. Padiament has the
exclusive power to enact laws on the subjects dedun the Union List for the
entire country. The State List consists of 66 stisjef local interest. Some of
the important subjects included in this List aradeg and Commerce within the

State, Police, Jails, Fisheries, Forests, Indisstet.

The State Legislatures have been empowered to taske on the subjects
included in the State List. The Concurrent List siets of 47 subjects of
common interest to both the Union and the StatesneSof the subjects
included in this list are: Stamp Duties, Drugs aRdison, Electricity,

Newspapers etc. Both the Parliament and the Segesllatures can make laws
on the subjects included in this list. But in casa conflict between the Union
and the State law relating to the same subjectUthien law prevails over the
State law. Power to legislate on all subjects notuided in any of the three
lists vests with the Parliament. Taking into coesadion of unity and security
of the nation, the founding fathers (sic) of ournSution have given more
powers to the Centre. The State Governments hawve lraited powers.

Financially the States are dependent on the Cederece our Constitution is
more unitary, than federal in its nature. It ishtlg termed as quasi-federal by
some writer$*® Further we move on to look at the function of twirts in

India.

#5Ram, M. Rajalndian ConstitutionNew Age International (P) Limited, 2009.
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2.3.3.THE COURT SYSTEM

During the British rule in India the traditional dian judicial system was
reorganised by the British authorities on the basis Anglo-Saxon

jurisprudence. Mayor’s courts in the Presidencynswf Madras, Bombay and
Calcutta was established in 1726. The Regulating A¢73 established the
Supreme Court at Calcutta in 1773. The Indian jatlisystem during this
period consisted of two systems of courts: Supr@uerts in the Presidency
Towns of Calcutta, Madras and Bombay &atlarCourts in the provinces. In
1861, three high courts were established. In tuite thhe changing times, a
legal and judicial system developed into a wellamiged modern system of
law and administration of justice, which India inked on its becoming

independent®

The court structure in India is pyramidal in natldalike the American model

of dual court system, federal and state, Indiadasgle monolithic system.
Hence, the Supreme Court is the highest Apex Canudltits verdicts are final
in the constitutional matters, customs and tradiaod earlier decisions of the
various courts. The judicial system of a countriyeaup disputes and gives
judgment based on the laws. Both the judiciary twedlaws play an important
role in the society. The court of law performs thiportant task of protecting
the life, property, dignity and the rights of thézens. They are not controlled
by either the Legislature or the Executive. Theg axpected to function
impartially and independently. The judiciary plape role of interpreting and
applying laws and adjudicating upon controversiesvben one citizen and
another citizen / State — to maintain Rule of Lamd @&o assure that the
government runs according to law — in a countryhvaitwritten Constitution.

Judiciary has an additional function of safeguagdihe supremacy of the
Constitution by interpreting and applying its pmiehs and keeps all

authorities within the constitutional framework. eTjudiciary in all the states

21 Jois, Mandagadde Rarlaegal and constitutional History of Indi/ol. 1. Universal Law
Publishing Co, 1984.
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in India has practically the same structure withiations in designatiorfs.
The designations of courts are derived principéiym the Code of Civil
Procedure, 1908 (CPC) and the Code of Criminal éthae, 1973 (CrPC)
further embellished by local statutes. These statwatiso provide for their
functions and jurisdiction. At the top of the juidicsystems is the Supreme
Court of India, followed by High Court at the std¢eel. There are about 21

high courts in the country. At the district levillere are subordinate courts.

2.3.3.1.THE SUPREME COURT OF INDIA

The Supreme Court of India is the Apex Court atrthgonal level, which was
established on 28 January 1950, under Article 0)2d{ithe Constitution of
India. In this context Article 124(1) reads as f#nshall be a Supreme Court of
India consisting of a Chief Justice of India andtiluParliament by law
prescribes a larger number, of not more than sekglyges.” Through the
(Amendment) Act of 1986 the number of Judges in Spreme Court was
raised to 25. All proceedings in the Supreme Cargtconducted in Engligh®
The seat of the Supreme Court is in D&fhand the proceedings are open to
the public. Except for the chamber judge who sita aingle judge, benches of
two or more judges hear all matters. Five judges l@nstitutional matters
and, in special cases, larger benches are coestitlit addition to the judicial
autonomy, the Supreme Court has freedom from adir@tive dependence
and has the power to punish for contempt of cdodia has an independent
judiciary to interpret the Constitution and to ntain its sanctity. The Supreme
Court of India has the original jurisdiction to teetdisputes between the Union
and the States. It can declare a law as unconestitilt if it contravenes any

provision of the Constitution.

27 Jois, Mandagadde Raraegal and constitutional History of Indi/ol. 1. Universal Law
Publishing Co, 1984.

28 The Constitution of India, Art 348.

2% The Constitution of India, Art 130.
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2.3.3.2HIGH COURT

The highest court in a state is the High Courtstituted under Article 214 of
the Constitution of Indf&°, which reads “there shall be a High Court for each
State”. There are at present 21 high courts ircthatry®?* having jurisdiction
over more than one state/union territory. In featet due to large population
and geographical area benches have been set uptheddigh Courts. Each
High Court comprises of a Chief Justice and sublergjudges as the President

of India, appoints from time to time.

2.3.3.3.SUBORDINATE _JUDICIARY /THE JUDICIAL SERVICES OF THE STATE

The subordinate courts represent the first-tiethefentire judicial structure. It
is the focal point on which the goodwill of the ieafudiciary rests. Under the
Indian Judiciary, there are several Subordinate riSourhe High Court
functions under the Supreme Court. The Subordi@aterts, which function
under the High Courts, include District and Sessidoudges Courts, City
Courts, Taluk-level / Munisiff Courts, Judicial Matrate, Metropolitan
Magistrate, and Nyaya Panchayats. The Subordinatet€are of two types:
(1) Civil Court: It takes up matters such as motreysactions, property &
contracts, and passes judgment. (2) Criminal Cdiutdkes up matters such as
murder, theft & robbery, and passes judgments.Higgha Court has the power
to admit appeals in civil and criminal cases frone tSubordinate Courts.
Hence, appeals may be made to the High court agamgudgments given by
the Lower Courts. Similarly, appeals may be madeh® Supreme Court
against the judgments given by the High Courts.

The powers and functions of the criminal courts goeerned by the Code of
Criminal Procedure (CrPC), 1973 and the civil ceury the Code of Civil
Procedure, 1908 respectively. The CrPC providdevithg classes of criminal

courts: courts of session, courts of judicial migtes, courts of executive

220 The Constitution of India available at http:/lawnmic.in/coi/coiason29july08.pdf
[accessed on #™November 2011]

221 Note: With the creation of 3 new states viz., tirehal, Chattisgarh and Jharkhand in
2000, three new High Courts have been createcesetbtates, thus raising the number of High
Courts from 18 to 21.
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magistrate and, courts constituted under the latherahan the CrPC like,
Prevention of Corruption Act, 1991, Terrorist andsrptive Activities

(Prevention) Act, 1984 etc. Every state is dividlei a sessions’ division and
every sessions’ division into districts. The stgtavernment in consultation
with the high court alters the limits / numberssoth divisions and districts.
There is only one Court of Sessions for every sessidivision, though it may

have several judges. Further we move on to sesdfeguards for detainees

during arrest, interrogation and also safeguardsagtorture.
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2.3.4.SAFEGUARDS FOR DETAINEES

The Constitution of India and other laws providetaiea safeguards to the
detainees while in custody. Below are some safelguBor detainees during

arrest, detention, interrogation and torture.

2.3.4.1. 3FEGUARDS DURING ARREST AND_ DETENTION IN _LAW_ AND IN

PRACTICE

Article 22(2) of the Constitution of India and Seat57 of the CrPC requires
that all arrested persons be brought before a Matgswithin 24 hours of

arrest. InSheela Barse vs. State of Maharasfftthe Supreme Court clarified

that section 54 of the CrPC required that “the Mtgie before whom an

arrested person is produced shall enquire fromathested person whether he
has any complaint of torture or maltreatment in pbéce custody and inform

him that he has right under section 54 of the Ci®8e medically examined”.

Article 22 3(b) of the Indian Constitution excludésose detained under
preventive detention legislation from the righto® informed of the grounds of
arrest “as soon as may be”, the right to consult lae defended by a legal
practitioner of their choice and to be producedbefa Magistrate within 24

hours guaranteed under Article 22.

Section 41 of the CrPC provides police with swegppowers to arrest
individuals without warrant in a number of broadlfined situations including
the arrest of a person “against whom a reasonaiplaint has been made or
credible information has been received, or a resslensuspicion exists”. The
CrPC Amendment 2005 has incorporated safeguardarfest and detention.
Section 46 of the CrPC prohibits the arrest of anao after sunset and before
sunrise except in “exceptional circumstances” amer& such circumstances
exist the prior permission of the Judicial Magistrdst Class is required.
Under section 46 of the CrPC police can use unBpdand unlimited force to
arrest individuals. Subsection 2 permits a poliicer to use “all means

necessary to effect the arrest” if a person attenuptesist or evade arrest. Sub-

222gheela Barse vs. State of Maharasi#tR 1983 SC 378
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section 3 allows police to cause the death of aqmeonly if a person is
accused of an offence punishable with death or wtprisonment for life.
Section 50 A ensures that “Every police officeratiner person making any
arrest under this Code shall forthwith give theoinfation regarding such
arrest and the place where the arrested persoeing held to such person as
may be nominated by the arrested person for th@oger of giving such

information”.

Section 160(1) of the CrPC allows police to requaitiendance of witnesses at
a police station “provided that no male person unkle age of fifteen years or
woman shall be required to attend at any placerdtian the place in which
such male person or woman resides.” It is, howewettjnely ignored. The list
of “Dos and Don’ts” recommended by the Supreme Conrits 1997
judgment?® on the Armed Forces (Special Powers) Act, 1958uite the
instruction that women should not be searched ressted without the presence
of a female police officer. Section 18(2) of thereat Juvenile Justice (Care
and Protection) Act, 2000 specifies that no chiéeh de put in jail or police
lock-up. Children should be taken immediately befar Magistrate who can
order their detention in a Remand Home. In its nfiasteaching judgment to
date on this issue iD.K. Basu vs. State of West Bergfathe Supreme Court
in December 1996 issued 11 requirements to be wello as preventive
measures against custodial violence in all cas@srest or detention “till legal
provisions are made in that behalf’. These 11 requents are as follows:

1. The police personnel carrying out the arrest anadlvag the
interrogation of the arrestee should bear accunasthle and clear
identification and name tags with their designatiohhe particular of
all such personnel who handle interrogation of éneestee must be

recorded in a register.

22 Naga People'S Movement, Of Human ... vs Unionr@fd on 27 November, 1997 [WRIT
PETITIONS NOS. (C) NOS. 5328/80, ,9229-30/82 CNAPPEALS NOS. 721/85, 722/85,
723/85, 724/85, 2173-76/91, 2551/91 AND WRIT PETDNS (C) NOS. 13644-45/84 S.C.
AGRAWAL, J.7]

224p K. Basu vs. State of West Bengtk 1997 SC 610.
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That the police officer carrying out the arrestlspeepare a memo of
arrest at the time of arrest and such memo shadittested by at least
one witness, who may be either a member of thelyamhithe arrestee
or a respectable person of the locality from whbeearrest is made. It
shall also be counter signed by the arrestee aaltl @ntain the time
and date of arrest.

A person who has been arrested or detained anceirg) theld in
custody in a police station or interrogation cemirether lock-up, shall
be entitled to have one friend or relative or otherson known to him
or having interest in his welfare being informes,saon as practicable,
that he has been arrested and is being detaingx gtarticular place,
unless the attesting witness of the memo of aiges$timself such a
friend or a relative of the arrestee.

The time, place of arrest and venue of custodynomestee must be
notified by the police where the next friend oratele of the arrestee
lives outside the district or town through the Liefyals Organization in
the District and the police station of the areacesned telegraphically
within a period of 8 to 12 hours after the arrest.

The person arrested must be made aware of histoghive someone
informed of his arrest or detention as soon aspali under arrest or is
detained.

An entry must be made in the diary at the placdeténtion regarding
the arrest of the person which shall also disctbeename of the next
friend of the person who has been informed of tiheshand the names
of the land particulars of the police officials whose custody the
arrestee is.

The arrestee should, where he so request, be xdsoirged at the time
of his arrest and major and minor injuries, if gmgsent on his /her
body, must be recorded at that time. The Inspe®temo’ must be
signed both by the arrestee and the police offeffecting the arrest
and its copy provided to the arrestee.

The arrestee should be subjected to medical exéoriny the trained
doctor every 48 hours during his detention in cdigtioy a doctor on the
panel of approved doctor appointed by Director, ItheGervices of the
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concerned State or Union Territory, Director, HegRervices should
prepare such a panel for all Tehsils and Distastsvell.

9. Copies of all the documents including the memoroés, referred to
above, should be sent to the Magistrate for hisrcec

10. The arrestee may be permitted to meet his lawyenglinterrogation,
though not throughout the interrogation.

11. A police control room should be provided at alltded and State
headquarters where information regarding the amgst the place of
custody of the arrestee shall be communicated byofficer causing
the arrest, within 12 hours of effecting the arrastl at the police

control room it should be displayed on a conspisumatice board.

In Joginder Kumar vs. state of UP and ottfétshe Supreme Court directed
that those arrested should be allowed to informeswoma of their arrest and
detention, that they should be informed of thidhitignd an entry made in the
general diary of who was informed. The court furtttbrected that the

Magistrate before whom the detainee was broughtildhoheck that these
requirements have been fulfilled and concluded thae above requirements
shall be followed in all cases of arrest till legabvisions are made in this
behalf. These requirements shall be in additionht rights of the arrested
persons found in the various Police Manuals. Thespirements are not
exhaustive. The DGPs (Director Generals of Polidegll states in India shall

iIssue necessary instructions requiring due obseevahthese requirements. In
addition, departmental instruction shall also bsuésl that a police officer
making an arrest should also record in the casy,diae reasons for making

the arrest”.

225 Joginder Kumar vs. state of UP and oth&@94 AIR 1349, 1994 SCC (4) 260
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2.3.4.2.3FEGUARDS DURING INTERROGATION

Sections 25 and 26 of the Indian Evidence Act, ¥&7@ake it clear that
confessions made to a police officer are not adbiesss evidence. Section 27
of the Indian Evidence Act, 1872 (confessions legdito finding of
corroborating evidence) means that confessionstdref use to the police. If
a crime is ‘solved’ on the basis of illegal extrantof evidence, that evidence
is still admissible. Section 162 of the CrPC prakilbthe use of a statement of
an accused recorded by a police officer and prtshibie police officer from
obtaining the signature of a person on the statemede by the accused.
Despite this, it is common practice for police trce detainees to sign
statements or blank sheets of paper. Section 16thefCrPC states that
Magistrates are required to ensure that a coniegsionade voluntarily. The
right of detainees to legal counsel has been gianteler Article 21 of the
Constitution and the Supreme CourtNandini Satpathy vs. P.L. D&Af has
interpreted that right to mean that detainees laaright to consult a lawyer of
choice and that right includes the right to thespree of a lawyer during

interrogation.

2.3.4.3.3FEGUARDS AGAINST TORTURE

The protection of an individual from torture anduab by the police and other
law enforcing officers is a matter of deep conaera free society. Experience
shows that worst violations of human rights takacpl during the course of
investigation, when the police with a view to secawvidence or confession
often resort to third degree methods includingu@tand adopts techniques of
screening arrest by either not recording the aoesiescribing the deprivation
of liberty merely as a prolonged interrogation. $tdial torture” is a naked
violation of human dignity and degradation whiclstdeys, to a very large

extent, the individual personality. It is a caldeth assault on human dignity

226 Indian Evidence Act, 1872
http://chddistrictcourts.gov.in/THE%20INDIAN%20EVENCE %20ACT .pdf [accessed off 1
December 2011]

227 Nandini Satpathy vs. P.L. DaAiR 1978 SC 1025.

97




and whenever human dignity is wounded, civilisatiakes a step backward —
flag of humanity must on each such occasion flyf-h&lst?*® Torture in
custody flouts the basic rights of the citizensogrised by the Indian
Constitution and is an affront to human dignity.li€® excesses and the
maltreatment of detainees/ undertrial prisonersusipects tarnishes the image
of any civilised nation and encourages the merKimaki’ (police uniforms) to
consider themselves to be above the law and someteven to become law
unto themselves. Unless stern measures are takehettk the malady, the
foundations of the criminal justice delivery systemould be shaken and the

civilization itself would risk the consequence efiling towards perishirfg?

While torture is not specifically prohibited undie constitution, Indian courts
have held that Article 21 of The Constitution oflim which is the right to life
implies protection against torture. Sections 33aha&f IPC which speaks of
voluntary causing hurt to extort confession or infation, punishable with 7
years of imprisonment and Section 331 of IPC whialks about causing
grievous hurt, punishable with 10 years of imprisent. Section 29 of the
Indian Police Act, 1861 specifically forbids theaptice and provides for
imprisonment not exceeding three months with oheuat hard labour for
offences including “unwarrantable personal violertoeany person in his

custody”. However these provisions are rarely wsgalnst police officials.

In addition, Section 376 of the IPC specifies thierce of rape in custody.
Article 21 - Right to Life and Personal Liberty tife Constitution of India
assures every individual a life of dignity and phgé security. It guarantees
justice to all and the right not to be deprivedreedom except by due process
of law and through a fair trial. The Right to Lié#so casts a duty on the State
to see that all inhabitants of the country haveessdo the basic requirements
of a good and decent life such as an educationpsnefdivelihood, a clean and
healthy environment and so on. Article 32 and 22¢hRto Constitutional
Remedies of the Constitution of India guaranteesryevndividual whose
Fundamental Rights have been violated or not predeoy the State, the right

228D K. Basu v. Stae of West BengaAIR (SC)-610, 1997-SCC-1-416.
229 gtate of Madhya Pradesh v. Shyamsunder Trii&$i5-SCC-4-262.
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to approach the Supreme Court or the High CourtHeir protection. It gives

the Supreme Court or the High Court powers to takaediate action to stop a
violation of Fundamental Rights and punish the raffsr. The National and

State Human Rights Commissions have also beemsat additional places to
get redress for human rights violations. In sonaest there are now human
rights courts even at the district level. Howewbee Supreme Court has held
that the right not to be tortured is enshrinedhi@ Right to Life guaranteed in

Article 21 of the Constitution of India.

The same judgment also says that police is undégal duty and has
legitimate right to arrest a criminal and to intgate him during the
investigation of an offence but it must be remeratiethat the law does not
permit use of third degree methods or torture afuaed in custody during
interrogation and investigation with a view to slthe crime. End cannot
justify the means. The interrogation and investayainto a crime should be in
true sense purposeful to make the investigatioectffe. By torturing a person
and using third degree methods, the police woulddm®mplishing behind the
closed doors what the demands of our legal ordérdoNo society can permit
it. In addition to this, this particular judgmemtlks that personal liberty is a
sacred and cherished right under the Constitutidre expression “life or
personal liberty” in Article 21 has been held talude the right to live with
human dignity and thus it would also include witlitgelf a guarantee against
torture and assault by the State or its functiasafi’

20D, K. Basu v. State of West BengahIR (SC)-610, 1997-SCC-1-416.
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2.3.5.RELEVANT LAWS AND PROCEDURES FOR THE DEATH PENALTY

There are relevant laws and procedures to hand dgath sentence. In
addition to that there are guidelines for awardimg death sentence. Also after
handing over the death sentence, prisoners can thaste possible stages of
judicial appeal against this sentence. Also thigtige discusses the
circumstance in which the prisoner is issued aclblavarrant’ which states
when the prison would be executed. Besides thesséttion also discusses the

fundamental rights of condemned prisoners.

There are two broad categories of laws that provatedeath sentences in
India: the Indian Penal Code, 1860 (IB&)and special or local legislation.
The source of the power to award death senten@Esdrom Section 53 of the
IPC. This is a general provision on punishment. T?@ provides for capital
punishment for the following offences, or for crival conspiracy to commit

any of the following offences (Section 120-B):

1. Treason, for waging war against the Governmenmhai@l (Section 121);

2. Abetment of mutiny actually committed (Section 132)

3. Perjury resulting in the conviction and death oframocent person (Section
194);

4. Threatening or inducing any person to give falselence resulting in the
conviction and death of an innocent person (Sed8sA);

5. Murder (Section 302) and murder committed by a &émvict (Section
303);

6. Abetment of a suicide by a minor, insane personntwxicated person
(Section 305);

7. Attempted murder by a serving life convict (Sect@v(2));

8. Kidnapping for ransom (Section 364A); and

9. Dacoity [armed robbery or banditry] with murder ¢8en 396).

The IPC provides a definition of crimes and prdsesithe punishment to be

imposed when the commission of a crime is estaddighrough a trial process

31 Indian Penal Code, 1860 See at_http://districtediahabad.up.nic.in/articles/IPC.pdf
[accessed on 18th January 2012]
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in a court of law in which evidence is placed beftite court and the accused
is provided with an opportunity not only to tese thvidence of the prosecution
but to also lead their own evidence, if so desired.

The Criminal Procedure Code, 1973 (CrP€)s a comprehensive law that sets
out procedural rules for the administration of ¢nait justice. The 1973 Code
was the result of a major overhaul of the previQugle of 1898. The Code
covers procedures from the registration of an a#emo the powers, duties and
responsibilities of various authorities involved imvestigation as well as
procedural safeguards, provisions relating to baidl so on. The Code also
elaborates on the principles and procedures gawgithe conduct of trials, the
manner of admission of evidence and related issudsinating in provisions
that govern the handing down of a judgment at tiet & a trial in a criminal
prosecution. The Code also contains provisionstinglato the right of
convicted persons to file revision petitions angdesds in higher courts of law.

There are a number of other special legislatioas @tso provide for the death
penalty. In some cases the offences provide fordatany death sentences

1. Laws relating to the Armed Forces, for example AlreForce Act, 1950,

the Army Act, 1950 the Navy Act, 1950 and the Inidbetan Border

Police Force Act, 1992

Defence and Internal Security of India Act, 1971

Defence of India Act, 1971 (Section 5)

Commission of Sati (Prevention) Act, 1987 (Secdgh))

Narcotic Drugs and Psychotropic Substances (PrewgnAct 1985, as

amended in 1988 (Section 31A)

6. Terrorist and Disruptive Activities (Prevention) tAc1987 (TADA)
(Section 3(2)(i))

7. Prevention of Terrorism Act, 2002 (POTA) (Sectiqg)8a))

8. Scheduled Castes and Scheduled Tribes (Preventigkirocities) Act,
1989 (Section 3(2)(i))

9. Explosive Substances Act, 1908, as amended in g&xdtion 3(b))

a bk~ 0N

232 The Criminal Procedure Code, 1973 See at httpd/nit.in/pdfs/ccp1973.pdf [accessed on
18th January 2012]
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10.Arms Act, 1959, as amended in 1988 (Section 27)

11.Unlawful Activities Prevention Act, 1967, as amedda 2004 (Section
16(1))

12.A number of state laws, including: Maharashtra @unbf Organised
Crime Act, 1999 (Section 3(1)(i)), Karnataka Cohtwb Organised Crime
Act, 2000 (Section 3(1)(i)), The Andhra Pradesh t@wnof Organised
Crime Act, 2001(Section 3(1)(i)), The Arunachal d&sh Control of
Organised Crime Act, 2002 (Section 3(1)(i))

Unless special provisions are contained withingheve-mentioned laws, the
procedures set out in the CrPC are followed intiaato the investigation and
prosecution of crimes under these laws. Cruciadlypumber of these laws
include changes to the rules relating to the apatiea of evidence at trial
stage. For example, a number of laws relating egatl acts of “terrorism”
have permitted the use of confessions made by@rsad to a police officer as
evidence. Under ordinary criminal law, such confass are inadmissible and
of no evidentiary value largely because of concatysut the use of torture by
police to extract confessions. Similarly, while aglsions made by one accused
about another co-accused are not admissible uhdeartinary criminal law, in
some of the special laws such as TADA and POTA ldkhehas allowed for

certain presumptions to be drawn implicating otmaused.

2.3.5.1 GUIDELINES FOR AWARDING DEATH SENTENCE

In India the mandatory death penalty has not beeexistence since at least
1860, except for a very limited class of offendéins1983 the Supreme Court
of India struck down a mandatory death sentenctherbasis that no judicial

discretion existed for the offence concerned e.grder committed whilst

under a life sentend® The murders are “terrible” and therefore, the faict

the murder being “terrible” cannot be an adequatson for imposing the
death sentence, otherwise the death sentence waadlbne a rule, not an
exception and Section 354 @)the IPCwill be a dead lettef>*

23 Mithu v. State of Punjafil983) AIR 473, 1983 SCR (2) 690
%34 sant Gopal Alias Bhagat v. State of UF995- Cr. L.J. — 312 — All.
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The Supreme Court evolved various guidelines foaradwmg death sentence to
an offender. One such case Bachan Singh vs. State of Purfféb The
following propositions are mentioned in this c&Sé:

1. The extreme penalty of death need not be infliebeckpt in gravest cases
of extreme culpability;

2. Before opting for the death penalty the circumstanaf the ‘offender’ also
require to be taken into consideration along whtl tircumstances of the
‘crime’;

3. Life imprisonment is the rule and death sentencanigxception. In other
words death sentence must be imposed only whenirifgisonment
appears to be an altogether inadequate punishnasighregard to the
relevant circumstances of the crime, and providesl dption to impose
sentence of imprisonment for life cannot be comgmesly exercised
having regard to the nature and circumstances @fctime and all the
relevant circumstances;

4. A balance-sheet of aggravating and mitigating emstances has to be
drawn up and in doing so the mitigating circumséanicave to be accorded
full weightage and a just balance has to be sthatlveen the aggravating
and the mitigating circumstances, before the opsaxercised.

The Supreme Court further says that in order tdyafigese guidelines inter

alia the following questions may be asked and arexve

1. Is there something uncommon about the crime wheclders a sentence of
imprisonment for life inadequate and calls for attlesentence?

2. Are the circumstances of the crime such that tiere alternative but to
impose death sentence even after according maximaightage to the
mitigating circumstances which speak in favournaf offender?

Life imprisonment is, as a normal rule, the appiatprsentence for murder and
the death penalty can only be justified in the ésarof rare” cases where, for
special reasons in the individual case, the casircampelled to take the

exceptional course of imposing the death penaltyerathan the life sentence.

2>Bachan Singh v. State of Punjgh980) 2 SCC 684: AIR 1980 SC 898.
2% sjraujudeen, ARights of prisonersAssociated Book Company, Chennai, 2008.
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Justice Chandrachud CJHNfithu v. State of Punj&b’ summarises the ratio of
theBachan Singltase as follows: “The majority concluded that ®ecB02 of
the Penal Code is valid for three reasons: Firdtiat the death sentence
provided for by section 302 is an alternative fe imprisonment; secondly,
that special reasons have to be stated if the nawteais departed from and
the death sentence has to be imposed; and thirdlyaccused is entitled to be
heard on the question of sentence. The last oktli@®e reasons becomes
relevant only because of the first of these reasionsther words, it is because
the court has an option to impose either of thegemtences, subject to the rule
that the normal punishment for murder is life ispnment, that it is important
to hear the accused on the question of sentéfice.

2.3.5.2. THREE POSSIBLE STAGES OF JUDICIAL PROCESS IN DEATH PENALTY

CASES

The CrPC, 1973 provides for the possibility of eetistage judicial process.
Since all death penalty cases involve a charge wfder or similar other
serious offences, all initial trials under the oty criminal law are held
before a District and Sessions Court in a particatate. In the event of the
trial court awarding a death sentence, it is mangar the respective High
Court of that state to confirm the sentence (Sac@i@6 CrPC). The High Court
has the power to direct further inquiry to be madadditional evidence to be
taken upon any point bearing on the guilt or inmoeeof the accused at this
stage (Section 367 CrPC). Based on its assessrhémt evidence on record,
the High Court may: (i) confirm or pass any othentence, or (ii) annul the
conviction and convict for any other offence thiag¢ tSessions Court might
have convicted the accused of or order a newdnahe basis of the amended

charge, or (iii) acquit the accused person.

The High Court is also the first appellate courtdgerson sentenced to death.

At the third level is the Supreme Court of India.the event that a trial court

Z7 Mithu v. State of Punjafil983) AIR 473, 1983 SCR (2) 690
238 Fitzgerald, QC Edward and Starmer, QC KaiiGuide to Sentencing in Capital Caséke
Death Penalty Project Ltd, London 2007
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acquits an accused in a case involving a crimeghafie by death, the state
alone can file an appeal against acquittal befoeeHigh Court (Section 378

CrPC). The High Court can either confirm the adqlibr set aside the

acquittal and convict the accused for the allegedes and impose sentence. If
the acquittal is set aside and a death sentencesedp Section 379 of the
CrPC provides for an automatic appeal to the Supr@ourt. Appeals may

also be filed by the state for enhancement of sestemposed by the trial

court or the High Court if it feels that the semenmposed is inadequate
(Section 377 CrPC). Ordinarily, relatives of thetwns of the crime can file

revision petitions (but not appeals) seeking enbarent of the punishment in
the High Court or Supreme Court.

There is no automatic right of appeal from the omfethe High Court to the
Supreme Court in death penalty cases except ituatisin in which the High
Court has imposed a death sentence while quashitiglacourt acquittal.
‘Special Leave’ to file an appeal with the Supre@murt has to be granted by
the High Court or the Supreme Court has to givedda file an appeal before
it. In the case of some special legislations suctha Terrorist and Disruptive
Activities (Prevention) Act 1987, the law providdsat appeals against the
ruling of the trial court should automatically lemly with the Supreme Court
(though this Act lapsed in 1995, trials under thet @ontinue to this day). The
Supreme Court can dismiss a death sentencedrcéisene, i.e. at the threshold
stage itself without even admitting the appealcfamsideration.

2.3.5.3WHEN SENTENCED TO DEATH

Nevertheless, when a prisoner is sentenced to ,d&8atttion 368(1) of the
CrPC, 1898 provides for hanging by neck till dedthis has not been amended
by the CrPC, 1973. Section 354(5) reads, "When @argon is sentenced to
death, the sentence shall direct that he be habgele neck till he is dead.”
The execution of the death penalty in India, urtterCrPC, is thus carried out
with hanging by neck till death during the last oveundred years. The
execution of the death penalty is carried out icoadance with section 354(5)
of the CrPC, 1973 and Jail Manuals of the respe@itates in India.
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For example, Chapter XXXI, Jail Manual of Punjald afaryana provides for
the various steps leading to the execution of teathd sentence. Paragraph
847(1) of the manual states that every prisoneeutite sentence of the death
shall immediately on his (her) arrival in the pnsafter sentence, be searched
by, or by order of the Deputy Superintendent, alhdardicles shall be taken
from her/him which the Deputy Superintendent deeitnglangerous or
inexpedient to leave in his possession. Furtheagraph 847(2) states that
every such prisoner shall be confined in a cellrafsam all other prisoners,
and shall be placed by day and by night under tlaege of a guard. After such
admission of the prisoner in the jail, the Deputipp&intendent is required to
examine the cell and has to satisfy her/himself th&s secure and has no
article which can be used as a weapon or instrunvéhtwhich the prisoner

can commit suicide.

The said Deputy Superintendent also has to enbkatehere is nothing in the
cell which in her/his opinion is inexpedient to ipétrits remaining in such cell.
Every cell in which any convict who is under sertif death, is at any time
to be confined shall, before such convict is placed, be examined by the
Deputy Superintendent, or other officer appointedthat behalf, who shall
satisfy her/himself that it is secure and contaiosarticle of any kind which
the prisoner could by any possibility use as a waapf offence or as an
instrument with which to commit suicide, or whidhs, in the opinion of the
Superintendent, inexpedient to permit to remaisuoh cell. It goes on further
to describe the various restrictions pertainingthie use of the apparels,
bedding, constant surveillance of the guard, howeep the keys of the cell
‘safe’, that at no other time shall the door of ttedl in which a condemned
prisoner is confined, be opened without first hardfileg the prisoner and so
securing her/him against the possibility of usimgance or, if s/he declines to
be handcuffed, unless at least three members oédtablishment are present

so on and so fortf®

239 , Law Commission of India: 187th Repar“Mode of Execution of Death

Sentence and Incident al Matter€Dctober 2003
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2.3.5.4 FUNDAMENTAL RIGHTS OF CONDEMNED PRISONERS

Even a person under death sentence has humanwiliats are non-negotiable
and even a dangerous prisoner, standing trialpbhag liberties which cannot
be bartered away/° Convicts are not, by mere reason of the convigtion
denuded of all the fundamental rights which theheowise possess. A
compulsion under the authority of law, followingcanviction, to live in a
prison house entails to, by its own force, the nkggpion of fundamental
freedoms like the right to move freely throughche territory of India or the
right to “practice” a profession. The convict istidad to the precious right
guaranteed by Atrticle 21 of the Constitution thatshall not be deprived of his
life or personal liberty except according to prasedestablished by laff*

Article 14 (Equality before law), Article 19 (freenhs of speech, assembly and
movement, residence, practice profession.) andclar2l (right to life and
personal liberty) of the Constitution of India aret mutually exclusive. They
sustain, strengthen and nourish each other. Theywailable to prisoners as
well as free individuals. Prison walls do not kempg Fundamental Rights. A
person under sentence of death may also claim Fugttal Rights. When a
person is deprived of her life or liberty; it must a just, fair and reasonable
procedure. Just, fair and reasonable procedureiampl right to free legal
services where s/he cannot avail them, the righ& tepeedy trial, humane
conditions of detention. ‘Procedure establishedawy does not end with the

pronouncement of sentence, it includes the carryirigf sentencé&'?

There are also several rules prescribed in the@®fidanual of each state. For
instance, the State of Maharashtra in the Mahamashtisons (Prisoners
Sentenced to Death) Rules, 187 ktates the articles that the prisoner has to be
given on admission in the prison, about the gugrdinthe cell, confinement in

a cell, the right to be visited by relatives, fidsnor lawyer every week or even

240 gynil Batra v. Delhi Administration and oth&878-(4)-SCC-494: 1978 — Cr.L.J — 1741 —
SC

241 Bhuvan Mohan Patnaik v. State of A@2975) 2 SCR 24: AIR 1974 SC 2092.

2427 V. Vatheeswaran v. The State of TLAB3 Cr. L.J. 481, 1983-SCC-2-68.

243 pnppendix 2: Prison Manual Chapter XLII (Prisonsestenced to death)
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more often based on the discretion of the superitget of the prison etc. In
the case of condemned prisoners, the Court awangisacsingle sentence viz.,
death. But it cannot be instantly executed bec#asexecutability is possible
only on confirmation by the High Court. In the me#duile, s/he cannot be let
loose for s/he must be available for decapitatibemthe judicial processes are
exhausted. So, it is Section 366 (2) of CrP that takes care of this
interregnum by committing the convict to jail cutyo Form 40 authorizes
safe-keeping. It recites as follows: “This is tatherize and require you to
receive the said (prisoner’'s name) into your cugtiodthe said jail, together
with this warrant, and him there safely to keepiluydu shall receive the
further warrant or order of this Court, carryingareffect the order of the said

Court.”

This ‘safe-keeping’ in jail custody is the limitgarisdiction of the jailor. The
convict is not sentenced to imprisonment or is sehtenced to solitary
confinement. S/he is a guest in custody, in the-kaéping of the host-jailor
until the terminal hour of terrestrial farewell wks him away to the halter.
This is trusteeship in the hands of the Superirgajchot imprisonment in the
true sense. Section 366 (2) Criminal Procedure Qddé Custody}*> and
Form 40 (safely to keep) underscore this conceptfarced by the absence of
a sentence of imprisonment under Sectiofi&@ad with Section 74’, Indian
Penal Code 1860.

244 gection 366 (2) CrPC (Jail Custody): The Courtspras the sentence shall commit the
convicted person to jail custody under a warrant.

245 gection 366 (2) CrPC (Jail Custody): The Courtspras the sentence shall commit the
convicted person to jail custody under a warrant.

246 pynishments.-- The punishments to which offendeesliable under the provisions of this
Code are-- First.-- Death; 2[ Secondly.-- Impris@mtnfor life;] 3[ Fourthly.-- Imprisonment,
which is of two descriptions, namely:- (1) Rigorptkat is with hard labour; (2) Simple;
Fifthly.-- Forfeiture of property; Sixthly.-- Fine.

247 3olitary confinement.-- Whenever any person isvimad of an offence for which under
this Code the Court has power to sentence hingtwaus imprisonment, the Court may, by its
sentence, order that the offender shall be kepolitary confinement for any portion or
portions of the imprisonment to which he is senteghaot exceeding three months in the
whole, according to the following scale, that issiy-- a time not exceeding one month if the
term of imprisonment shall not exceed six month&na not exceeding two months if the term
of imprisonment shall exceed six months and 1[Ishat exceed one] year: a time not
exceeding three months if the term of imprisonnsatl exceed one year.
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The inference is inevitable that if the ‘condemnadi/man were harmed by
physical or mental torture, the law would not taterthe doing since injury and
safety are obvious enemies. And once this qualé@atistinction between

imprisonment and safe-keeping within the prisograsped, the power of the
jailor becomes benign. The prisoners are entitbeeVery creature comfort and
cultural facility that compassionate safe-keepingplies. Bed and pillow,

opportunity to commerce with human kind, worshigshrines, if any, games,
books newspapers, writing material, meeting famigmbers, and all the good
things of life, so long as life lasts and prisogiliies exist. To distort safe-
keeping into a hidden opportunity to cage the vwaard to traumatize her/him is
to betray the custody of the law. Safe custody duasmean deprivation,
isolation, banishment from the lantern banquetrifgm life and inflictions of

travails as if guardianship were best fulfilled fmaking the ward suffer near-

insanity.?*®

For, long segregation lashes the sense until thdt dppses into the
neighbourhood of lunacy. Safe-keeping means keepismidpody and mind in
fair condition. To torture her/his mind is unsafeking. Injury to her/his
personality is not safe-keeping. So, Section 36®CCforbids any act which
disrupts the man in his body and mind. To presém#ehis flesh and crush
her/his spirit is not safe keeping, whatever eideei Neither the Indian Penal
Code nor the Criminal Procedure Code lends validitgny action beyond the
needs of safety, and any other deprivation, whatéwe reason, has not the
authority of law. Any executive action which spaldraction of the life and
liberty of a human being kept in prison precingistely for safe custody, is a
challenge to the basic notion of the rule of lawurreasonable, unequal,
arbitrary and unjust. A death sentence can no nbaredenuded of life’s

amenities than a civil debtor, fine defaulter, n@mance defaulter or

248 gunil Batra v. Delhi Administration and oth&878-(4)-SCC-494: 1978 — Cr.L.J — 1741 —
SC; Anand Mohan and ors. v. State of Bihab08 Cr. L. J. 1273 Bihfriveniben v. State of
Guijrat, AIR 1989 SC 1335; 1990 Cr. L.J. 1810.
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contemner — indeed, a gross confusion accounts tfos terrible

maltreatment?®

Confinement inside a prison does not necessarifyorncellular isolation.
Segregation of one person all alone in a singlé isesolitary confinement.
Section 73, IPC prescribes the limit of solitarynfieement. Since it is a
separate punishment, the Court alone can impokenibuld be a subversion of
this statutory provision (Section 73 and 74 IPCimpart a meaning to section
30 (27 of the Prisons Act 9 of 1894, whereby a discipinaariant of
solitary confinement can be clamped down on a pasainder sentence of
death.

2.3.6.RECENT HIGHLIGHTS OF DEATH PENALTY IN INDIA

At the end of May 2011, the ex-President Pratibhél Pejected the mercy
petitions—the last appeals available to death roisopers in India—in the
cases of Devinder Pal Singh Bhullar and Mahendrth Nlms. Prof. Bhullar
was sentenced to death in 2001 for plotting testamitacks that killed nine
people in Delhi in 1993, while Das has been on hdeatv since 1997 for
committing a murder in Guwahati, Assam, in 1996.

Three more mercy petitions were rejected by theiéeat in August 2011 in
the case of three men who had been convictedatioelto the assassination of
former Prime Minister Rajiv Gandhi. Murugan, Samthand Arivu (alias
Perarivalan) were sentenced to death in Januarg 19a Special Anti-
Terrorist Court and had their sentences confirmgdhle Supreme Court of
India in May 1999. However, executions in the abowentioned cases were

suspended by courts to allow for the consideratioseparate legal challenges

249 Sunil Batra v. Delhi Administration and oth&B78-(4)-SCC-494: 1978 — Cr.L.J — 1741 —
SC; Anand Mohan and ors. v. State of Bihad08 Cr. L. J. 1273 Bihfriveniben v. State of
Gujrat, AIR 1989 SC 1335; 1990 Cr. L.J. 1810.

20 section 30: Prisoners under sentence of death) Every prisoner under sentence of death
shall, immediately on his arrival in the prisoneafsentence, be searched by, or by the order of,
the Jailer and all articles shall be taken from ,hwhich the Jailer deems it dangerous or
inexpedient to leave in his possessi@).Every such prisoner shall be confined in a cedirap
from all other prisoners, and shall be places byatal by night under the charge of a guard.
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on the delay in the decision of the mercy petitjargd the constitutionality of

the prolonged stay on death row.

On 16 June 2011, the Mumbai High Court found thatrhandatory imposition
of the death penalty under Section 31-A of tNarcotic Drugs and
Psychotropic Substances Act, 1986lated Article 21 of the Constitution of
India, and ruled that it be changed to give judgediscretionary choice of
punishment. Following the judgment, engaging ingheduction, manufacture,
possession, transportation, import into India, exdoom India or trans-
shipment of narcotic drugs as well as financingeatly or indirectly, any of
these activities are offences that are punishapehth at the discretion of the

judge.

In December 2011, the Indian Parliament approvgisliEtion making acts of
terrorism aimed at sabotaging oil and gas pipelimasishable by death, in
cases where the act of sabotage is likely to cdes¢h of any other person.
During the same month in the western state of @ujarlaw making the
production and sale of toxic alcohol punishabledeath came into forcéa!

The lone survivor of the Mumbai terror attacks B0 — Ajmal Kasab was
executed on ZiNovember 2012 at Yerwarda Central Prison, Maharast?

The last execution in India was off' February when the State of Delhi

executed Afzal Guru at Tihar Central Prison, Delhi.

1 Amnesty International Report “Death sentences exetutions 2011” London accessed at
[http://www.amnesty.org/en/library/asset/ ACT50/@1¥2/en/241a8301-05b4-41c0-bfd9-
2fe72899cda4/act500012012en.pdf] StDkecember 2012

252 Amnesty International News 2November 2012 [accessed of2Rovember 2012 See at
http://www.amnesty.org/en/news/kasab-executionasgmts-indian-death-penalty-backslide-
2012-11-21]
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2.4.DIGNITY

After discussing death penalty in the realm of masi social theories and
looking at it from the factual dimension of lawattempt to discuss the concept
of dignity which is central to this study. The gmg central question of this
study explores if the dignity of prisoners is ughethile confronting the
criminal justice system and while surviving the ttheeow. | have used the
following definition to operationalise dignity, “Hian Dignity is the essential
feature which distinguishes human beings from otheatures. Human Dignity
and the uniqueness of the human being are groundagman free will, in the
capacity for moral choice and individual autononiyherent in all human
beings, human dignity is the moral and philosoghigstification for equality
and other universal human rights® There is a vast array of literature on
dignity in the field of history, philosophy, law @nother social sciences.
However, | limit this section with a discussion alignity with specific

reference to the prisoners and death penalty.

An analysis of dignity may begin with its etymologi root, the Latin
"dignitas' translated as ‘worth’. One lexical meaning of rdty is "intrinsic
worth." Thus, when the United Nations (UN) Chartfers to the "dignity and
worth" of the human person, it uses synonyms fersidume concept. Other UN
instruments speak of "inherent dignity,” an expi@sshat is close to "intrinsic
worth"#** Historical accounts of human dignity typically disuishes four
different sources: the Greek and Roman heritagenioating in Cicero’s
notion of ‘dignitas: the biblical conception of man and woman as gein
created in the image of God; KanWgirdeas opposed to price; and, finally,
the concept of dignity that turned up after 194%umerous declarations and
constitutional laws. Although not unrelated, asffisight these traditions point

in quite different direction$>

%3 Nowak, Manfred Protecting Dignity: Agenda for Human Rights: Progsereport of the
Eminent Persons PaneB6 (2009); Statman, Daniel. "Humiliation, digniéyd self-respect.”
Philosophical Psycholog¥3, no. 4 (2000): 523-540.

%4 statman, Daniel. "Humiliation, dignity and selpect."Philosophical Psychologg3, no.
4 (2000): 523-540.

%5 Kaufmann, Paulus, Hannes Kuch, Christian Neuhagused Elaine Webster, eds.
Humiliation, degradation, dehumanization: Humanndfy violated Vol. 24. Springer, 2010.
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The concept of ‘dignity’ is an omnipresent compdneindebates about capital
punishment. It is a ‘vague but powerful id@athat influences and defines the
direction of the death penalty- dialogue, in no kipart because its vagueness
and power enable it to be invoked in support ofiady/different views. The
most commonly accepted understanding of dignityhésone that depicts it as
an inalienable element of humanity, without whichesison ceases to have any
worth — physical, psychological, or moral. A persgemothing without his/her
dignity. Dignity is ‘a kind of intrinsic worth thabelongs equally to all human

beings’.>*’

At a basic level, any kind of punishment is morghsoblematic because it
involves applying punitive measures to certain vidiials, measures which
society deems immoral if applied to anyone elserétis something about the
argument that dignity is an inalienable elemerttwhanity that intensifies this
problem. If every human being has dignity and isiadg- insofar as they
automatically possess dignity by virtue of beingmiam — then surely an
individual's dignity is threatened by differentigreatment. Differential
treatment that is punitive — and, as such, is uralde to the recipient —
enhances the threat to dignity. In this respeetetltan be no greater punitive
act of indignity than an execution. Gewirth suggestat humans have such
dignity regardless of how they are treated; certamdes of treatment may
violate but not remove their dignify® This is indeed true, but ends when the
‘treatment’ in question is capital punishmért.

With regards to death penalty, Justice V.R. Krislyex, a former Supreme
Court Judge, India says that “Death sentence isnaolable command of

compassionate culture and fundamental expressi@o®él justice grandeur.

%% Dworkin, RonaldTaking rights seriouslyHarvard University Press, 1978. cited in
Knowles, Helen J. "A dialogue on death penalty dighCriminology and Criminal Justice
11, no. 2 (2011): 115-128.

%7 Gewirth, Alan. "Human dignity as the basis of tgjhThe constitution of rights: Human
dignity and American valug4992): 10-46. cited in Knowles, Helen J. "A digle on death
penalty dignity."Criminology and Criminal Justic&l, no. 2 (2011): 115-128.

28 Gewirth, Alan. "Human dignity as the basis of tighThe constitution of rights: Human
dignity and American valugd992): 10-46.. cited in Knowles, Helen J. "A diglle on death
penalty dignity."Criminology and Criminal Justic&l, no. 2 (2011): 115-128.

#9Knowles, Helen J. "A dialogue on death penaltynitig" Criminology and Criminal Justice
11, no. 2 (2011): 115-128.
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No civilized state shall have authority to infld¢ath penalty even in the rarest
of rare cases, lest it be condemned as guilty ebarday and devoid of
humanity. Universal respect for Human Rights comaisaabsolute abolition of
capital punishment as no state, committed to sqgesice and human rights
can stultify or demolish the right to life of anyrman being”. Similarly Justice
Brennan suggests what constitutes as a “cruel ansual” punishment. One of
these criteria was that punishment must not bysdégerity be degrading to
human dignity. Death penalty according to JusticenBan degrades human
dignity because it cannot be shown to serve anglgairpose more effectively

than a significantly less drastic punishment.

The “paradigm violation” of human dignity is “tortaus punishment,” which

capital punishment is, mentally more than physycdh the Furman case, the
target is torture or what is torture- like: livign death row for a long period
and then enduring execution that is rarely fresesfous pain. The trouble is
that apart from the metaphor of the human beingnasbject that is toyed with

and discarded, and the reference to the statélsddb recognize a prisoner as
a fellow human being, the entire burden of Brensaaasoning against capital
punishment is carried by the view that the infbatiof such severe pain is

immoral, a great immorality committed by the stat@.

Kaufmannand others also add that if we want to underskamdan dignity, we
should start with instances of its violation, irzsteof attempting to derive a
conception of human dignity from our normative eshas Kant did. Kaufmann
suggests that we should chooseegative approachi.e. start from situations
which we are inclined to describe as violationdiofman dignity and then ask
what is it that makes it so appealing to use thiscept instead of referring to,
for example, harming, infringing autonomy or vialgt human rights. The
negative turn, i.e. to start with violations, notly provides us with a
philosophical motivation to look into human dignlwut also gives us an idea
of which features may be essenffdiStarting also with the negative approach

20 K ateb, GeorgeHuman dignity Harvard University Press, 2011.
%1 Kaufmann, Paulus, Hannes Kuch, Christian Neuhagused Elaine Webster, eds.
Humiliation, degradation, dehumanization: Humanndfy violated Vol. 24. Springer, 2010.
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it has been explicated in literature earlier abuture that prisoners face in
custody. Nowak says thabrture is the most serious violation of the human
right to personal integrity and dignity. It can c@nsidered an aggravated form
of “Cruel, Inhumane, and Degrading treatment (CIDHe further adds that
the decisive distinction between torture and CIBTnhot the intensity of the
pain or suffering inflicted, but the powerlessnetshe victim and the purpose
for which the pain is being inflicted. Powerlessh@seans that the victim is
under the direct control of the torturer; this Usumeans detention or a similar

form of deprivation of personal liberty?

The research also tries to explore and understamdilifferent stages that the
prisoners experience before being sentenced tdh-déatir experience and
perceptions about the treatment meted out to thieterature has often
explicated that individuals are tortured in custedth whipping, stripping, and
beating and even to the extent of the state killamgindividual by using
torture?®® In addition to this, the other aim of this studytd understand the
prisoners’ perceptions and experiences about togiditions on the death row
and their survival on the death row. The “death mivenomenon” or “death
row syndrome” is a combination of circumstancesntbon death rofi* that
produce severe mental trauma and physical detédoréan prisoners under
those sentencé®® There has been a lot of deliberation on deathlpena a

form of torture®®®

%2 Nowak, Manfred. "What practices constitute tortut#S and UN standardsHuman Rights
Quarterly 28, no. 4 (2006): 809-841.

23 Hunt, Lynn Avery.lnventing human rights: A historyWW Norton & Company, 2007.

24 Note: Death row is the prison that houses inmsgesenced to death.

%5 Hudson, Patrick. "Does the death row phenomenolateé a prisoner's human rights under
international law?.European Journal of International La#, no. 4 (2000): 833-856.

266 camus, AlbertReflections on the Guillotindridtjof-Karla Publications, 1960.; Bluestone,
Harvey, and Carl L. McGahee. "Reaction to extremness: Impending death by execution."
The American Journal of Psychiatry; The Americaardal of Psychiatry(1962).; UN General
Assembly, Torture and other cruel, inhuman or degrading treant or punishment: note/ by
the Secretary-General 28 July 2008, A/63/175, available at:
http://www.unhcr.org/refworld/docid/48db99e82.htmlaccessed 30 December 2012]
(Transmits interim report of the Special Rapportefithe Human Rights Council on torture
and other cruel, inhuman or degrading treatmepuoishment, Manfred Nowak, submitted in
accordance with General Assembly resolution 62/1A8nex: Istanbul Statement on the Use
and Effects of Solitary Confinement": p. 22-25.)
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It is the experience of absolute powerlessnesshwtrieates the feeling among
the victims of certain gross human rights violasipoto have lost their dignity
and humanity®’ This brings us to the next concept of vulnerapilithich
defines our humanity and acts as the common bésigroan rights. The idea
of our vulnerable human nature is closely assogiatéh certain fundamental
rights, such as the right to life. Moreover, oneldalso feel self-respect to be
injured if one is humiliated®® Someone can feel humiliated without in fact
being humiliated and one can respond to a hunahatith different feelings,
or stoic indifference. Humiliation in the normatisense is when someone
attempts to lower another person below the statua buman being with
dignity through an improper attitude or treatmelnt.this normative sense,
humiliation is close to dehumanization, however albbtkinds of degrading
treatment can be understood as humiliatiigrhe purpose of torture is not
only to make a person talk, but make him betragmstiioo. The victim must
turn himself by his screams and by his submissibo & lower animal, in the
eyes of all and in his own ey&9.In the course of torture, the victim loses
more and more his reference to the world, beingwhrback to his own bodily
existence. The victim thus gradually loses his er human voice?’*At the
end, he or she can but scream like an animal, lgrjost breathe and stutter.

It is rejection or exclusion that lies at the hedrhumiliation. Exclusion is one
form of a deep loss of recognition. Surely, notrgviess of recognition is
humiliating. An insult constitutes a “weak” form tifss of recognition which
threatens a person in his/ her honour or prestige, not yet in his/her
dignity.?’? An important practical realization of strong forrof disrespect is
the practice of exclusion. Exclusion, in this vieefers to an essentially social
process, as it is linked with recognition, or, moprecisely, with

misrecognition. Of course, exclusion can be undecktliterally, as spatial

%7 Nowak, Manfred foreword in Kaufmann, Paulus, HanKech, Christian Neuhaeuser, and
Elaine Webster, edslumiliation, degradation, dehumanization: Humanrdig violated Vol.
24. Springer, 2010.

258 Margalit, Avishai.The decent societiarvard University Press, 1996.

29 Margalit, Avishai.The decent societiarvard University Press, 1996.

2 g3artre, Jean-Paul. 1958. Preface in Alleg, Hatmé questionBison Books, 2006.

21 Scarry, Elaine.The body in pain: The making and unmaking of theldvoOxford
University Press, USA, 1985.

272 Margalit, Avishai.The decent societidarvard University Press, 1996.
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segregation, when we think of ghettos, for examipléhe perspective of social
exclusion, however, the process of exclusion ierimlly linked with the
problem of recognitio’”® Wacquant compares ghettos and prisons as they
both belong to the same class of organizations,eharmstitutions of forced
confinement: the ghetto is a manner of ‘social @riswhile the prison
functions as a ‘judicial ghetto’. He says that batl entrusted with enclosing a
stigmatized population so as to neutralize the ristand/or symbolic threat
that it poses for the broader society from whichas been extruded. And, for
that reason, ghetto and prison tend to evolveioglalt patterns and cultural
forms that display striking similarities and inuigg parallels deserving of
systematic study in diverse national and histosedings>"*

Concurrently, Statman claims that an intimate cotioe exists between the
notion of human dignity and the notion of humileati seems to be a
commonplacé’® Humiliation is seen as first and foremost an ipjto the
dignity of its victims, an injury usually described figurative language: in
humiliation, one "is stripped of one's dignt{® one is "robbed of" dignit§’’
or simply "loses" i€”® In Avishai Margalit's words, "if there is no copteof
human dignity, then there is no concept of humdiaeither"?”® David Luban
has discussed the relationship between US intaiomganethods and the
concept of dignity, arguing for a conception of rdtg as non-humiliation.
According to Luban, techniques such as the stripphdetainees, terrifying
them into fouling themselves, and sexually taunthmgm, epitomise the loss of

dignity that accompanies deliberate humiliation.

In the case of torture, the connection is withityrrg and “breaking” the

victim. Fear is perhaps the most important evil-exadonnected with the pain

23 Kaufmann, Paulus, Hannes Kuch, Christian Neuhaeused Elaine Webster, eds.
Humiliation, degradation, dehumanization: Humanndfy violated Vol. 24. Springer, 2010.

274 \Wacquant, Loic. "The newpeculiar institution: Qe prison as surrogate ghetto."
Theoretical criminology, no. 3 (2000): 377-389.

25 Statman, Daniel. "Humiliation, dignity and selspect."Philosophical Psychologg3, no.

4 (2000): 523-540.

2% Gilbert, Paul. “The evolution of social attractiess and its role in shame, humiliation, guilt
and therapy.British Journal of Medical Psychologg0, no. 2 (2011): 113-147.

2’7 Dillon, Robin S. "Self-respect: Moral, emotionpdlitical.” Ethics(1997): 226-249.

278 Margalit, Avishai.The decent societiarvard University Press, 1996.

219 Margalit, Avishai.The decent societidarvard University Press, 1996.
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of torture. The torture victim never knows whetlés torturer will do even
worse things, regardless of any legal restrictidhs; uncertainty is perpetual.
And terror itself is closely connected with huntikke, especially when
someone else sets about terrifying us. Terror makewhimper and beg; it
makes us lose control of our bowel and bladder. Alme Ghraib dog handlers
had contests to see who could make a detainediimskelf first. The strategic
use of terror is one way that torture and humdiatare tightly bound together.
But that is not all. The experience of acute paintself degrading because it
collapses our world and reduces us to mere prisonérour bodies. Pain
forcibly severs our focus on anything outside of iushrinks our horizon to
our own body. This is degrading in itself, but whierhappens in front of

spectators, the experience is doubly shameful andlfating2%°

The need to belong is so strong that its protectieaitor, that is, self-esteem,
alters one to perceive threats of exclusion in@oeraatic manner which does
not depend on rational reflection, though sucheribn might sometimes be
able to turn off the alarm, so to say, if found lhe ungrounded. Some
diminishing of our self-esteem occurs automaticallgn when an insult comes
from people who pose no real threat to our sodatus®®! An evolutionary

framework for the understanding of shame and hatol is also developed
by Paul Gilbert who suggests that social attraoes, rather than fighting, has
become the most salient strategy for humans to giitus and to develop
useful relationships in groups. That is why theesignce of being degraded,
devalued, unattractive, "not worth bothering withs' so threatening for

humans, an experience common to both shame andiioni®?

This connection between humiliation and social esicin helps us realise how
such exclusion might entail humiliation irrespeetiof other moral aspects of
the situation at hand. First, humiliation is indegent of the overall moral

justification of the humiliating behaviour. For mapears it was believed that

280 | yban, David. "Human Dignity, Humiliation, and Tore." Kennedy Institute of Ethics
Journal 19, no. 3 (2009): 211-230.

21| eary, Mark R., and Deborah L. Downs. "Interpeaddnnctions of the self-esteem motive:
The self-esteem system as a sociometer.” (1995).

22 Gilbert, Paul. “The evolution of social attractiess and its role in shame, humiliation, guilt
and therapy.British Journal of Medical Psychologi0, no. 2 (2011): 113-147.
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retributive justice permits, maybe even requird® humiliation of wicked
criminals. The vulnerability to humiliation is thig side of the human urge for
social inclusion and recognition. Since this urgand the vulnerability to
humiliation that comes with it - has obvious evimoary advantages, it is not
irrational. Nor is further philosophical justifigah required to render
humiliation rational. A strong feeling for feelingumiliated exists when the
humiliating behaviour is explicitly intended to dade its victims. When there
is no intent to humiliate, or when one simply miderstands the message of
the assumed humiliator, the reason for feeling hatad is much weaker, or

does not exist®®

In this context, it is also imperative to understdhe relation between human
dignity and human rightsln the context of the Universal Declaration of
Human Rights (UDHR) we find the assumption thatréhes an internal
relationship between having human dignity and hgviuman rights. In
several documents we find the idea that human wigaithe basis of human
rights such as in Articles 21 and 23 of the UDHRewmhit is stated that
“‘everyone [ . ] is entitled to realization.[. ] of the economic, social and
cultural rights indispensable for his dignity”, atidit these are rights “ensuring
[. . ] an existence worthy of human dignity”. Human digns seen as only
another label for “the entire set of human rightb& difference would just be a
linguistic one. Human dignity might be understosdagerm for the most basic
human rights. In this sense human dignity would visdated if the most

fundamental liberties and rights were at stake.

This approach would additionally leave the relagiop between human
dignity and the entire concept of human rights yhered and this concept of
human dignity could not be the basis of human sigiduman dignity is
understood as “the right to have rights”. This aptcof “human dignity”
refers to some reflections of Hannah Arendt in dngailysis of totalitarianism.
In the context of the*1World War she wrote how many refugees lost their

citizenship and with it all legal protection andrgpaularly referred to the

83 Statman, Daniel. "Humiliation, dignity and selpect."Philosophical Psychologg3, no.
4 (2000): 523-540.
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statelessness of people. Here, to claim a “righitatee rights” is a claim for a
right to citizenship for each human being and wilhs citizenship, the
protection that a political and legal community Wwbgrant. Of course, the first
“right” in the “right to have rights” must be of ather kind than the “rights”
that come with citizenship. This concept of humagnily emphasizes the

rights-orientations of human dignity.

Human dignity is also considered as the basis ofidnurights. This idea is
formulated in the context of the human rights framek itself. This would
imply that human dignity is something other thamilan rights; it would not
just be another name for the entire set of humgimsibut possessing human
rights would be the normative consequence of haviagan dignity. The
foundational function in relation to human righssdentral to this concept of
human dignity. In this context, the normative capsnces of human dignity
would have to be explained in terms of human rigbtse can doubt whether
“human dignity” here has a distinct normative comtéeyond the human
rights. The specificity of human dignity would hatve be seen in the
foundational function in relation to the rights andt in a specific normative
content. If one were to assume that “human dignitgs normative elements
that go beyond the human rights themselves, thieseeats would have to be

explained within the whole framework of human rigfif

Marx however has criticized the protection of rgyhthile responding to the
proclamation of rights in the Constitutions of Pgylmania and New
Hampshire and in the French Declaration by deridimggidea that rights could
be useful in creating a new political communityr Farx, these rights stressed
the individual's egoistic preoccupations, rathemanthproviding human
emancipation from religion, property, and law. Mdrxd a vision of a future
community in which all needs would be satisfied] anwhich there would be
no conflicts of interests and, therefore, no ralerfghts or their enforcement.
Marx also highlighted the puzzle that if rights daa limited for the public

4 Kaufmann, Paulus, Hannes Kuch, Christian Neuhagused Elaine Webster, eds.
Humiliation, degradation, dehumanization: Humanndfy violated Vol. 24. Springer, 2010.
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good then the proclamation that the aim of politida is the protection of

rights becomes convolutétf

The concept of dignity is not without any critiddacklin for instance while
talking about medical ethics claims dignity to beeless and describes it as
"Either vague restatements of other, more preaisgons or mere slogans that
add nothing to an understanding of the toffftThere was an immediate
response to this statement by MackiihThis has been critiqued recently by
Schroeder who attempts to rescue dignity by pagifour distinct concepts
that fall under one umbrella term namely Kantiagndty, Aristocratic dignity,
Comportment dignity and Meritorious dignity. Kamtidignity is an inviolable
property of all human beings, which gives the psssethe right never to be
treated simply as a means, but always at the saneeats an end. Aristocratic
dignity is the outwardly-displayed quality of a ham being who acts in
accordance with her superior rank and position. @mtment dignity is the
outwardly displayed quality of a human being whaésaa accordance with
society’s expectations of well-mannered demeanoawt bearing. Finally,
Meritorious dignity is a virtue, which subsumes foar cardinal virtues and

one’s sense of self-worth.

Equipped with these four definitions of dignity,H8eeder says that unbearable
pain, embarrassment, and anxiety have no relevémcdantian-inspired,
inviolable dignity. Such intrinsic dignity cannoe bost and is not available in
degrees. Those under extreme pain, embarrassmeranaiety have no less or
no more dignity than the more fortunate. She furtheéds that people like
Nelson Mandela and Aung San Suu Kyiv show dignitleflance in their fight
for human rights. Dignified-defiance is mostly figel by dignity as a virtue, a

strong sense of self-worth, courage, wisdom, tearmes, and justice. Yet, it

285 Marx, Karl. "On the Jewish Question” (1843Writings of the young Marx on philosophy
and society(1975).

286 Macklin, Ruth. "Dignity is a useless concept: itans no more than respect for persons or
their autonomy.'BMJ: British Medical JournaB27, no. 7429 (2003): 1419.

287 Responses to Macklin, Ruth. "Dignity is a uselesscept: it means no more than respect
for persons or their autonomy." BMJ: British Medidaurnal 327, no. 7429 (2003): 1419. Eg.
by Miles, Bore, R. “Dignity: not useless, just ancept in need of greater understanding.” 17
February 2004; Rapoport, JaysbbDignity a useless concept?22 December 2003 BMJ:
British Medical Journal
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also has an element of comportment dignity, as shiomdefiant posture and
poise. When asked who shows great dignity, humamgbdend to look for

dignity as a virtue with the required comportmentd anot as an intrinsic
quality of human beings, which can never be lostivis a view expressed by

most legislative instrument&®

Similarly another critic is where Misztal terms thetion of dignity to be
problematic as it has been frequently criticizedit® lack of conceptual clarity
and openness to misinterpretation. Further sheoedsds that in practice the
meaning of dignity is context-specific, varying rgiicantly from nation to
nation and often over time within particular julittbns. She emphasises that
the current universalistic identity of dignity calfor respect of autonomous
wills, rejects humiliating constraints on freedomdarefers to rights than
duties. She also reflects on dignity as Kant's gateal imperatives ‘the
intrinsic, non-negotiable non-fungible worth thaheres in the very human
being®®® where she points out that it would be a mistakeagsociate the
discovery of the idea of dignity with modern soigst The notion of dignity is
a concept with long history, which stretches frontiquity to contemporary
ethical and legal debates and documéffts.

These constitutive elements of dignity, therefadjculate what, from this
perspective, would be the 'minimum core' charasties of 'being human’,
notably the singularity of each human being, theadity of all human beings,
and the personal autonomy necessary to live afdigniife. Two ideas, in
particular, encapsulate this essence of dignistiga and freedom. Justice here
denotes the aspiration to organize society in atayevery human is treated
according to the fullness of his or her being, t@ reduce him or her to

abstract categories, and to do so equally withFaledom in relation to dignity

288 Schroeder, Doris. "Dignity: Two riddles and founncepts."Cambridge Quarterly of
Healthcare Ethicd 7, no. 02 (2008): 230-238.
¥ Waldron, Jeremy, and Locke God. "Dignity and ram¢hives Européennes de

Sociologie48, no. 2 (2007): 201. Cited in Misztal, Barbara'Ahe idea of dignity Its modern
significance."European Journal of Social Theok, no. 1 (2013): 101-121.

290 Misztal, Barbara A. "The idea of dignity Its modesignificance.'European Journal of
Social Theoryl6, no. 1 (2013): 101-121.
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refers to freedom from domination or freedom framtiumentalisation. This
"freedom from", however, is not simply in the sen$a classic negative right,
i.e. a liberty like freedom from arbitrary arreBgedom from discrimination.
Rather it is something like a "right of rights"right to be treated for what one
is as opposed to simply as an instance of a urdlvaltsstraction, and indeed a
right not to be instrumentalized even for the psgof guaranteeing rights of
others or even of oneself. In addition, freedonmfrdomination is not so much
an "absence" of non-domination, as a positive sketeis linked to a feeling of
being treated with integrity. Both justice and ftem, hence, give dignity its

particular flavour: dignity impowermerft’*

Coming back to Nowak, human dignity is inherentatbhuman beings and
culling from the above that dignity is empowermkzaids me to claim that all
human beings must be empowered under any condifibis. research here
seeks to explore this concept of dignity if theg apheld while confronting the
criminal justice system and while surviving the ttheeow. It will also be a
point of departure to assess if any of these cistantes empower prisoners on

death row.

291 Beyleveld, Deryck, and Roger Brownswoktlman dignity in bioethics and biola@xford
University Press, 2001.; Whitman, James Q. "Two tdtesCultures of Privacy: Dignity versus
Liberty, The."Yale LJ113 (2003): 1151.
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2.5.EVIDENCE —REVIEW OF LITERATURE

We have looked at the issue of death penalty flwercontext of various social
theories, legal dimension and by exploring the ephof dignity of prisoners.
However without having the ‘state of the art of tthlepenalty’ the review of
literature would be incomplete. Trying to fill thgap, the literature review is
conceptualized with 4 M’'s. They armodus-operandiof death penalty
worldwide; the marginalised and the vulnerable eatl row; the multi-faceted
arguments and the actors of death penalty; and Imettsical and political
aspect of death penalty. Figure 3 below represtetssonceptual map of the
literature review. Literature mainly comes from theited States (U.S.) where
there are a vast number of studies done on deathltpeand related issues
however there are also a few studies from Afriddmddle Eastern and Asian
continents. This section firstly traces the isstideath penalty in the U.S. and
then worldwide. Secondly, it looks at various sésdwhich focus on the
marginalised and the vulnerable people on the deathwhich includes ethnic
and racial minority, women, mentally ill and juvies on death row. Thirdly, it
discusses diverse researches on abolition, deterreffect, delay, reversal,
right of the family and researches on death perca$es. In addition to this, it
also discusses researches with actors in the mamfedeath penalty which
includes jurors, family members and doctors. Finahis section ends with a
discussion on researches conducted on the mdnadakand political aspect of
death penalty.

Figure 3: Conceptual map of literature review
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2.5.1.MODUS-OPERANDI OF DEATH PENALTY WORLDWIDE

Over the past three decades, the United Statesrhbsaced the death penalty
with tenacious enthusiasm. While most of those tresiwhose legal systems
and cultures are normally compared to the UnitedeSthave abolished capital
punishment, the United States continues to employ titimate tool of
punishment. The death penalty has achieved an aifglad prominence in our
public life and left an indelible imprint on our lg@s and culture. It has also
provoked intense scholarly debate, much of it deddd explaining the roots
of American exceptionalism. Another study takesifeeigent approach to the
issue by examining the historical and theoreticasumptions that have
underpinned the discussion of capital punishmettienUnited States today. At
various times the death penalty has been portragedn anachronism, an
inheritance, or an innovation, with little reflemti on the consequences that
flow from the choice of words by using comparatiead historical
investigations of both Europe and America in ortiercast fresh light on

familiar questions about the meaning of capitalipument®?

Garland has described the death penalty in the &S peculiar institution,
and a uniquely American one. Despite its comprakienabolition elsewhere
in the Western world, capital punishment continureslozens of American
states— a fact that is frequently discussed betyamderstood. Garland argues
that the same puzzlement surrounds the peculian fbat American capital
punishment now takes, with its uneven applicatiig, seemingly endless
delays, and the uncertainty of its ever being edriout in individual cases,
none of which seem conducive to effective crimetidror criminal justice.
He explains this tenacity and shows how the pradafaleath penalty has come
to bear the distinctive hallmarks of America’s pioll institutions and cultural
conflicts. America’s radical federalism and locantbcracy, as well as its
legacy of violence and racism, account for its dje@ce from the rest of the
West. However, the elites of other nations weree dbl impose nationwide

abolition from above, despite public objections. &ioan elites are unable and

292 Garland, David, McGowen, Randall and Michael Memmmerica's Death Penalty:
Between Past and PreseitYU Press, 2011.
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unwilling to end a punishment that has the suppbthe local majorities and
has a storied place in popular culture. Federatits@mought to rationalize and
civilize an institution that, too often resembletlyaching, not only producing
layers of legal process but also delays and relger¥at the Supreme Court
insists that the issue is to be decided by thel Ipoltical actors and public
opinion. So the death penalty continues to resgomabpular will, enhancing
the power of the criminal justice professionalgvling drama for the media,

and bringing pleasure to a public audience who wmesits chilling tales>

Hugo Adam Bedau, one of our prominent scholarsherigsue of death penalty
has written extensively with updated statisticad amsearch data, recent
Supreme Court decisions, and the current debate aaystal punishment. He
also describes the status of the death penaltydwaité to current attitudes of
Americans toward convicted killers, from legal argnts challenging the
constitutionality of the death penalty to moral wargnts enlisting the New
Testament in support of it, from controversies aherrole of race and class in
the judicial system to proposals to televise exenst® Similarly, Bedau and
Cassell have argued that one of the main reasongptose the death penalty is
that it may violate Eighth Amendment rights, which against cruel and

unusual punishments.

That was the reason for introducing the electrigicin New York in 1890 as
an improved method of execution over hanging. Bt tmethod has been
debated because the electric chair is known tdhaancfire and the thought of
watching a condemned man burn to death is not hamdiis same
humanitarian argument was used for the executicdhadeof lethal gas, which
was introduced in Nevada in 1923. Today, the madstespread method of
execution is use of the lethal injection. Lethgkation is thought to include no
bodily mutilation, no disfigurement, no delay, ndoar, and no pain. But in
2006, it became recognized that condemned prisomerg have received
extremely painful executions due to poor adminigtraof the injections and

29 Garland, David.Peculiar Institution: America's Death Penalty in @ge of Abolition
Harvard University Press, 2010.

294 Bedau, Hugo Adam, edlhe death penalty in America: Current controversiéford
University Press, USA, 1998.
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its been argued and grounds for appeal of deathtesees in court
unsuccessfully. Another argument against the deathalty is the risk of
executing the innocent. Defendants are convicted nurder based on
circumstantial evidence, false eyewitness testimoagd coerced false
confessions during police interrogations. Defenglat trial for murder also
receive poor legal counsel with little or no expade. The courts assume that
public defenders who have experience only in instedraud and bank fraud
type cases could handle capital cases. Public defsralso handle appeals of

death sentences improperly. There has never been person executed”

Bedau and Cassell said that “Support for capitaighument necessarily means
accepting a punishment that is applied unequally @t largely condemns
poor and disfavoured defendants who are unablebtairo adequate legal
assistance”. Two Justices on the United Statese®wpCourt actually publicly
admitted on the pervasive inadequacy of appointathsel in capital cases.
Public defenders are also under-paid and over-wilbr®wer 80 per cent of the
inmates with a death sentence were tried, conviatedl sentenced to death
with a public defender whose compensation was chpp&1,000. Therefore,
public defenders usually do not spend the necessaryunt of time on a

capital case to effectively defend the defendant.

Bedau and Cassell conclude that death sentencesnposed in a criminal
justice system that treats you better if you acé and guilty than if you are
poor and innocent. Another argument is that defetsdaf a different race are
treated unfairly in the criminal justice systemjully is more likely to convict a
black defendant and sentence him to death for magla white victim than a
white defendant for murdering a black victim. Mapyisoners who were
executed were mentally ill and some were juveraliethe time of their crime.
There are a number of moral arguments againstaathgenalty. Abolitionists
believe in the value of human life and the resgecthuman life. Others
believe that the state has no right to kill anyt®frisoners. Some see the death

2% Bedau, Hugo Adam, and Paul G. Cassell, Bahating the death penalty: should America
have capital punishment? The experts on both sigiee their best cas®©xford University
Press, USA, 2004.
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penalty as an affront to human dignity. Others dwai the death penalty
violates the offender’s right to life. Some opptse death penalty because of
what it reveals about Americans in tolerating amut advocating these

killings.?%

In addition to this, there is a vast amount ofréitare on the death row
syndrome which has been written in the previoui@eof the same chapter. It
is imperative to mention that both the EuropeanrCotiHuman Rights and
the Human Rights Committee have considered thetiquesf “the death row
phenomenon”; whether or not the long wait for ex®ecu on death row
constitutes a form of “cruel, inhuman or degradirgatment” in contravention
of their respective human rights instruments. White approaches and
decisions of the two bodies are somewhat differetiiat is clear is that the
anguished wait on death row for execution has becamlaim on the part of
the convicted petitioners to seek redress fronrmatéonal bodies from their
death sentence and/or extradition from a jurisoiictiwithout capital
punishment to one where the death row phenomendaimmed to be violative

of human rights lav?’

There have been very few studies or peer reviewedes written about death
penalty in India. One such study the author poirted political leaders have
remained in two minds on the issue. While beingined towards abolition in

theory they have nevertheless recognized the existef extremely heinous
cases which, in their view, deserve death perfdivpnother study reveals the
non-adherence to the mandatory procedural requirtenpge-sentencing

hearing, the real possibility of the wrong beingwacted, the uncertainty of

executive clemency and the domination of debatthéyetentionist®®

2% Bedau, Hugo Adam, and Paul G. Cassell, Bédating the death penalty: should America
have capital punishment? The experts on both siaee their best cas®©xford University
Press, USA, 2004.

297 Manfred Nowak,The Death Penalty An Inhuman Punishmemt?Orlin, Rosas and
Scheinin, The Jurisprudence of Human Rights Law: A Compagativterpretive Approach,
Institute for Human Rights, Abo Akademi Universifyyrku, 2000, at p. 30.

2% Gupta, Subhash Capital punishment in IndiDeep & Deep Publications, 1986.

29 Muralidhar, S., Hang Them Now, and Hang Them Nwidia’s Travails with the Death
Penalty."Journal of Indian Law Institutd0 (1998): 143-173.
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Scholars have discussed the aspect of ‘closureghifamily members of the
victims killed. Madeira calls it the ‘closure genhigrguing that the closure
genie proves false or its pursuit violates a dedetid constitutional rights.
Closure, though a term with great rhetorical fontehe capital punishment
context, has to date evaded systematic analysstead has embroiled in
ideological controversy. For victims who have rulblibe rights lamp for
years, inclusion in capital proceedings and accaryipg closure opportunities
are perceived as a force with the potential totignashes of peace and finality.
Madeira argues against rebottling the closure gemnisk not only seriously

implausible but unsound under principles of comroative theory.

He summarizes how legal scholarship has descrilmsdire up to this point,

and then examines how courts utilize the rhetoficlasure to effect change
for victims’ families in a variety of contexts bgwiewing widespread scholarly
opposition to utilizing criminal law to pursue theeutic ends. It seeks to
broaden the contemporary understanding of closyiexploring how members
of one victim population - Oklahoma City Bombingctins’ families and

survivors have described closure in intensive taetce interviews. These
reflections provide the foundation for theorizinigstre as a communicative
concept composed of two interdependent behaviourtervention and

reflexivity. While intervention is an interpersonabmponent that urges
victims’ families to take action to effect changedapursue accountability,
reflexivity is an intrapersonal component that reglghem to contemplate and

work through grief, emotion, and trauma after aebwne’s murdet?®

Adding to the number of studies on death penaltydoated in the U.S. one
such study on death penalty was commissioned it of New Jersey. The
New Jersey Death Penalty Study Commission wasextdat P.L.2005, ¢.321.
The enactment directed the Commission to studyasfiects of the death
penalty as currently administered in New Jerseytaneport its findings and
recommendations, including any recommended legslato the Legislature

and the Governor. The Commission’s findings an@meoendations indicated

309 Madeira, Jody L. "“Why Rebottle the Genie?”: Capiting on Closure in Death Penalty
Proceedings." (2009).
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the lack of compelling evidence to prove that Neersdy death penalty
rationally serves a legitimate penological intedgcondly it suggested that the
costs of the death penalty are greater than thies addife in prison without
parole, but it is not possible to measure thesdscwdth any degree of
precision. Further, there is increasing evidencat tihe death penalty is
inconsistent with evolving standards of decencyeltealed that the available
data do not support a finding of invidious raci@sin the application of the
death penalty in New Jersey. It also revealed tiwatabolition of the death
penalty will eliminate the risk of disproportiortgliin capital sentencing.
Moreover, it showed that the penological interesexecuting a small number
of persons guilty of murder is not sufficiently cpetling to justify the risk of
making an irreversible mistake and that the altieraaof life imprisonment in
a maximum security institution without the posstiilof parole would
sufficiently ensure public safety and address otlegitimate social and
penological interests, including the interests b& tfamilies of murder

victims 302

Further to give a brief overview of the federal tthepenalty system in the U.S,
a research provides information regarding the fdddeath penalty system
since the enactment of the first modern capitaighument statute in 1988. The
study explains the Department of Justice's intedlealsion-making process for
deciding whether to seek the death penalty in iddal cases, and presents
statistical information focusing on the racial/ethand geographic distribution
of defendants and their victims at particular ssagé that decision-making
process. Overall, however, the federal governmeamititues to play a
relatively small role in administering the deatmaky in this country. From
1930 to 1999, state governments executed over 4é@¥hdants. During the
same time period, the federal government execudede®endants and has not
carried out any executions since 1963.FurtherntbeeDepartment of Justice's
Bureau of Justice Statistics (BJS) reports thatheyend of 1998 (the most
recent year for which this statistic is availabliere were 3,433 defendants

with pending death sentences in the States, compgard9 defendants with

301 , New Jersey. Death Penalty Study Gssion.New Jersey Death Penalty

Study Commission RepoNew Jersey Death Penalty Study Commission, 2007.
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currently pending death sentences in the federsiesy Thus, despite the
expansion of the availability of the federal deptimalty since 1988, federal
defendants account for approximately one-half oé qer cent of all the
defendants on death row in the United States.

There have been few studies conducted worldwiddeaith penalty but here is
an attempt to discuss a few that were publishednhagy with Africa, Iran,
China and India. Capital punishment was introducettie colonies during the
British rule in many African countries and the ladisubcontinent. Capital
punishment in British colonial Africa was not justnethod of crime control or
individual punishment, but an integral aspect dbioi@l networks of power
and violence. The treatment of condemned crimireaisl the rituals of
execution which brought their lives to an end iltate the tensions within
colonialism surrounding the relationship betweerséh states and their
subjects, and with their metropolitan overlordseTdtate may have had the
legal right to kill its subjects, but this right dithe manner in which it was
enacted were contested. This research exploresintieeactions between
various actors in this penal ‘theatre of deathokiog at the motivations behind
changing uses of the death penalty, the treatmietiteocondemned convicts
whilst they awaited death, and the performanceladraging itself to show how
British colonial governments in Africa attempted deeate and manage the

deaths of their condemned subjects.

It concluded that the execution of a condemned icorim British colonial
Africa was a process rather than an event. The gihgrrituals of capital
punishment paralleled the process of colonizatieelfi being accompanied by
bureaucratization, ‘modernization’ and a desire fefficiency, cost-
effectiveness and ‘humanity’. The search to find‘acceptable’ method of
execution showed both the continued social investrite penal violence and
the boundaries of colonial public sensibilities stastes sought to discover new
methods of performing the terminal violence of exemn whilst

simultaneously concealing its brutality. Executiorsdso revealed the

302 ,The Federal Death Penalty System- A statisticalveyr (1988-2000)
Published U.S. Department of Justice Washington, 8&ptember 12, 2000
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contradictions in colonial rule: the legal, socatd physical processes of
dehumanization that marked a condemned man’s jgdram court to gallows
were complex and often internally contradictoryeatmg him as both
dangerously ‘Other’ and a legal individual desegviof rights. In the end,
although the ‘theatre of death’ had to be recastuidfhout the colonial period
to suit its changing audience, judicial executiemained a valued weapon in

the arsenal of state contrSt

Hood and others highlighted the mandatory deathalpenn Trinidad and
Tobago. Giving a background they said that a deegae in 1998, 98 killings
had been recorded as murder; by 2002 the numbetideadto 171; by 2005 to
387; and by 2008 to an estimated 550. At the same the number of persons
committed for trial in the High Court of Trinidaché Tobago on a charge of
murder, as a proportion of recorded murders, hadirgel from 62 (1
committal to 1.6 recorded murders) in 1998 to 72dfimittal to 7.7 recorded
murders) in 2008. They reported and discussednidefs of a recent study of
opinions of judges, prosecutors and counsel omtéwedatory death penalty in
Trinidad and Tobago, and on the basis of thesengsdto suggest a possible
way forward. But first it was necessary to set ti@av study in context by
reviewing the main findings of our earlier reseaochthe relationship between
homicide and conviction for murder in Trinidad ahdbago, published under
the title “A Rare and Arbitrary Fate in 2006".

The research covered two overlapping samples oéscaall 633 murders
recorded by the police during the five-year perimain 1st January 1998 to
31st December 2002 and all 297 defendants proskdate murder and
committed to the Trinidad and Tobago High Court tigal during the same
period. The findings of this research have, to rgdaextent, complemented
those of the previous statistical study of homiade the use of the mandatory
death penalty in Trinidad and Tobago. Specificaity showed that a
considerable proportion of judges, prosecutorsdefdnce counsel, amounting

to just over a half of those interviewed, were ableecall instances when, in

303 Hynd, Stacey. "Killing the Condemned: The Practicel Process of Capital Punishment in
British Africa, 1900-1950s.J. Afr. Hist.49 (2008): 403-405.
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their judgement a mandatory death sentence had ibg@osed which they
considered to be an excessive punishment givemahee of the murder and
the characteristics of the defendant.

Further, a majority of the respondents from allt@echad dealt with cases
where, in their judgment, the jury would have brioiug a verdict of guilty to

murder had it not been that the penalty would Haeen a mandatory death
sentence. It also revealed that almost two-thifdgh® respondents, including
11 of the 13 prosecutors, said that they believed the conviction rate for
murder would increase if the mandatory element werde abolished. It

further revealed that eight out of ten respondéeiseved that if the current
mandatory death penalty for all murders were talii@ished it would not have
a deleterious effect on the murder rate in Trinidad Tobago. The clearest
conclusion to be drawn from this study is that ¢hisrvery little support among
those who administer punishment for murder forsta¢us quo. In other words,
in their opinion the mandatory death penalty lalggtimacy, being regarded
as an unfair and ineffective response to all tygdfasurder. It therefore appears
that the government could count on support froms timfluential and

knowledgeable section of the community in repealing mandatory death
penalty for all murders, in line with the policysewhere in the world where
capital punishment is still retained. Above all, ahs now required is the

generation of the political will necessary to bratgput the change requirél.

In Botswana, there is a fact-finding report abdwe secrecy surrounding the
executions of death row prisoners. The objectiviethis fact-finding mission
were to document the administration of criminaltizes and the obstacles, if
any, to the abolition of the death penalty in tbauntry. The mission took
place from 6 to 14 April 2006 in Gaborone, capd#y of Botswana. Only a
few days before the arrival of the delegation, qurilAlst, 2006, Mr Oteng
Modisane Ping, convicted for two murders, was etegtun utmost secrecy.
This execution witnessed once again the total tddkansparency concerning

34 Hood Roger, Seemungal Florence, Mendes DouglasFagan Jeffrey, Renalty Without
Legitimacy The Mandatory Death Penaltyn Trinidad And Tobago Conference in Port of
Spain March 2009.
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the administration of the death penalty in Botswaltee mission was refused
access to visit prisons and to meet prisoners ansops awaiting trial. The
delegation asked to visit Lobatse and Gaboronemsigin the presence of a
prison officer); prisoners including those on deattv and detainees awaiting
trials generally (which include those charged withpital offences). The
purpose was to document the conditions of detentibrall detainees and
prisoners and to interview prison staff, notablydioal staff, prison officers
and the hangman, to gather information about tiodér and tasks. The request
was rejected and this according to the fact-findisgm suggested a lack of

cooperation by the authoritié%.

In another report on the delay in execution in ¢oas, Hatchard mentions the
case in Zimbabwe. In March 1993 it was reported imational newspaper in
Zimbabwe that four men convicted of murder and uiséatence of death were
to be executed shortly. They were all sentencedvdert 1987 and 1988
although in all but one case their appeals wereheatd and dismissed by the
Supreme Court until 1991. The Catholic Commission Justice and Peace
(CCJP) obtained a provisional order from the Sugréourt interdicting the
respondents from carrying out the sentences, pgradiatecision as to whether
to (i) declare that the delay in carrying out tleatences of death constituted a
contravention of section 15(1) of the ConstitutairZimbabwe; and (ii) order
that such sentences be permanently stayed. Thesense[Section 15(1)]
provide that: "No person shall be subjected toutertor to inhuman or
degrading punishment or other such treatment."i$ége before the Supreme
Court of Zimbabwe in Catholic Commission for Justiand Peace in
Zimbabwe vs. Attorney-General was thus a relativedyrow one: whether by
March 1993 the dehumanizing factor of prolongedayelviewed in
conjunction with the harsh and degrading conditionthe condemned section
of the holding prison, meant that the executionsntbelves would have
constituted inhuman and degrading treatment conti@rsection 15(1). The
case arouse considerable public debate with allsvien the abolition debate

being postulated although, as the Supreme Cousdrlglenoted, the case

305
Botswana, 2007

Hasty and secretive hanging8ptswana Centre for Human Rights,
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concerned neither the constitutionality of the Heséntence itself nor the

manner of executioff?

Another study extends several theories of judibithaviour developed in the
American context to South Africa’s highest coutig tAppellate Division,
throughout the time period 1950-1990—roughly tse @nd fall of apartheid.
Specifically, the study employed an integrated apph derived from both the
legal and extralegal approaches of judicial denisiwaking to a particularly
salient issue area, the death penalty. The stubale that ideology and race
rather than legal factors are the strongest predicif death penalty decisions.
The implications of these findings are that judidacision making is much
more complex than what the legal model suggests emacomitantly, that
theories of judicial behaviour extrapolated frome tAmerican context are
capable of similarly determining the degree to Whpolitics plays a role
within the legal system of South Afri¢¥

The laws of the Islamic Republic of Iran punishd®ath a very large number
of offences, including offences that are not com®d as “most serious” under
international law — in particular political, econmndrug-related and so-called
sexual offences. This report reveals that deatkeseas are pronounced after
unfair trials: the Judiciary is not independentniraghe Executive, there are
numerous special courts, and attacks on and evensomment of lawyers
involved in the defence of sensitive cases arerreoctu Execution of juvenile
offenders occur regularly, a widespread practicendodo keep a minor
convicted of a capital crime in prison until shehm grows older and later
execute him or her. It further says that despiteis# legislative proposals to
ban execution of juvenile offenders, this practisenot yet banned under
domestic law. Further it reveals that persons lggtanto ethnic minorities in

Iran (Kurds, Arabs, Baluchis) are often condemreddath and subsequently

3% Hatchard, John. "Delay and the Death Sentence:Zlinéabwean ApproachJournal of
African Law37, no. 2 (1993): 185-192.

307 Franks, Stephenie E. "An Integrated Approach tdiciai Decision Making: The Death
Penalty in South Africa." PhD diss., Faculty of ttmuisiana State University and Agricultural
and Mechanical College in partial fulfilment of thequirements for the degree of Master of
Arts in The Department of Political Science by $&pe E. Franks BA, Louisiana State
University, 2003.
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executed for offences related to the security ef dtate. Fair trial guarantees
are violated and witnesses regularly report widesgruse of torture in those
cases. Last but not the least, the methods of éwacmay themselves amount
to an inhuman and degrading treatment: stoning irsmae punishment for
adultery, while people condemned to death for othiéences are hanged.
Hanging regularly occurs in public, a practice tbhahtravenes international
human rights standards. However, there are no guldivailable statistics on
the number of death sentences pronounced and ecutplemented, and

this prevents any informed public debate on theaetices’®®

China is one of the oldest civilized countries.idtalso one of the oldest
countries in which the government has used capitalshment for thousands
of years. As early as the Xia Dynasty which wasnfr2207-1766 B.C., China
used the death penalty as a legal sanéfio8ince then, China has never really
abolished the death penafy. There is a lack of research on attitudes toward
capital punishment in China, and there is even lessarch on cross-national
comparisons of capital punishment views. Using datently collected from
college students in the United States and Ching,stiady finds that U.S. and
Chinese students have differences in their viewshendeath penalty and its
functions of deterrence, rehabilitation, and in@adéion. This study also
reveals that the respondents’ perspectives of mdeiee, rehabilitation,
retribution, and incapacitation all affect theititatles toward the death penalty
in the United States, whereas only the first thresvs affect attitudes toward
capital punishment in China. Furthermore, retrilmtis the strongest predictor

in the United States, whereas deterrence is thagest predictor in Ching?

308 Peath penalty — A state terror policinternational Federation for Human

Rights, Republic of Iran, 2009

399 Hewitt, John D., Adam Regoli, Robert M. RegolidaReter ladicola. "A Comparison of
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Criminal Justice International3 (2004): 72-102.
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twentieth-century ChindJniversity of California Press, 2004.

31 Jiang, Shanhe, Eric G. Lambert, and Jin Wang. it@lapunishment Views in China and the
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Yunhai writes about why are death penalty provisjosonvictions and

executions so prevalent in China. Yunhai definesn&las a ‘state power’-
based society characterized by a socialist sogsaém. Further she claims that
the prevalence of the death penalty in China caexptained in terms of the
following factors: first, the death penalty is alipcal issue of state power;
second, the death penalty is a crucial part ofioairpolicy in a ‘state power’-

based society; third, the issue of whether to methe death penalty is a
political rather than a legal matter. Contrary e &argument offered in this
article, a commonly held view in the West citesaekl of democracy as the
main factor driving the prevalence of death penaltjicy and practice in

China. While the fundamental elements of democeaeypopular sovereignty
and majority rule, the fundamentals of law — that of the ‘rule of raw’

according to the modern perspective — are indivitibarty, due process and
rationality. The Chinese government has improvediéath penalty system in
recent years; however, the situation has not fuedaally changed. This
article states that the future of death penaltyicgoand practice in China

depends primarily on legal rather than democraicetbpments®*?

Although China has long used capital punishmeettliis a lack of research on
the views of Chinese people about it. Using surdata from 524 college
students at a Chinese university, this study exadiheir support for the death
penalty and the correlates of the support. Theystedealed that the surveyed
college students had a strong support for capimighment. Students who
held the deterrence and retribution perspective® waore likely to support
capital punishment than those who did not, whesdadents who held the
rehabilitation perspective were more likely to oppaapital punishment than
students who did not. The variable incapacitati@s wot related to the support

for capital punishment:?

While research abounds on attitudes toward capitalshment in the United
States, such work has been lacking in non-westations — particularly in

312 yYunhai, Wang. "The death penalty and society intemporary China.'Punishment &
Societyl0, no. 2 (2008): 137-151.

313 Jiang, Shanhe, and Jin Wang. "Correlates of swdporcapital punishment in China."
International Criminal Justice Revie®8, no. 1 (2008): 24-38.
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India, the world’s largest democracy. Data recewcthlected have revealed
variance in levels of support for the death penalitgong Indian college
students that 44 per cent express some degreepokitipn, 13 per cent are
uncertain, and 43 per cent express some degragpbg. Reasons for support
or opposition also exhibited variance. Accordingatanultivariate analysis,
statistically significant reasons for support ird#d retribution, instrumentalist
goals, and incapacitation; while significant reasdar opposition included
morality and the belief that deterrence could béiea@d by imposing
sentences of life without parol&* There has been no research on death penalty
in India however there was a legal analysis of luganalty cases from 1950-
2006 on judgments from the Supreme Court of Inflas analysis dealt with
the sentencing policies, factors affecting theskcigs, concerns on judicial
process and concerns relating to fair tHalThis study has also been used in

further sections of this chapter.

314 Lambert, Eric G., Sudershan Pasupuleti, ShanhegJid. Jaishankar, and Jagadish V.
Bhimarasetty. "Views on the death penalty amondegel students in IndiaPunishment &
Societyl0, no. 2 (2008): 207-218.

31> Lethal Lottery: The Death Penalty in India - A sfuaf Supreme Court judgments in death

penalty cases 1950-2006
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2.5.2.THE MARGINALISED AND VULNERABLE ON DEATH ROW.

Prisoners are a category which are socially excdwel marginalised® Apart
from this they also form a vulnerable group whesytbelong to a certain race
or if they are juveniles facing the death row omwem on death row. In this
section of the review, | try to expound on the agskes done with these
vulnerable and marginalised groups. Almost all ¢hatsidies have been carried
out in the United States. Observers believe thatsthuthern states’ prolific
execution record can be traced back to a violenthgon past. A research on
death penalty in North Carolina invites a reconstlen of vengeance, justice,
and race in one southern state and says that #tk denalty’s history in North
Carolina is one of anxieties and ambivalence ashmas racism and
vengeance. Concerns about pain and its effects noraualience inspired
lawmakers to try to make executions less painfal Ess visible and North
Carolina became among the nation’s first adoptétheelectric chair and the
gas chamber. The racism of the Jim Crow South nnéar death penalty, and
North Carolina disproportionately executed Africémericans, especially

those who committed crimes against whifes.

A study on the operation of Delaware’s death pgnaltthe modern era of
capital punishment reveals that it's reversal iateapital cases, 44%, while
substantial, is also substantially less than tladtloer jurisdictions. This was
because Delaware’s emphasis for much of the timegen judge- sentencing
and that jury verdicts offer more opportunities fewversal. Indeed, reversal
rates during the jury sentencing period approxintia¢enational average. Also
judge- sentencing in Delaware results in more desghtences, a result
consistent with greater harshness being the mativdiehind the statutory
change to judge sentencing. This effect is mor@quaced in Delaware than

in other states. The other finding revealed tharamatic disparity of death

3% \Wacquant, Loic. "Deadly symbiosis when ghetto prison meet and mesH?unishment &
Society3, no. 1 (2001): 95-133.

317 Kotch, Seth. "Unduly harsh and unworkably rigidhel death penalty in North Carolina,
1910--1961." PhD diss., The University of North @ara at Chapel Hill, 2009.
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sentencing rates by race, one substantially mooagomced than in other

jurisdictions.3*®

Another study re-evaluates published research amlrdias in criminal
sentencing and of data on execution rates by rare 1930 to 1967 and on
death-sentencing rates from 1967 to 1978. Thisarebandicated that, except
in the South, black homicide offenders have bees lkely than whites to
receive a death sentence or be executed. For #heol &xecutions imposed for
rape, discrimination against black defendants wdub faped white victims was
substantial, but only in the South. The researsb ahowed the evidence for
noncapital sentencing largely contradicts a hypmhef overt discrimination
against black defendants. Although black offendkitevvictim crimes are
generally punished more severely than crimes inmglvother racial
combinations, this appeared to be due to legalgvamt factors related to such
offenses. Crimes with black victims, however, assllikely than those with
white victims to result in imposition of the degibnalty. The devalued status
of black crime victims is one of several hypothatiexplanations of the more

lenient sentencing of black defendatits.

There are studies which explores the question @ftindr death penalty statutes
passed after the 1972 Supreme Court decisionFunman v. Georgia
successfully eliminate racial disparities in cdptases. Over 600 homicide
indictments in twenty Florida counties in 1976 ab@77 were examined,
focusing on homicides between strangers (non-pyinteomicides). Those
accused of murdering whites are more likely to betenced to death than
those accused of murdering blacks. This trend waspdimarily to the higher
probability for those accused of murdering white$®¢ indicted for first degree
murder. When controlling for race of the victimettata do not clearly support

the hypothesis that race of the defendant is slyoagsociated with the

%18 Blume, John, Theodore Eisenberg, Sheri Lynn Jahnaad Valerie Hans. "The Death
Penalty in Delaware: An Empirical StudyCornell Legal Studies Research Pap@8-025
(2008).

%19 Kleck, Gary. "Racial discrimination in criminal r#encing: A critical evaluation of the
evidence with additional evidence on the death pehiaAmerican Sociological Review
(1981): 783-805.
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probability of a first degree murder indictmenttbe imposition of the death
penalty??°

Using data from the 2000 National Election Studyother research
investigates the sources of the racial divide ippsut for capital punishment
with a specific focus on white racism. After deltieg a measure of white
racism, we explore whether it can account for whynajority of African
Americans oppose the death penalty while most whstgport it. The results
indicate that one-third of the racial divide in popt for the death penalty can
be attributed to the influence of our measure otewfacism. The analyses also
revealed that when other factors are controllegdpstt for capital punishment
among nonracist whites is similar to that of AficAmericans. We examine
the implications of these findings for using puldjginion to justify the death
penalty??

Yet another research uses data on the entire gapulaf prisoners under a
sentence of death in the United States between &8d71997. This study
investigates the probability of transition from tteaow to various possible
outcomes (execution, death by other causes, comionytaand overturned
sentence or conviction) in any given year, as vesl the probability of
commutation when reaching the end of death row. dim&yses control for
personal characteristics and previous criminal neéod death row inmates and
a number of characteristics of the state where itimeate is in custody,
including variables that measure the degree to lwhie political process
enters into the final outcome in a death penalgecd@he results showed that
who lives and who dies on death row depends orrdbe and gender of the
inmate, the race and political affiliation of thewgrnor, and whether the

governor is a lame duck?

320 Radelet, Michael L. "Racial characteristics ané imposition of the death penalty."
American Sociological Revief#981): 918-927.

%21 Unnever, James D., and Francis T. Cullen. "Théatativide in support for the death
penalty: Does white racism matter8dcial Forces35, no. 3 (2007): 1281-1301.

322 Argys, Laura, and Naci Mocamho shall live and who shall die? An analysis a$qmers
on death row in the United Statd$o. w9507. National Bureau of Economic Resea2fi03.
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In the context of death penalty in India, a papéidates that the death penalty
in India is imposed disproportionately upon thos&oware poor and
uneducated. The dangers of arbitrary, unequalnaiathken application of the
death penalty are compounded by the inadequacyraifegural safeguards
afforded to defendants accused of capital crimése Tonstitution of India
protects the right to life (Article 21), the righot to be arbitrarily deprived of
one's life (Article 21), and the right to equal teciion by law (Article 14).
Capital punishment violates all of these. The arid the executive, which
decide on mercy petitions sometimes impose the lpenarbitrarily;
discriminatory considerations, such as the offeésdeconomic status and
political background often play a part in execusiprand the procedural
safeguards in place to ensure that only the guailty executed are grossly
inadequate. The penalty is also unjustified aseeithdeterrent or retributive

measure and is a form of cruel, unusual, and deggainishment?®

While examining the social factors related to ubéhe death penalty another
study analyses the number of executions in eatheob0 states of the United
States since 1976. These factors were predictad ttee degree of social
hierarchy, old Confederacy status, political comatsm, degree of violent
crime, income, population size, population densiiggree of education,
proportion of population which is white, and progpam of whites murdered.

Social hierarchy and conservatism were consisteanly significantly related

to use of executions. The results indicated thatd&gree of social hierarchy
and number of murders were significantly relate@xecution-use while some
of these results were predicted by the symbolic ivest model or the

deterrence model, it is argued that social domieatheory offers a more
comprehensive explanation of the results as a wible

Further, looking at the factors that produce jugsdnal differences in the use
of the death sentence in political explanationedhraccounts and public
ideologies, a study centred on the political exgtaoms emphasizes the

323

No end to it
32\Mitchell, Michael, and Jim Sidanius. "Social hieflay and the death penalty: A social
dominance perspectivePolitical Psychology(1995): 591-619.
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conservative values and the strength of consewaiolitical parties. Threat
accounts suggest that this sentence will be mdaedyliin jurisdictions with

larger minority populations. After controlling fonany explanations using two-
equation count models, the results showed thatetarmimbers of death
sentences are probable in states with greater nrehpein conservative
churches and in states with higher violence antherrates. The findings
suggested that political conservatism, a stronggguRBlican Party, and racial
threat explained whether a state ever used thé& @geatence. By highlighting
the explanatory power of public ideologies, thaseifgs supported political

explanations for the harshest criminal punishniéht.

After controlling for social disorganization, regioperiod, and violent crime,
panel analyses, another study suggests that thaitgipresence and economic
inequality enhance the likelihood of a legal dgag¢halty. Conservative values
and Republican strength in the legislature havevatpnt effects. Despite the
interest in the death penalty, no statistical sisidiave isolated the social and
political forces that account for the legality bfs punishment. Racial or ethnic
threat theories suggest that the death penalty ase nikely be legal in
jurisdictions with relatively large Black or Hispanpopulations. Economic
threat explanations suggest that this punishmeprasent in unequal areas.
Jurisdictions with a more conservative public oisteonger law-and-order
Republican party should be more likely to legatize death penalty as well. A
supplemental time-to-event analysis supports tlbeselusions. The results of
this study suggests that a political approach hgwaeatory power because
threat effects expressed through politics and tffétat are directly political
invariably account for decisions about the legaditgapital punishment®

Also looking at the relationships between death afi@nder attributes, social
arrangements, and executions yet another study aisdiscrete-time event
history analysis to detect the individual and statel contextual factors that
shape execution probabilities. It claims that tiesrview this sanction as

32> Jacobs, David, and Jason T. Carmichael. "ldeoleggial threat, and the death sentence:
Capital sentences across time and spadecfal Forces33, no. 1 (2004): 249-278.

326 Jacobs, David, and Jason T. Carmichael. "Theigallisociology of the death penalty: A
pooled time-series analysi®dmerican Sociological Revief2002): 109-131.
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intrinsically political, partly because public affals control executions. States
differ sharply in their willingness to execute deds than 10 per cent of those
given a death sentence are executed. The findegsled that minority death
row inmates convicted of killing whites face highexecution probabilities
than other capital offenders. Theoretically reléavaontextual factors with
explanatory power include minority presence in medr form, political
ideology, and votes for Republican presidentiabidates®>’

Studying how the consciousness of ordinary citizamgsted as jurors in death
penalty trials is racialised another study drawspost-trial inter views with
some 66 white and black jurors who served on 24aldpals in which either
a white or black defendant received the death seatd-indings among white
jurors reveal a hegemonic tale of racial inferioritHowever, other
characteristics such as social class or relevagréphical experiences help
explain how jurors' stories are racialised. Morecsfcally, racial inferiority is
articulated in four congruous narratives: "indivatluresponsibility,” "the
tragedy of the 'black’ group,” "the bad kid and taging family," and "the
threatening outsider." Furthermore, black jurotstiss are influenced by their
background experiences as well. More-educated blackrs employ a
sympathetic discourse toward the "culturally distarnites.” On the other
hand, working-class blacks that have had negatipereences with whites in
public are found to employ a narrative of "resigtiwhite racism.”
Understanding the subtle influences of legal agentstiple identities in the
remaking of racial hegemony has broader implicaticlor a revised
constitutive perspective of law- what Fleury-Steicalls a "theory of legal

narrativity.'®?®

An essay explores a general pedagogy of contexauan within the particular
context of a class on race and the death penayching the Supreme Court's

infamous 1987 opinion in the caseM€ECleskey v. Kemwithin its historical,

327 Jacobs, David, Zhenchao Qian, Jason T. Carmichrd|Stephanie L. Kent. "Who survives
on death row? An individual and contextual analysiesnerican sociological review?2, no. 4
(2007): 610-632.

28 Fleury-Steiner, Benjamin. "Narratives of the dea#mtence: Toward a theory of legal
narrativity." Law & Soc'y Rev36 (2002): 549.
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doctrinal, cultural, and human contexts - ratheantlas a self-explanatory
pronouncement - provides a deeper understandigrarica’'s death penalty
system, its connection to America's racial caststesy, and the Supreme
Court's role in each. These multiple contexts mevia foundation for

comprehension and critique of values served by eotional legal methods.
They also create conditions for progressive insigittout what law enables
and what it elide&*®

Children or juveniles become a vulnerable categohen it comes to the
aspect of death penalty. The United States is dlmlosie among nations in
permitting the execution of juvenile offenders. it this fact, along with a
variety of legal and historical materials, litigargnd scholars are increasingly
claiming that the United States' use of the juserkath penalty violates
international law. Rapaport examines the validifytiois claim, from the
perspective of both the international legal systamd the U.S. legal system.
Based on a detailed examination of the United Statéeraction with treaty
regimes and international institutions since thée 1d4940s, the Article
concludes that the international law arguments rsgjaihe juvenile death
penalty have significant weaknesses. As the Artildeuments, for a number
of reasons, the United States has consistentlyingeclconsent to treaty
provisions restricting the juvenile death penalgnd it has consistently
declared the human rights treaties that contaih sestrictions to be non-self-

executing®*°

Furthermore, women also fall into the category afnerable when on the
death row. Despite the paucity of research on #ethdpenalty and gender
discrimination, it is widely supposed that womenrdasers are chivalrously
spared the death sentence. This supposition igefubly the relatively small

number of women who are condemned. Rapoport arpaesvomen who are

represented on contemporary U.S. death rows in etsndibmmensurate with
the infrequency of female commission of those ceimiich the society labels

329 Goldfarb, Phyllis. "Pedagogy of the Suppressedlass on Race and the Death Penalty."
NYU Rev. L. & Soc. Chan@d (2006): 547.

330 Rapaport, Elizabeth. "The death penalty and gemiiggrimination.” Law and Society
Review(1991): 367-383.
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sufficiently reprehensible to merit capital punigimh Additionally, this
research also suggests that death-sentenced wamemoee likely than death-
sentenced men to have killed intimates, although ékplanation for this
disparity is not yet at hand. She also arguesthi®t is a form of gender bias
inimical to the interests of women in our capitainshment-law calling the
death penalty a dramatic symbol of the imputatibrgreater seriousness to
economic and other predatory murder as compardddeinestic murdef>*

While looking at the gender dimensions of deathafignin India, Chandra
focused on the Indian Supreme Court’'s death penaltgprudence; and
argued that the Court’s exposition on the subjexttinely devalues and
discounts the forms and sites of violence most comnmo women’s
experiences. While determining what constitutesest of rare” cases the
Court has privileged violence on account of propeviolence in the public
sphere, and violence for power; over violence wittie family or in intimate
settings, or those forms of violence that womemamee commonly victims of.
Chandra argues that by not valuing violence agawwsnhen as severely as
those forms and sites of violence that are moréectfe of the male
worldview, the court creates an arbitrary distioctithat derives justification
from discriminatory social norms that legitimateleince against women in the
first place which adds an additional element toahleady arbitrary regime of

awarding death penalfy?

Research indicates that no capital punishmenttstatassifies by gender, but it
is arguable that gender bias infects the adminigtraof capital punishment
because the discretion of prosecutors, juries addgs is employed to the
advantage of female murderers. Prior to Furmanitadgpunishment statutes
typically gave sentencing authorities untrammeliégtretion to mete out life
or death. Although sentencing discretion has bestantially reduced in the
modern death penalty regime, it remains arguablst-porman that the
sparseness of women on death row testifies toifegimhinatory use of capital

31 Rapaport, Elizabeth. "The death penalty and gemfigrimination.” Law and Society
Review(1991): 367-383.

332 Chandra, Aparna. "Gender Dimensions of the DeataRy in India."Available at SSRN
1617603(2010).
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sentencing discretion. However, Rapaport notesithight of the decision in
McCleskey v. Kempn which the Supreme Court finally took up thesstion
of racial discrimination in the application of tdeath penalty, it appears that
even in the face of convincing evidence of gendspatity, male offenders
could not expect to successfully challenge theldpahalty on the grounds that

males are disproportionately selected for dé&th.

A research which indicates the way the media hatt éth men and women
while covering the stories of their execution usegnily letters, prison
correspondence, photographs, court transcripts, lasid minute pleas for
mercy which chronicles the crimes, the times, ahd tnedia attention
surrounding these cases. The tales of these deattvomen shed light on the
death penalty as it applies to women and the roteeomedia in both the trials
and executions of these convicts. The researcimsl#hat in these cases, the
press affected the prosecutions, the judgemendsthendecisions of authorities
along the way claiming that contemporary headlwiethe era are revealing in
their blatant bias and leave little doubt of theirpose. In the 20th century,
only six women were legally executed by the StdtB@~ York at Sing Sing
Prison. In each case, the condemned faced a pratedsmonization and
public humiliation that was orchestrated by a pduleand unforgiving media.
When compared to the media treatment of men whd teetine electric chair
for similar offenses, the press coverage of fenkdllers was ferocious and
unrelenting. Granite woman, black-eyed Borgia, hmage tramp, sex-mad,
and lousy prostitute were some of the terms useddvwyspapers to describe
these women. Unlike their male counterparts, femaledured a campaign of

expulsion and disgrace before they were put tond&at

333 Rapaport, Elizabeth. "Some questions about geami:the death penaltyGolden Gate UL
Rev.20 (1990): 501.

334 Gado, Mark.Death row women: Murder, justice, and the New Yjoréss Praeger Pub
Text, 2008.
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2.5.3.MULTI -FACETED ARGUMENTS AND ACTORS OF DEATH PENALTY

There is a vast amount of literature arguing fod a@gainst death penalty.
Many of the studies advocate abolition of the deathtence. At the same time
there are studies which examine the deterrenttefffiecapital punishment and
advocate keeping it in the system. Apart from thékere are also studies
which discuss the death penalty case laws. Findlgre are studies which look
at the actors who are involved in the process atttd@enalty — the actors
include jurors, family members, lawyers and doctdre begin with, it is
worthwhile to explore the literature that discusgke abolition of death
penalty. Camus perhaps has been quoted widely ifoisthong abolitionist
views. He says that “For years | have been unablseé anything in capital
punishment but a penalty the imagination coulderature and a lazy disorder
that my reason condemned. | argue for an immedibtdition of the death
penalty.”— Albert Camus (1913-1960), “Reflections the Guillotine”.335
Chenwi gives an excellent account of the abolitr@md in Africa with a legal
perspectivé>® Similarly another paper which is geared towards abolition
discusses death penalty in the United States agdridi and concludes that
joining the international trend for the abolitiohtbe death penalty ought to be
universal, considering that the justifications tbe retention of death penalty
are fundamentally flawed, and that alternativeshi® death penalty exi&t’
Huey raises questions on whether the abolition agital punishment is a
feminist issue thus questioning the roles that ,rgmnder, socio-economic
status, and sexuality play in one’s understandingozeptance of execution.
She argues throughout that the death penalty glediénds the values and
goals that we hold dear and that the question comgethe abolition of capital
punishment being a feminist issue can only be arexhia the affirmativeé®

335 camus, AlbertReflections on the Guillotin€ridtjof-Karla Publications, 1960.

33 Chenwi, Lilian MankaTowards the abolition of the death penalty in Afria human rights
perspectivePulp, 2007.

37 Anwo, J. O., and G. A. Arowolo. "Critical Analysisf Abolition of Death Penalty in
International Law: An Analysis of Death Penalty anthe United States and Nigerian Laws."
Nnamdi Azikiwe University Journal of Internationaw and Jurisprudencg (2012).

3% Huey, Laura. "The abolition of capital punishmesta feminist issue Feminist Review
(2004): 175-180.
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There are also essays written to develop and detenitheory of state
punishment within a wider conception of politicalgitimacy by theorizing
punishment within the specific context of the sgatelationship to its citizens.
One such essay uses Rawls's "Liberal principleegfitimacy,” which requires
that all state coercion be justifiable to all @tis. The idea is extended to the
justification of political coercion to criminals gicitizens and that the liberal
principle of legitimacy implicitly requires statés respect the basic political
rights of those who are guilty of committing crimelsus prohibiting capital

punishmen£>®

Schabas, a committed abolitionist has written esttely on the abolition of

death penalty in International Law. He brings imieas arguments such as: if
death penalty is a threat to International Law tHissussing the Right to Life
provisions of the Universal Declaration of Humamglirs and the International
Covenant on Civil and Political Rights, as well @s the Second Optional
Protocol to that Covenant which requires abolition peacetime and

Safeguards Guaranteeing Protection of the Rightthage Facing the Death
Penalty. Further, he also discusses the positi@iumpean and inter-American
human rights law. A concluding chapter also dravestopical strands together,
but perhaps too succinctly for a full appreciatminthe juridical nature and

scope of the various rules in questiéh.

The debate over the legitimacy or propriety of death penalty may be almost
as old as the death penalty itself and, in the vadwhe increasing trend
towards its complete abolition, perhaps as outdadted surprisingly, and as is
generally recognized by contemporary writers os thpic, the philosophical
and moral arguments for or against the death penlatétve remained
remarkably unchanged since the beginning of theatdebOne outstanding
issue which is the deterrent effect has become stllgiect of increased

investigation, especially in recent years, duetsoobjective nature and the

339 Brettschneider, Corey. "The Rights of the GuiltynBhment and Political Legitimacy."
Political theory35, no. 2 (2007): 175-199.

340 schabas, William AThe abolition of the death penalty in internatioriaw. Cambridge
University Press, 2002.
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dominant role it has played in shaping the anaytand practical case against
the death penalty**

Similarly the question of whether the death penatya more effective
deterrent than long-term imprisonment has beentddlfar decades or longer
by scholars, policy makers, and the general publere are plenty of studies
on the aspect of death penalty acting as a detetwefurther crimes. Some
studies claim that awarding death penalty is ardiederrent to crimes while
some claim that handing over death penalty hasetermnt effect on future
crimes. One such study which says that death pehalt no deterrent effect
analysed the views of 67 of the 70 current and &orifd residents of three
professional criminology organizations: The Ameni&ociety of Criminology,
Academy of Criminal Justice Sciences, and Law amtleBy Association with
a goal to determine if there is consensus amongrexgiminologists on
whether the death penalty has been, is, or coul@ lgeneral deterrent to
criminal homicide. The study revealed that overp&® cent of these experts
believed the existing research fails to supporteterence justification for

capital punishment.

Over three-quarters believed that increasing teguiency of executions, or
decreasing the time spent on death row before éxacwould not produce a
general deterrent effects. The results of thisystltbw that there is a wide
consensus among America's top criminologists tmatdeath penalty does, or
can do, little to reduce rates of criminal violemeeur society. The study also
suggests that political debates about how to rediurgminal violence in
America should shift away from debates about thettdeenalty** A similar
study asking the views of leading criminologist veasiducted almost 12 years
later. In this study a survey of the world’s leaglicriminologists was
conducted asking for their expert opinions on whetie empirical research
supports the contention that the death penalty su@erior deterrent. The
findings demonstrated an overwhelming consensusgrtieese criminologists

341 Ehrlich, Isaac. "The deterrent effect of capitahijshment: A question of life and death."
(1973).

%42 Radelet, Michael L., and Ronald L. Akers. "Detaoe and the death penalty: The views of
the experts.Journal of Criminal Law and Criminolog§1996): 1-16.
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that the empirical research conducted on the dmteer question strongly
supports the conclusion that the death penalty doeadd deterrent effects to
those already achieved by long imprisonméhtEormer U.S. Former U.S.
Attorney General Janet Reno says that, “I haveiraduor most of my adult

life about studies that might show that the deathajty is a deterrent, and |

have not seen any research that would substathteoint”**

However, there has been a surge of recent studig®g to show robust and
precise estimates of a substantial deterrent effiecapital punishment. In such
a context, a study on empirical evidence in deatimfty debate, the researches
assess the various approaches that have beenrutied literature, testing the
robustness of these inferences. They assess tbesdrnes evidence, comparing
the history of executions and homicides in the &thiStates and Canada, and
within the United States, between executing and-exmtuting states and
analyse the effects of the judicial experimentsvigled by the 1972 Furman
and 1976 Gregg decisions and assess the relagiobshiveen execution and
homicide rates in state panel data since 1934h€&uthey re-visit the existing
instrumental variables approaches and assess twentrestate-specific
execution moratoria. In each case, the study redetlat previous inferences
of large deterrent effects based upon specific gssnfunctional forms, control
variables, comparison groups, or strategies weteemely fragile and that

even small changes in specifications yield dramalfiyidifferent results.

The fundamental difficulty facing the econometnicia that the death penalty -
at least as it has been implemented in the Unitate$ - is applied so rarely
that the number of homicides that it can plausib#ve caused or deterred
cannot be reliably disentangled from the large yearear changes in the
homicide rate caused by other factors. As suchit Samples and particular
specifications may vyield large but spurious cotrefes. They conclude that

existing estimates appear to reflect a small anéprasentative sample of the

313 Radelet, Michael L., and Traci L. Lacock. "Do Ewtions Lower Homicide Rates: The
Views of Leading Criminologists'J. Crim. L. & Criminology99 (2008): 489.

344 Former U.S. Attorney General Janet Reno at ackufiepartment press briefing, January
20, 2000 cited in Mocan, H. Naci, and R. Kaj Gigtn "Getting off death row: Commuted
sentences and the deterrent effect of capital poméat."JL & Econ.46 (2003): 453.
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estimates that arise from alternative approachaspng from the broader
universe of plausible approaches suggests notrgagonable doubt about
whether there is any deterrent effect of the dgahalty, but profound

uncertainty - even about its sigf

Another study merges a state-level panel datatsst includes crime and
deterrence measures and state characteristicsinfgimation on all death
sentences handed out in the United States betv#€hand 1997. Because the
exact month and year of each execution and renfowad death row can be
identified, they were matched with state-level ¢nah activity in the relevant
time-frame. Controlling for a variety of state cheteristics, the paper
investigated the impact of the execution rate, comation and removal rates,
homicide arrest rate, sentencing rate, imprisonmagiet and prison death rate
on the rate of homicide. The results showed thah esdditional execution
decreases homicides by about five, and each additmmmutation increases
homicides by the same amount, while an additioaaiaval from death row
generates one additional murder. Executions, colmons, and removals

have no impact on robberies, burglaries, assaurltsotor-vehicle theftd*

Examining the simultaneous deterrent effect of isgrment and executions
on homicide of the census years 1920 to 1960 shothedcertainty of

execution and homicide rates to be generally ute@laAlso contrary to the

deterrence hypothesis, the significant negativeabiate relationship between
the severity of prison sentence and homicide rdétesid and in earlier

investigations is shown to be a statistical artefasulting from a failure to

control for the effects of alternative legal saonf and socio-demographic
factors. It further revealed that neither impris@mi nor executions were
found to have a significant deterrent effect on huidhe 34’

There are also studies that provide evidence ordéterrent effect of capital

punishment. This particular study examined the rdet¢ hypothesis by using

34> Donohue, John J., and Justin Wolfers. "DP5493 ldsesAbuses of Empirical Evidence in
the Death Penalty Debate." (2006).

34 Mocan, H. Naci, and R. Kaj Gittings. "Getting d#ath row: Commuted sentences and the
deterrent effect of capital punishmenil’ & Econ.46 (2003): 453.

347 Bailey, William C. "Imprisonment v. The death pkpas a deterrent to murdeiLaw and
Human Behaviour; Law and Human Behavidumno. 3 (1977): 239.
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county-level, post moratorium panel data and aesysbf simultaneous
equation. The procedure they employed overcame @mmaggregation
problems, eliminated the bias arising from unobsérheterogeneity, and
provided evidence relevant for current conditionBe results suggested that
capital punishment has a strong deterrent effemth eexecution results, on
average, in eighteen fewer murders — with a maogiarror of plus or minus
ten and further tests showed that results wer@me¢n by tougher sentencing

laws and were robust to many alternative specitioaf*®

In another study that supports the deterrence teff@ass Sunstein and Adrian
Vermeule argue that, if recent empirical studiesidihgs that capital
punishment has a substantial deterrent effect alid, wonsequentialists and
deontologists alike should conclude that capitahiglument is not merely
morally permissible but actually morally requiréd At the same time another
article directly critiques Sunstein and Vermeule rsoral argument.
Acknowledging that the government has special mdusiles does not render
inadequately deterred private murders the moraivatgnt of government
executions. Rather, executions constitute a distmanoral wrong which is
purposeful as opposed to non-purposeful killing andlistinctive kind of
injustice which is unjustified punishment. Moreaovacceptance of "threshold”
deontology in no way requires a commitment to ehgunishment even if
substantial deterrence is proven. Rather, argumetitsut catastrophic
"thresholds" face special challenges in the contdxtriminal punishment.
Steiker also argues how Sunstein and Vermeule'sinaegt necessarily
commits one to accepting other brutal or disprapodte punishments and
suggests that even consequentialists should notcdevinced by this

argument>°

348 Dezhbakhsh, Hashem, Paul H. Rubin, and Joannahkptrd. "Does capital punishment
have a deterrent effect? New evidence from postioouan panel data.American Law and
Economics Review, no. 2 (2003): 344-376.

349 Sunstein, Cass R., and Adrian Vermeule. "Is Ch@itmishment Morally Required-Acts,
Omissions, and Life-Life TradeoffsStan. L. Rev58 (2005): 703.

30 steiker, Carol. "No, Capital Punishment Is Not Elbyr Required: Deterrence, Deontology,
and the Death PenaltyStanford Law Review, Forthcomig005).
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There are similar studies which claim that an adll#l execution generates a
reduction in homicide by five, an additional comatidn increases homicides
by four to five, and an additional removal bringboat one additional
murder®>! Another study reveals that each execution regultsn an average,
three fewer murders. It further says that capitahiphment deters murders
previously believed to be undeterrable: crimes agsmpn and murders by
intimates. Further, it said that longer waits oraterow before execution
lessens the deterrence and that one less murdemmitted for every 2.75-
year reduction in death row waits. Thus, recenislation to shorten the wait
should strengthen capital punishment’s deterréetef*? In another research,
it reveals that the impact of executions differsstantially among the different
states in the U.S. Executions deter murders irstsites while executions have
no effect on murders in eight states and on therdiand executions increase
murders in thirteen states. Additional empiricahlgees indicate that there is a
threshold effect that explains the differing imgaof capital punishment. On
an average, the states with deterrence execute marg people than do the
states where executions increase crime or havdfect and the study further
claims that to achieve deterrence, states mustuexeseveral peopf&®
Further, there are sociologists arguing that gregeneral deterrence and
conformity to law, strengthening of taboos gengraind emphasis on the
value of life and argues for systematic use of death penalty as a part of
rational state policy for the greater protectionsotiety and a net saving of

innocent lives>*

Fagan says that a recent cohort of studies reperrént effects of capital
punishment that substantially exceed almost allviptes estimates of lives
saved by execution and that some of the new stuphesirther to claim that
pardons, commutations, and exonerations cause nsutolencrease, as does

the trial-delay. He says that this putative lifelitrade-off is the basis for

%1 Mocan, H. Naci, and R. Kaj Gittings. "Getting diéath row: Commuted sentences and the
deterrent effect of capital punishmenil"” & Econ.46 (2003): 453.

%2 Shepherd, Joanna M. "Murders of passion, execut@ays, and the deterrence of capital
punishment."The Journal of Legal Studi&3, no. 2 (2004): 283-321.

%3 Shepherd, Joanna M. "Deterrence versus brutalizatCapital punishment's differing
impacts among states." (2004).

%4 Lehtinen, Marlene W. "The Value of Life An Arguntefor the Death Penalty Crime &
Delinquency?23, no. 3 (1977): 237-252.
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claims by legal academics and advocates of a ntop@rative to aggressively
prosecute capital crimes, brushing off evidentidgubts as unreasonable
cautions that place potential beneficiaries at askevere harm. He identifies
numerous technical and conceptual errors in the "'teterrence” studies that
further erode their reliability: inappropriate medls of statistical analysis,
failures to consider several factors such as dpideenics that drive murder
rates, missing data on key variables in key stabestyranny of a few outlier
states and years, weak to non-existent tests ofcucamt effects of
incarceration, inadequate instruments to disengasltistical confounding of
murder rates with death sentences and other pusidisinfailure to consider
the general performance of the criminal justicetesys as a competing
deterrent, artifactual results from truncated tinaenes, and the absence of any
direct test of the components of contemporary ttgmal constructions of

deterrence.

Re-analysis of one of the data sets showed that €weple adjustments to the
data produce contradictory results, while altersédtistical methods produced
contrary estimates. But the central mistake in émterprise was one of causal
reasoning: the attempt to draw causal inferenaas & flawed and limited set
of observational data, the absence of direct testhe moving parts of the
deterrence story, and the failure to address impbtompeting influences on
murder. He claimed that there was no reliable,ngifieally sound evidence
that pits execution against a robust set of compegixplanations to identify
whether it exerts a deterrent effect that is urligaed sufficiently powerful to

overwhelm the recurring epidemic cycles of murtier.

Observing at the various studies on case analysssigreme Court judgments
one suchresearch examines opinions by Supreme Court Jasbicéhe most
significant death penalty cases of the 1970s a8@4 §.e.,Furman v. Georgia
(1972), Gregg v. Georgia(1976), Woodson v. North Caroling1976), and
McCleskey v. Kem1987)]. This research sought to determine thenmai

justifications used by the Justices to support rth@vn opinions; the

%% Fagan, Jeffrey. "Death and Deterrence Redux: Sejehaw and Causal Reasoning on
Capital PunishmentOhio State Journal of Criminal Lad (2006): 255.
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inconsistency of the Justices over these casessuiing their opinions; factors
that led to changes in opinions across time. Theetliypes of inconsistency
that were examined were issuing an opinion thatrstradictory to opinions
issued in earlier cases (e.g., a justice ruleswoudr of capital punishment in
one case and then against it in another, or vicgayeissuing an opinion that
appears to be contradictory to statements maderittemv opinions in earlier
cases (e.g., a Justice votes in a way oppositeetprinciples he or she has put
forth in previous cases); and ruling in a way tyapears to violate a precedent
or rule of the law. This research explained sudomsistencies to illuminate
why capital punishment is still legal despite nuowusr problems with its
application and these cases best illustrate whigatgunishment persist°

Even in the dearth of available literature in IntBgarding death penalty there
is an important study on death penalty by analy8aogreme Court judgments.
One of the most comprehensive study of SupremetGoadgments in death
penalty cases from 1950 to 2006 concluded thatsitam abusive and
inconsistent process, hanging people on the bdsghackingly inadequate
evidence. The research describes the death pesysliym as a "lethal lottery"
claiming that "The fate of these death row prisensrultimately a lottery”. It
found that the death penalty was not limited to ‘ttegest of rare cases" as
claimed by politicians and courts, "on the contrdinere is ample evidence to
show that the death penalty has been an arbiirapyecise and abusive means
of dealing with defendants". The main findings bfstanalysis were that
firstly, there were errors in consideration of ende. Most death sentences
handed down in India are based on circumstantialeece alone. In a 1994
Supreme Court appeal, the Court noted the mainegstnmemory constantly
improved from his statement a few days after thedent to the trial three
years later. Secondly, there was inadequate |legatsentation by the lawyers
of the prisoners. Some other concerns included ltvayers ignored the key
facts of mental incompetence, omitted to providg aiguments on sentencing,
or failed to dispute claims that the accused waseui8 years of age at the

3% Robinson, Matthew B., and Kathleen M. Simon. "laagiand Consistent? An Analysis of
Supreme Court Opinions Regarding the Death Pehdliystice Policy Journad, no. 1 (2006):
59.
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time of the crime despite evidence to the contrdrlgese also included
challenging the insufficient safeguards on arrast] provisions allowed for
confessions made to police that was admissible véderce in cases of
‘terrorists’. Thirdly there was arbitrariness inngencing. The report further
revealed that in the same month, different bendfi¢se Supreme Court have
treated similar cases differently, with mitigatifagtors taken into account or
disregarded arbitrarily>’

In the battle over the constitutionality of the the@enalty during the past
twenty years, the trial and appellate stages ofctmtal punishment process
have been scrutinized by the courts and reworkedhbystate legislatures.
There has been virtually no attention paid, howeiethe clemency stage of
that process. Now, as prisoners are condemned uneety approved
procedures and as the moratorium on executions, @ag#al clemency has
gained importance as the last chance of relied&ath row inmates who are
exhausting their appeals. Although clemency isicalitto the process of
determining punishment in capital cases, execuivwhorities today exercise
their power virtually free from procedural controy the courts. Such un-
controlled discretion permits practices that detfemm the value of clemency
as the state's final opportunity to assess theogpipteness of a death sentence.
In this context, Leavy argues that procedural mtadas should be extended to
the clemency stage of the capital punishment peofmsclemency to fulfil its
expected role in determining punishment and tossathe high procedural
standards demanded by the Supreme Court when difat istake. It also
recommends procedural safeguards that would enh#meeamount and
accuracy of information available to the clemenatharity, without infringing
on the substantive discretion inherent in the clerpgower®>®

Another study which centres on the delay in deathiesice appeals studied
fourteen states in the U.S. namely Arizona, Flgri@Georgia, Kentucky,
Missouri, Nevada, New Jersey, North Carolina, Oh&guth Carolina,

%7 ethal Lottery: The Death Penalty in India - Adywf Supreme Court judgments in death
penalty cases 1950-2006

%8| eavy, Deborah. "A Matter of Life and Death: Dusé&ess Protection in Capital Clemency
Proceedings.Yale LJ90 (1981): 889.
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Tennessee, Texas, Virginia, and Washington exammesty capital case
resolved on direct appeal by the court of lastte§G€OLR”) between January
1, 1992 and December 31, 2002. This generatedabatse of 1,676 cases. The
descriptive results indicated that the frequencyC@LR decisions by year
reflects national homicide trends. The number gbited appeals resolved
annually rose steadily from 1992 to 1997 and dedithereafter. Further it
said that three-quarters of the appeals upheld cdqgtal conviction and
sentence. The reversal rate was 26.3 per cent.o8ixof ten reversals
overturned the sentence alone. In eleven per detiteocases the conviction
was overturned. Virginia is the most efficient df states in the study, with a
median processing time from sentence to COLR ruwiing95 days. Measuring
from notice of appeal to COLR decision, Georgia2@? days, is the fastest

court of last resort.

Ohio, Tennessee, and Kentucky were the least efticCOLRsS, consuming
respectively, 1,388, 1,350 and 1,309 days. Ohioaed its time consumption
by 25 per cent by eliminating intermediate appealsrt review*>® Similarly
there has been a study which centres on reversdgaih sentences. Reversal
of death sentence would mean acquittal in the cimeommutation of the
death sentence and sent to life imprisonment. ©k & the cases of reversals,
in a certain study, data was collected on the dppe@cess for all death
sentences in the U.S. states between 1973 and I9@5reversal rate was
high, with an estimated chance of at least twadthithat any death sentence
would be overturned by a state or federal appealst.cMultilevel regression
models fit to the data by state and year indichtd high reversal rates are
strongly associated with higher death-sentencirigsrand lower rates of
apprehending and imprisoning violent offendé?$.

As mentioned earlier, there are several actors plaip a role in the process of

death penalty. There are studies that retreat enptioblems of the death

9 Latzer, B. A.R. R. Y., and J. N. G. Cauthen. tidesdelayed.Time consumption in capital
(2007).

%0 Gelman, Andrew, James S. Liebman, Valerie West| Afexander Kiss. "A Broken
System: The Persistent Patterns of Reversals ahC@entences in the United Statelotrnal
of Empirical Legal Studie$, no. 2 (2004): 209-261.
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penalty from the perspective of jurors. While jurdrave always occupied an
esteemed position in the broader criminal justystesn in the United States, in
capital cases the responsibility of jurors is eweore critical as they decide
whether the defendants should live or die. Evern whis unique authority in

capital cases, they are treated less than respgctoequently, they are kept
in the dark regarding key information about theecasd are often barred from
serving based on their beliefs or their race. Dagiduilt beyond a reasonable

doubt is not easy.

This research examines the ways in which the deathlty fails jurors and, in
turn, fails as a system of justice. It looks at th&torted way in which jurors
are selected in capital cases and describes hdiwatrinformation is often
withheld from the jurors, and how the evidence ttieyhear is often unreliable.
Further, it describes how the complex rules of ldesntencing procedures
ensure a sense of frustration and emotional paijurass are asked to make
one of the most difficult choices of their liveshd findings reveal that jurors’
colour and gender often play a key role in whethel are chosen for a death
penalty trial. In recent Gallup Polls, far more dis and women oppose the
death penalty than white males, making it more lyikdhat they will be
excluded from capital juries. Similar considerasomork against those with
certain religious beliefs. Additionally, it revedlsat jurors in capital cases are
not representative of the population as a wholesé&hallowed to serve are
more pro-prosecution and conviction-prone than éhafio are excluded. It
says that those jurors who are selected might éx@éagh-quality pursuit of
justice on a level playing field, but the truth aten hidden from them:
prosecutors withhold critical evidence and defeatterneys fail to investigate
basic facts.

Far beyond their traditional role of determininglgand innocence, jurors are
instructed to weigh the terrible aspects of theneriagainst any redeeming
qualities of the defendant. From such an abstm@tiparison they are expected
to arrive at a decision with life and death consemes. Further jurors’

emotions are acutely played upon as the most gnesspects of the crime

are displayed in graphic detail, and as the vidifamily are pitted against the
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defendant and his family. They are told nothinguabmore heinous cases in
the same jurisdiction where the death penalty wdseunen sought, much less
imposed. The report also claims that slowly, jurane beginning to react to the
flagrant flaws in this system. Some have offerefida¥its to judges and
governors about what they would have done had kheyn the whole truth.
In increasing numbers, they are voting for lifetsanes, given what they have
seen and heard about abuses in the system. Asi@mnar] Louisiana said after
sentencing someone to death who was later exoderatdon’t think many
jurors feel comfortable playinBussian Roulettevith people’s lives. Jurors are

recognizing that life in prison is perhaps the amlgponsible way to vote®**

Another similar study reveals that death qualifaratmay bias capital juries
not only because it alters the composition of thmug "qualified” to sit, but
also because it exposes them to an unusual an@stugglegal process. The
subjects were randomly assigned to one of two ¢@mdi in which they were
exposed to standard criminal voir dire that eitinefuded death qualification
or did not. Subjects who were exposed to deathfaguaion were significantly
more conviction prone, more likely to believe thaher trial participants
thought the defendant was guilty, were more likelysentence him to death,
and believed that the law disapproves of death Ipemgposition. Several
psychological features of the death-qualificatiorogess are suggested to

account for the biasing effect¥

In another study, with jurors it revealed that pdit jurors in capital cases are
often queried on their attitudes toward capitaliphiment. The extreme groups
say they would never or they would always approyatal punishment, given
a guilty verdict. In many jurisdictions, these tgnmups are routinely excluded
from juries deciding whether the defendant is guitt capital cases. This

exclusion persists even when the potential jurans they could be fair and

%1 Richard C. Dieter, Blind Justice: Juries decidiifigg and death with only half the truth, A
Death Penalty Information CentreReport, Washinddd®. October 2005

%2 Haney, Craig. "On the selection of capital jutidsaw and Human Behaviou8, no. 1
(1984): 121-132.

160



impartial in deciding guilt or innocence. The cutrestudy shows that this

exclusion creates a bias that almost certainly siadainst the defendant

Concurrently, family members are also one of th®racin this process of
death penalty. Kings argues that the death pewnadtates the constitutional
rights of the family members of death row prisondtsestablishes that the
Americans are entitled to a fundamental “right &nfly,” based on a long
history of Supreme Court jurisprudence that haabdished substantive due
process rights such as the right to marry, to usetraceptives, to have
children, to make educational decisions for childrand to make decisions
about how to configure one’s household. Furtheromtends that the death
penalty interferes with the constitutional right family by harming the
prisoner's family members, whether or not the presois ever executed and
examines each of the justifications for the deathafty in the context of the
myriad problems associated with it, such as theviction of innocent people,
racial bias, unfairness in the prosecution of deathalty cases, unequal access
to attorneys, and the higher costs of capital gument compared to long-term
incarceration. King argues that the problems aasediwith the death penalty
cannot survive a strict scrutiny analysis, espgciahen alternatives, such as
long-term incarceration, can adequately accomplish death penalty’s
purported goals of retribution, deterrence, incé#ption, and restoration of

social order®

Prisoners under the sentence of death also cremdgieu problems for the
medical professionals who are responsible for jgliag health services to
nearly two million persons incarcerated in jailsdgorisons throughout the
United State€®® Though there are good arguments against physicians
participation in executions, physicians should bHewsed to make their own

decisions about whether they will participate, apuobfessional medical

33 Kadane, Joseph B. "Juries hearing death penalgscaStatistical analysis of a legal
procedure.'Journal of the American Statistical Associatit®, no. 383 (1983): 544-552.
%4King, Rachel C. "No due process: How the deattaltewiolates the constitutional rights of
the family members of death row prisonetsebress Legal Seri¢2006): 1584.

3% Beck, A. J., & Karberg, J. C. (2001, March). Prisand jail inmates at midyear 2000
(Bureau of Justice Statistics Bulletin NCJ 185988)ashington, DC: U.S. Department of
Justice, Office of Justice Programs.
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organizations should not flatly destroy the careéihose who dd® Since the
advent of lethal injection as a method of executi@re has been an increasing
escalation of executions in the United States. ®/mlost health professions
have issued position statements that officially alemce the participation of
their members, the actual involvement of healtlgesionals in executions has
increased. LeGraw and Grodin found that the guésliregarding the limits or
the ethical parameters of physician participation eixecutions by lethal
injection have been ignored by state legislatutesje been ineffective in
influencing public opinion, and have been largelgenforced because
professional associations have neither the powerrdeoke a health
professional's license nor the ability to prevéstmembers from violating its
guidelines. In addition, there are broader ethiggdlications in the use of an
overdose of drugs to effectuate the death penaity simply refusing to
participate does not address such issues. Lethettion execution is a
violation of medical ethics because it utilizes matskills and knowledge to
give judicial homicide the appearance of painlelssioal competence and
humanity, which in turn has insulated such exeastiérom constitutional
scrutiny and public attack. The authors maintaiat,thbecause all other
methods have routinely been acknowledged to befydaamd cruel, without
lethal injection, the death penalty in the Unitect&s would be unlikely to
survive. Therefore, the complicity of the healtlofpssionals in this continued
violation of human rights extends beyond the acpaticipation of licensed
practitioners’®’

Recent court rulings addressing the constitutioyalf United States’ lethal

injection procedures have taken as a given théyfattion that doctors cannot
and will not participate in executions. As a resatiurts have dismissed the
feasibility of a remedy requiring physician pamaiion, and openly expressed
suspicion of the motives of lawyers who would prepauch a remedy. This
research exposes two myths that have come to deertima capital punishment
discourse: first, that requiring physician partatipn would grind the

3¢ Nelson, Lawrence, and Brandon Ashby. "Rethinkimg Ethics of Physician Participation in
Lethal Injection Execution.Mastings CentreRepo#l, no. 3 (2011): 28-37.

%7 LeGraw, Joan M., and Michael A. Grodin. "Healthofessionals and lethal injection
execution in the United Statesduman Rights Quarterl24, no. 2 (2002): 382-423.
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administration of the death penalty to a halt beeaibctors cannot participate;
and second, that advocating for such a requirement disingenuous
abolitionist strategy as opposed to a principlechagial argument. This
research demonstrated through a review of availabsearch and recent
litigation, doctors can, are willing to, and in fado regularly participate in
executions, though often not in the manner necgssarensure humane
executions. Lawyers for death row inmates haveeatghat skilled anaesthetic
monitoring by trained medical professionals is @essary component of a
constitutional three-drug lethal injection protacbi response, state officials
have strategically emphasized the positions ofonati medical associations
(the ethical guidelines of which are not binding dwctors) and exaggerated
their inability to find willing doctors. The stateas also exploited the activism
of the death penalty abolitionist movement, whies fong decried physician

participation in execution$®

In another true case vignette describes a deathmmate who overdosed on
sedative medication 48 hours before his scheduedution and was rushed to
a university hospital for care. After treatment atabilization, he was returned
to prison where he was immediately executed byalathection. This clinical
case raises several professional, legal, and étbsges, including how general
medical care should be provided to the death rawaie and how this care
might be influenced by the increasing proximityesecution. This study also
presented new guidelines for medical care on death For instance, when
execution is not imminent and the prisoner-patieEguires comprehensive,
hospital-based treatment, decisions about the mareshould be the exclusive
preserve of the patient's attending health pradesss, who act in accord with
the prisoner-patient's consent. The aim of thiglysig that guidelines such as
these balance the physician's professional obtigatio the inmate as a patient

against the requirements of the criminal justicgtey>®°

38 Alper, Ty. "Truth about Physician Participationlirthal Injection Executions, TheNCL
Rev.88 (2009): 11.

39 Eugene V. Boisaubin, Alexander G. Duarte, Patrigiair and T. Howard Stone, "Well
Enough to Execute": The Health Professional's &espility to the Death Row Inmate. J
Correct Health Care 2004 11: 31
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2.5.4. M ORAL , ETHICAL AND POLITICAL ASPECT OF DEATH PENALTY

Hood points out that there is nothing new to sagualileath penalty, as the
arguments essentially remain the safi®However the nature of the debate
has moved on. Focusing on the last 25 years ofteethas research examined
the changing nature of death penalty arguments ixn specific areas:
deterrence, incapacitation, caprice and bias, @osgcence, and retribution.
The analysis suggested that social science schglais changing the way
Americans debate the death penalty. Particularlyerwlviewed within a
historical and world-wide context, these changegest a gradual movement
toward the eventual abolition of capital punishrmiemimerica®’*

While examining a population that can offer firstAd empirical insights about
criminal motivation and the efficacy of sanctionsrison inmates themselves

study was conducted with 309 inmates at a closerdggrison in southwest
Ohio. Results indicated that 43% supported thehdpahalty but that support

softened considerably when alternatives such ag™{ife were offered. Based
on their personal experiences, much of the oppositd capital punishment
(53%) stemmed from the inmates’ beliefs that exeostdo not deter violent
crime. However, that opposition dropped to 34% wtien respondents were
asked if the death penalty should apply to the jocAysand sexual abuse of
children. This study also indicated that the safthessue is a double-edged
sword, eviscerating substance from both ends ofddésth penalty spectrum,
and points to the need for a more concerted attentiegarding the
precariousness of death penalty opposition. Theystlso looked at what the
inmates thought are the reasons for their beliigir responses suggested that
inmate attitudes derive from knowledge gained thhopersonal experiences
and insights rather than an affective ideologiaardation. Their opposition
did not appear to stem from the fear that they sedves will be executed or

from profound empathy for their fellow captives whdl.

30 EBA, Roger Hood CBE QC Hon DCL, and Carolyn Ho¥llee death penalty: A worldwide
perspectiveOxford University Press, USA, 2008.

37! Radelet, Michael L., and Marian J. Borg. "The diag nature of death penalty debates."
Annual Review of Sociolog2000): 43-61.
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Few of these men have taken a life and those wkie Aee no more likely to
oppose the death penalty than to support it. Ratheir experiences have
convinced them that executions do not deter viotgithe. They argue that
most capital crimes are unplanned and that theimaimustice system is
fundamentally flawed, opinions shared by other espin the field®’? The
research also rightly pointed out that the inmatgsicism regarding the lack
of fairness and effectiveness of the criminal pesgystem may sound like sour
grapes or standard inmate fare, but the surveyonsgs indicate that these
attitudes are shaped primarily from informed exgrece and observation rather
than self-indulgent bitterness toward their captdise inmates saw the prison
population every day, and it looks remarkably likem—poor, undereducated,
and disenfranchised. Many have experienced a pdefience system that is
underfunded and understaffed and decry the pracdiicglea bargaining as
being a “charade” and “state-funded blackmail.’'stim, these inmates occupy
a unique position in the criminal justice systemwnirwhich valid critiques of
the system’s policies and practices can be mad#,wdnch society can ill

afford to dismiss’3

Concentrating on the waning of capital punishmenthe immediate post-
World War Il period and its resurgence in the 198@sl 1990s LaChance
argues that State killing was compatible with awal consensus that social
problems could be solved only by individual actswif and not by large-scale
social engineering. The revival of the death pgnadiflected Americans’
discomfort with the way that modern, utilitarianpapaches to punishment,
which peaked in the years after World War |l, fdileo take individuals
seriously, prioritizing social goals over individuautonomy. In this context,
capital punishment legitimized, rather than simptyasked, the state’'s
withdrawal of its claim to being the central prosicof social, economic, and
personal security. It denied, rather than endordedstate’s role as a dispenser

of traditional morality. Contradictory understangnof the role of the killing

372 Radelet, Michael L., and Ronald L. Akers. "Detaoe and the death penalty: The views of
the experts.Journal of Criminal Law and Criminolog§1996): 1-16.

37 Wilcox, Norma, and Tracey Steele. "Just the faitdescriptive analysis of inmate attitudes
toward capital punishmentThe Prison Journa83, no. 4 (2003): 464-482.
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state as normatively and descriptively strong aedkwvorked, moreover, to

sustain the practice of capital punishment in thédd States’*

Philosophers and legal theorists have traditioratfiglysed capital punishment
as a moral or ethical problem. However, Thurschiva#i criticized the moral-
philosophical approach and argued that a far nmorgul way of analyzing the
institution of the death penalty is to approacfraom a political-philosophical
perspective - in particular, by viewing it in itelation to the concept and
practice of sovereignty that undergirds the undexing of the political state.
Thus he argues that capital punishment is a conmpariehe essential attribute
political sovereignty: the sovereign's right to theath of its citizens. It is the
sovereign alone that has not only the power butighd to Kill for violation of
its edicts, and to force its citizens to sacrifibeir lives in defence of its own
life through military conscription. He further amgithat approaching capital
punishment as an essential component and expressgnvereignty provides
more conceptual and practical insight into the epigorary vagaries of capital
punishment than does the moral perspective thuscluding how the
sovereignty perspective sheds light on a wide rasfgtheoretical, political,
and legal-doctrinal phenomena occurring within tephere of capital
punishment today that remain entirely mysterioasnfthe moral perspective.
These include, among others, the United Statesbbstuly retentionist
position in the face of the accelerating trend talvabolition among other
nations, the legal-doctrinal conundrums that amdeen capital defendants
waive their right to defend and volunteer for exemusometimes referred to
as state-assisted suicide, and the fact that thiedheontroversy over the use of
international law in the Supreme Court's intergretaof the United States
Constitution first emerged in a capital caseoper v. Simmonsn which the
Supreme Court declared it unconstitutional to emmleath as a punishment

for crimes committed by juvenilé$®

374 LaChance, Daniel. "Condemned To Be Free: The @ulltife of Capital Punishment in the
United States, 1945-Present.”" PhD diss., UNIVERSOF MINNESOTA, 2011.

37 Thurschwell, Adam. "Ethical Exception: Capital Falmment in the Figure of Sovereignty."
South Atlantic Quarterlyt07, no. 3 (2008): 571-596.

166



2.6.SUMMARY AND RESEARCH GAPS

| have made an attempt to discuss the structutegogy and phenomenon such
as the prison, prisoners and punishment respegtivethe realm of social
theories. This was with an aim to conceptualizentian concerns of the study.
In addition to this, | have given a very brief oview of the international legal
framework. Furthermore, this chapter has triedighlight the central theme of
the study by discussing the concepts of humangight dignity. Most of the
studies have been carried out in the United Stateste is a discussion on the
status of death penalty in the U.S. and aroundwibed. Further researches
indicate the marginalised, vulnerable and ethnicamiies on death row in the
U.S. In addition to that, there are several argumdor and against death
penalty with various actors in play such as lawypmsts and doctors. There
is also an ethical, moral and political dimensiorttte aspect of death penalty.
There has been enough written about the concegigoity in relation to death
penalty — the act itself but there has been ncarekes to explore the dignity
of prisoners on death row. | deduce that explotirglives of prisoners on the
death row in this manner would reveal substantisights into the profile of
the prisoners who are on death row, the way thexe H@een given death
sentence according to them and finally their evayytife on the death row
from the perspective of human rights. The presamtysseeks to address this

knowledge gap.

The “death penalty” as a whole has been the sulojeatuch literature but
death penalty in India has not been the subjeanoeth academic writing.
Therefore it is a formidable task to review the ide literature on death
penalty. Secondly, some of the literature doesreptesent the current status
and operation of death penalty in India. The infation it contains has
changed or is outdated. Some of the literature eathd penalty in many
countries around the world including India was tentin the 1980s and hence,
does not represent the current status and opeftitve death penalty in India.
Thirdly, some studies have dealt with the curréatesof the death penalty in
the world with reference to India but do not pravienough detail on certain

aspect of the death penalty in India. For e.g. Hdods not provide enough
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detail especially on the death row phenomenon dialnas he does for other
regions. He also fails to deal with the issue tdralatives to the death penalty
and to address the question of judicial abolitibthe death penalty — whether
it guarantees respect for the rule of law and tyket rto life in enforcing the
law. Fourthly, some studies which have dealt parity death penalty in India
generally have not provided the reader with dedaiésearch on the death row
phenomenon in India. For example, Schmidt addrebseguestion on whether
or not a continued stay on death row constituteglcinhuman, or degrading
treatment. However, he focuses only on the judiéaisions on the death row
phenomenon in India, without discussing the death situation in India.
Fifthly, some studies have dealt with the humahtagmplications of the death
penalty, but do not go further to address the isgliether as a result of these
implications the death penalty should be retainedlmlished. In addition,
there have not been studies on the death penalhgia that capture the voice
of the prisoners on the death row. This study floeeewill also attempt to
address the limitations in previous the literatonedeath penalty in India with

specific reference to human rights.

In the past one year, death penalty has been mualdebate in India with a
few mercy petitions being rejected and with twoat®ns - on in the end of
the year 2012 and the second in the beginning 4B8.2A lot has been written
in the Indian media regarding the death sentensaspect that exploring the
voices of death row prisoners would divulge consile insights into the
nature and debate of death penalty in India frora perspective of a
marginalised and excluded category — the prisotiEmselves. It is also one
my aims to capture some of the gaps in the exislitegature especially
bringing out the voices of prisoners on death row.
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CHAPTER THREE: THE ‘RHYTHM' OF METHODS USED

3.1.INTRODUCTION

It goes without saying that the death penalty gtutss a sociological problem.
However the subtle fact is that the voices of death prisoners are unheard
which deepens the existing problem. From timeneetthere are reports in the
media concerning the prisoners on death row buttlyndke reports are
narratives by prison officials’® There is also a substantial body of literature
pertaining to death penalty. Most of these liteneduconstitute law books and
academic research in the United States. A few ssubave been undertaken
from the point of view of prisoners on death rowpeaspective which would
suggest studies with a qualitative approach. Ttudysthus tries to illuminate
its central questions: “Are human rights and digrof prisoners protected
while confronting the criminal justice system andlile surviving the death
row?” The more specific contextual questions ar&éa¥\are the perception and
experiences of social life of prisoners on death?dVhat are the stages that
prisoners experience before being sentenced toh?ledbw do prisoners
perceive and experience the treatment receivedidyriminal justice system
during these stages? How do prisoners perceivexnerience their conditions
on the death row? How do prisoners on death rowepsx and experience
dignity? The study involves a number of actors Igkesoners on death row,
family members of the prisoners, the prison sfaifiges, lawyers and media
personnel who posit themselves within this studiyboethodologically and in
the framework of interpretation that | have adopted

My own embedding within this study has had mangsoHaving worked as a
social worker in the prisons, | was not alien te grison setting. At the same
time, | carry an experience of being a research#érirwthe criminal justice

system. Hence | have had dual roles of being boo@al worker and a

researcher which required some amount of distinatibich is described in the

37® Dastane Sarang and others “Ajmal Kasab loses cempat gallows, seeks forgiveness”
Times of India Nov 22, 2012. See http://articlesdsofindia.indiatimes.com/2012-11-
22/mumbai/35301740 1 ajmal-kasab-yerwada-jail-mussksthur-road [accessed on 23rd
November 2012]
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chapter on ethics related to the study. This chdmgins with the discussion
on the research phase which includes the timedimg the details of each
phase to orient about the study. It further disesashe methodological strategy
which includes the description of the research gigm used, the
conceptualisation of research design and the sagipliocedure. In addition to
that, it gives a description of the permission nes# and how it affected the
initial sampling. This chapter also describes th&rument used in the study
and the testing of interview guides before goingfield work. Furthermore, it
describes the data collection procedure in detdilclv comprises of the
interview setting, training of translators, entrya the prison and handling of
data after the interview. Besides that it descriibe methodological
interpretation and framework of the study and how theories used in the
study are deeply embedded within the methodologitrategies and finally it
also discusses the limitations of the methodolagy me as a researcher. This
chapter thus sets thenythni of the methods used.
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3.2.RESEARCH PHASES

The research phase is included to orient the reamféhe various phases of the
study with reference to the time frame. The stugyaay other study began
with a project proposal. This was revised agaidua course and literature was
reviewed during this time. At the same time, thecpss for the permission to
gain access to the prison began. Quite in the hewinof the research, |
presented a paper at an international criminolamyference. This paper was
the findings of my previous death row stdyat a conference. Furthermore,
the interview guides were developed and was senfoopeer review. These
instruments were tested among friends and colleague Vienna.
Methodological and ethical concerns were discugsegminars conducted by
my supervisor. After receiving permissions fromrfstates, | went to India for
data collection. During the data collection, | ma®d the ethical challenges
faced in the prison setting in a social scienceersity. After finishing the data

collection, | briefed my supervisors and colleagalesut the fieldwork.

Then began the phase of analysis. During this phlaséso presented two
papers at international conferences. One was ar papeEconomic Social
Cultural Rights of Prisoners at the Erasmus Mundossersity, Rotterdam. |
wrote this paper to distance myself from the topicdeath penalty yet this
paper was embedded in the field of criminal justicdso presented a paper on
the “Perception of death row prisoners on the ablemedia” which was based
on the initial findings of the study. This was akstime to read literature from
Tata Institute of Social Sciences (TISS) which reeveral books and
researchers in the area of criminal justice systenindia. Analysing and
drafting the report took the most amount of timeogkt of the findings and the
theoretical framework was presented in the PhD &lclooganised by the
AHRI-COST Network andnitiative Kollege The first draft was submitted in
the beginning of January 2013. The table (Tableb&pow provides an
overview of the research phase with referenceddithe-frame.

37" George, Reena Marpeath penalty: A Human Rights Perspectiveiversity of Mumbai,
September 2009
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Table 2: Overview of research phase

Phase

Details

Time frame

Proposal submission

The proposal for this
study was submitte
in September 200¢
The
commenced in Marc
2010

study/

U7

d
.30th Septembe
2009

N

Initiative Kollege (IK) Joined thdK March 2010
The permission for
o the study was sent as
Permission April 2010
soon the proposal
was revised
British  Criminology
. conference  “Death
Paper presentation July 2010

Penalty: A Humar
Rights Perspective”

Methodological challenges

The draft proposal

and the field work
methodology and
ethical challenge

were discussed wit

both my supervisors.

It was also
elaborately discusse
in the “PhD Semina

on Global Sociology’

conducted by Prof.

Dr. Christoph

Reinprecht.

)

December 2010
d

r
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Instruments

The
the study was a

interview guide. Thig

review

instrument for

was sent out for peef

h
December 2010

Testing the instruments

On suggestion fron
my  supervisor,

the
g

tested
guestionnaire amon
friends and
colleagues. The pilg
study was conducte
in Vienna among
peers who playe
‘theatre’ by being
prisoners on deat
row. The instrument
were revised afte

testing.

=]

(@ NE——

January 2010

=

| was in touch with
my Supervisors

updating them aboy

—

February 2011

Fieldwork the progress of the
_ to July 2011
field work and the
challenges faced
during the field work.
Ethical concerns PapeMahatma Gandhi
_ ) ] May 2011
presentation University

Post field work and befor

draft report

The fieldwork was
discussed with my

esupervisors. This wa

[72)

N Aug 2011
additionally
discussed also the
“PhD Seminar o
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Global  Sociology”

conducted by Prof.

Christoph Reinprech

in the summer term.

~—+

Paper presentation

“Economic  Social
Cultural Rights of
Prisoners in India”
Erasmus Mundu
University,
Rotterdam,

Netherlands

sNovember 2011

Paper presentation

“Perception of deatt
row prisoners on th
role of media” Tatg
Institute of Socia

Sciences, Mumbai

D

March 2012

Paper presentation

PhD  School of
AHRI-COST
Network and IK.
Presentation of on
of the findings ang
theoretical

framework

eSeptember 2012

Report writing

Analyzing the data

and report writing

1 August 2011
February 2013
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3.3.RESEARCH DESIGN

In order to explore the way prisoners on death experience and perceive
their lives, world and make meaning of that, a glesvhich encapsulates their
lives was implemented.378 This approach allowe@ssto contents that were
not anticipated a priori as well as explorationtlud research topic from the
standpoint of the research population. 379 Qualgamethodology and the
phenomenological semi-structured interview weredusecollect and analyse
information from the participants. This study eny@d a qualitative approach
using the theories of symbolic interactionism aheérpmenology. Data from
the prisoners was collected by visiting the prissnen death row. The
prisoners who wanted to talk more than once wdosvat to talk to me since |
went to each prison for longer duration. The in®ms were open-ended
interviews which also sought to map the processlibgato death, their
perception and experience on social and legal staggrisoners on death row
and the treatment they received on death row.

3.3.1.THE QUALITATIVE RESEARCH PARADIGM

This study employed a qualitative approach. Thellajualitative research’ is
a generic term for a range of different researgr@gches. These differ in their
theoretical assumptions, their understanding af tigect of investigation and
their methodological focus. The traditions of symibanteractionism and
phenomenology tend to pursue subjective meaningk iadividual sense.
Strauss and Corbin defined the qualitative approashresearch about a
person's life, lived experiences, behaviours, emngti and feelings as well as
about organizational functioning, social movemeats] cultural phenomena.
The work is interpretive and “carried out for thargose of discovering
concepts and relationships in raw data and orgagittiese into a theoretical
explanatory scheme". Similarly they said that imldgative research, "It is not
the researcher's perception or perspective thatersatbut rather how the

378 Briggs, Charles LLearning how to ask: A sociolinguistic appraisal thie role of the
interview in social science researdio. 1. Cambridge University Press, 1986.
37%Silverman, David.Interpreting qualitative data: Strategies for analyzing talkxtteand
interactionLondon Sage Publications Limited, 1993.

175



research participant sees events or happenfigdhe qualitative research
design endeavours to elicit the data into findibhgsed on the experiences and

perceptions of prisoners on death row.

3.3.2.PARTICIPANTS AND ‘REACHING ' THE PARTICIPANTS

India is primarily divided into six regions: Certr&astern, Northern, North-
Eastern, Southern and Western region. The iniaah@ing scheme was to
choose one state from each region based on cemtiéémia®®! such as area,
capital, population, language, rate of literacy ask ratio. This data was
obtained from the Census Data of India, 2001. Iditemh to this data,
particulars about each prison such as that of tls®p population, number of
custodial deaths in the prison, number of prisomersleath row, educational
status, religion and caste were taken from theoRrtatistics 20072 At the
same time, the crime-rate in India has increasedliimes such as murder, rape,
kidnapping and abduction, dacoity, robbery, ribis,glary and housebreaking.
The average increase in these crimes is 25384#ence it was assumed that
there will be an increase in the prisoners on deaththan what is mentioned
in the existing Prison Statistics Data, 2837According to the Prison Statistics
2007,3% 21 prisons housed 186 prisoners on death row stinvthe table
(Table 3) below.

380 Strauss, Anselm, and Juliet Corbasics of Qualitative Researchhousand Oak$998.
31 See Appendix 1: Sampling criteria
%2 National Crime Records Bureau. Prison Statisticadid 2007 available

http://ncrb.nic.in/PSI-2011/Full/PSI-2011.pdf atassed on 2nd February 2013

383 National Crime Records Bureailrend of some major crime heads over the years -1953
2008 New Delhi 2008 See http://ncrb.nic.in/cii2008/2i008/Snapshots-5308.pdf [accessed
on 28th April 2010]

%4 National Crime Records Bureau. Prison Statisticadid 2007 available
http://ncrb.nic.in/PSI-2011/Full/PSI-2011.pdf atassed on 2nd February 2013

%5 National Crime Records Bureau. Prison Statisticadiad 2007 available
http://ncrb.nic.in/PSI-2011/Full/PSI-2011.pdf atassed on 2nd February 2013
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Table 3: Prisons and prisoners on death row (PrisofStatistics 2007)

Sr. No. Region No of prisons housingNo of prisoners on
prisoners on death row death row
1 Eastern 4 36
2 Western 3 33
3 Northern 6 78
4 Southern 3 33
S Central 2 9
6 North Eastern 3 7
TOTAL 21 186

Based on this information, | used purposive sangpiincreate a sample (Table

4) for the study. The following states were selédiased on the sampling. The

sampling criterion is annexed at the end of theystt’

Table 4: Initial chosen sample

Sr. _ No of _
No. Region State orisoners Rationale
State with lowest rate of
1 Eastern Bihar 14 literacy
2 Western Maharashtra 29 Financial capital of India
3 Northern Delhi 9 National capital of India
State with highest rate of
4 Southern Kerala 5 literacy
A newly formed state with
the highest number of
scheduled caste (ethnic
5 Central Chhattisgarh| 7 minority)
North eastern state with
North highest number of prison
6 Eastern Assam 2 population
Total 66

3% See Appendix 1: Sampling criteria
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As soon as | had my sample states, the proceserafigsion for the study
began. A letter seeking permission was sent to lHwme Ministry,

Government of India in April 2010. | made enquirm@s the phone after two
weeks. The officer-in-charge told me that permiss@annot be obtained
centrally for all the states, hence | must writeintdividual states. He then
asked me, “How can you do a study on death pen#lig?unconstitutional to
do such a study and you are bringing shame Indibannternational arena.” |
responded that it is purely an academic study amhévie no intentions of

inviting any to shame my country.

A colleagué®’ from Mumbai advised me that | should send lettersll the
states in India instead of sending it only to ttaées which are in my ‘sampling
list’. Hence letters were sent to all the 21 statdéch housed death penalty
prisoners in India in May 2010. By October 2010rekeived the first
permission to conduct the study. South Indian state known to be more
‘progressive’ and it was somehow proved with they Waeceived permission
for the study. | received permission from threetksduadian states in spite of
the fact that only one state was originally in naynple. | received permission
from the North, North-East and West. However Cérarad Eastern Indian
states refused to reply to the permission letteven respond to my telephonic
enquiries. There were several conditions attacheatid permission letter such
as not to sketch prison or prisoners, not to takgef prints of prisoners, not to
take personal details of prisoners and not to mrafth prisoners or prison,
that an interview with the convict has to be in phhesence of a gazetted officer
and finally that | should abide by the rules of greson according to the prison

manual of the state.

The permission was given by the Inspector Gené@l Prisons or the Home
Ministry of each state. | received four permissite$ore | went to India and
two while | was in India. In one of these two staté had to visit the IG’s

office six times to finally receive my permissiowhile waiting at the IG

387 advocate Vijay Hiremath — Bombay High Court
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office, guards or officers asked me questions agliWhy do you want to
research about death row prisoners; why don’t yourgsearch about poor
people in the slums?” Also another question | fagexs, “Why are you

studying in Vienna if you want to research aboiggmers in India?”

The next step after receiving permission letters w@ contact the prison
superintendent to fix a date for my visit. Once tlag¢es were fixed, | went to
this particular state. My base was always Mumbay-hometown. Even when
| had fixed appointments there were states, whemadl to wait outside the
prison waiting to be called ‘inside’ the prisongathe maximum | have stood
outside the prison was four and a half hours amdninimum was fifteen
minutes. In one of the prisons where | had an appnt, | was asked to wait
for over two hours and when | was finally calledside’ the main gate, the
prison superintendent told me that | should go bac# come the next day
without giving me any specific reason for this opanl tried to reason with
him that 1 had limited time and my return journey Mumbai and later to
Vienna was fixed, hence | have to finish the ini@ms within this period. He
still sent me back. | went outside and called thepéctor General Prisons of
this particular state and told him that he shoplelak to the Superintendent to

let me in and conduct the interviews.

The IG asked me to call him in 20 minutes. | dig &sked me to go back to
the prison and that he had talked to the Supexdeten | went back and the
Superintendent asked me, “So you, now complainedh#o IG that I am

harassing you?” | told him that “I just informedrhabout the situation and did
not in particular mention about any harassmentiak allowed to conduct
interviews the same day. There were also very ipeséxperiences where
Superintendents made an officer or a wattéin charge’ of helping me (take
me to the death row, arrange tables, bring theopel§ to make the process
easier. But again, Indian prisons have a shorthgeati and | would not blame
any prison official of ‘non-cooperation’ with men the end, | was able to do

all the interviews for the permissions | received.

388 Note: A trusted convict incharge of certain dutieshe prison.
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| conducted interviews in Punjab, Maharashtra, T&adu, Karnataka, Kerala
and Assam. All these states are politically anducally diverse. While Punjab
has one of the lowest sex ratio among all statésdia, Kerala has the highest
literacy rate and sex ratio among all states imalndalso wanted to choose the
states based on these criteria but that never ialéded because | was unable
to obtain permission from certain states. Thisgeigd me to just conduct the

interviews in the States that gave me the permmssio

The final sampling list was not the purposive sangpthat | formulated; it was
entirely based on mainly the permission | receifrech the state. During this
phase two regions (Eastern and Central) were eadludt the same time, |
had three states in the Southern region. Threesstahong my current sample
corresponded to the original purposive samplingPimjab, only 2 out of 3
prisons housed death-row-prisoners and hence asenpwas automatically
omitted. In Tamil Nadu, | could only visit 5 priseifirom the 7 prisons that |
had received permissions for. Out of these, | cawd visit Palayamcottai
Central Prison and Salem Central Prison. Each edethprisons housed one
prisoner on death row at this time (February 2011$-2011) as per the
information | received from the prison officialsuBlack of time and the
distance of these prisons from the main state wexemajor difficulties that
were encountered. Palayamcottai Central Prison awastructed in the year
1880° and Salem Central Prison in 18821 was informed by the prisoners
in Tamil Nadu that Palayamcottai was a ‘punishntearisfer’ for them because
it was very far away from the city limits makingimpossible for their family
members to visit them. Another prison officer imfed me that quite a number
of freedom fighters were housed in Palayamcottait@ePrison during India’s
independence struggle. The table below (Table fwesents the actual sample

of the study.

39 Tamil Nadu Prison Department see_http://www.pristnnic.in/history.htm [accessed on
11th October 2011]
39 Tamil Nadu Prison Department see_http://www.prisbnnic.in/history.htm [accessed on
11th October 2011]
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Table 5: Actual study sample

Permissions Actual
Sr. No. Region State received for. the p-ris.ons
number of prisons| visited
1 Western Maharashtra 2 2
2 Northern Punjab 3 2
Kerala 2 2
3 Southern Karnataka 2 2
Tamil Nadu 7 5
4 North Eastern| Assam 3 3
Total 19 16

3.3.3.INSTRUMENTS USED IN THE STUDY

The interview guides wused in this study drew on ratve and
phenomenological framework of interviewing. The o$@terview guides was
productive in facilitating information of the congx subjective experience and
perception of the prisoners. Such interviews fodva format which explored
both the experience and perception of the prisofddrsse were captured with
the phenomenological approach of tapping expergen&ethe same time this
interactive process in a ‘total institution’ wascassary to understand the
meanings of these experiences or perception.39%ell la semi-structured
interview-guide which had closed and open-endedstgues. The questions
were designed mainly to understand the demogrgpbie of the prisoners,
to record their experiences after the arrest, thgieriences in police custody,
being produced before the Magistrate for the finste, being transferred to
judicial custody (prison), their appeal stage, rtipgrceptions and experiences
during the trial and finally after being sentendeddeath and living on the
death row. Additionally, there were questions or therception of the
treatment in all these situations by the criminatice system. There were
other actors such as family members, lawyers, jsidgggistrates, prison

391 Goffman, Erving. "On the characteristics of toiastitutions." Symposium on preventive
and social psychiatryl961.
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officials, police officers, prison visitors and m&gersonnel in the narration of
the prisoners. Furthermore, the culmination of tjoas was related to their
perception of dignity. These questions are ann&@2dThe instruments were
tested among friends and colleagues in Vienna lsecauvas not feasible to
test the instruments directly in an Indian prisettisg due to time constrains.
The questions were prepared with my understandaogitathe working of the

criminal justice system and also based on litee98

392 Appendix 3: Interview guide for prisoners on detiv

393 United Nations, Standard Minimum Rules for the afneent of Prisoners, 30 August
1955, available at: http://www.unhcr.org/refworldéid/3ae6b36e8.html [accessed 1 January
2013] [Adopted by the First United Nations Congressthe Prevention of Crime and the
Treatment of Offenders, held at Geneva in 30 Au@556, and approved by the Economic and
Social Council by its resolutions 663 C (XXIV) ol July 1957 and 2076 (LXIl) of 13 May
1977.]; Heylin, Greg. "Evaluating Prisons, Prisanand Others." (2001)
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3.4.DATA COLLECTION PROCEDURE

Data gathering (collection) is the precise, systargathering of information
relevant to the research sub-problems, using metlsath as interviews,
participant observation, focus group discussiomrati@es and case histories.
The empirical phase, which involves the actualemibn of data, is followed
by the preparation for data analy$!.The data collection was reflective to
give the participants the opportunity to reflecljvexpress their experience. In
this study, the collection of raw data from papamts took place in one stage.
Data from the prisoners was initially planned to dshered in two phases.
Phase one was supposed be an open interview wetpriboners on their own
perception as prisoners on death row and phasewwwdd be to map the
procedure leading to death, their experience onak@nd legal states as
prisoners on death row and their perception ontteatment they receive.
However, this data collection in two phases wepsyeturvy in the actual field

situation because of various reasons mentiondukeicaming sections.

3.4.1.FIELD -WORK LOCATION

The main setting for this study was a prison arside the prison it was the
death row, superintendent’s office, prison-classroor work-shed. In all, |

went to 16 prisons in six states and four regionkdia. It lasted for a period
of five months (February 2011 — July 2011). Thdddbable 6) below reveals

the field work locations region, state and prisasew

394 Polit, Denise F., Bernadette P. Hungler, and Ghdtano. "Essentials of nursing
research." (1993).
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Table 6: Field work locations

Sr.
N Time frame (Year 2011)| Region State Prison
0.
Kannur Centra
Prison
1 February — March Southern Kerala :
Poojapuram Central
Prison
Guwabhati Centra
Prison
_ North :
2 March — April Assam Jorhat Central Prisor
Eastern :
North-Lakhimpur
District Prison
Vellore Central
Prison
Cuddalore  Centrdl
: . Prison
3 April — May Southern Tamil Nadu : :
Trichy Central Prison
Madhurai Centra
Prison
Puzhal Central Prisoh
Amritsar Centra
4 May Northern Punjab Prison
Patiala Central Prisop
Yerwada Central
Prison
5 May — June Western Maharashtra
Nagpur Centra
Prison
Belgaum Central
Prison
6 June- July Southern Karnataka

Bangalore  Centrg

Prison
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This map below (Figure 4) gives us an orientatibthe different location of

the fieldwork. The coloured part indicates theestat visited to collect data.

Figure 4: Map of fieldwork location

This is the map of the field work locations. Théocwed portions are the states

that | visited as a part of fieldwork.
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3.4.2. TRANSLATORS

| went to six states in India where the main spolketguages were Marathi,
Hindi, Malayalam, Tamil, Kannada, Punjabi and Assae | spoke three of
these languages (Marathi, Hindi, Malayalam) flugerdind two languages
(Punjabi, Tamil) not so fluently and did not spdalo languages (Assamese
and Kannada) at all. | managed to find translaforsthree states through
personal and professional contacts. My translatarsre students of
Psychology, Law and English Literature. There wieng translators in all -
three men and one woman. | chose a woman transtatoterview the only
woman on death row in this particular study. Th@wan (also a Law-student)
was a contact person of the male translator ingheticular state. There were
two methodological challenges using translatorse @mas their own biases
against particular prisoners in that state, whieey grew up reading the crime
reports in the media. Second was their apprehertsiask ‘uncomfortable’
guestions such as “Were you tortured in a particway?”, “Were you
raped/molested/sexually assaulted in custody?”&tere other concerns with

the translators which are elaborated in the focindgpter of this study.

3.4.3.THE INTERVIEW SETTING

Interviewing refers to structured or unstructuredrbal communication
between the researcher and the participants, ichwihformation is presented
to the researcher. In this study, data was gathbyethterviewing research
participants in the prison either inside the deathi or in a classroom, prison-
workshop or superintendents’ office and these unters lasted for an average

of twenty-five minutes.

After receiving the permission letter, | made apélone call to the particular
prison and made an appointment with the prisonrsueadent fixing a time to

meet him and conduct the interview. This was alse of the instructions on
the permission letter that | should call the prisaperintendent directly and fix
an appointment with him/her. | went to the prisotha allotted time and | was
asked for my identity card at the main gate. Ohcgwas verified, | was asked

to step inside the prison gate. Here | had to emgname in the register and
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deposit my bags and other belongings at the sgoguiard. | was allowed to
take a file, notepad and a pen. After talking t® pinison superintendent about
the study, | was either taken to the death rovherrisoners were called in the
superintendent’s office or a classroom or a prismnkshop. | arranged the
chairs and tables in a fashion where | would hafece-to-face interview with
the prisoner. There was usually always a prisorcaffwith me sitting in the
same room at a seeing distance. Since | was roted to take a tape-recorder
inside the prison, | took down notes during thernniew.

When the prisoners came in, | greeted them andtbaoch my purpose of the
visit. It was a short time to explain the studythe prisoner and give him/her
the opportunity to decide if s/he wants to talkne further. If they wished to
continue to talk to me about their lives, | toletin about the official consent
that they had to give to take part in the studpnfrmy previous experience in
prison studies, prisoners have always been relutbagive a written consent.
The thought of signing a document scared them Isecad their previous
experience. | also informed them that they were fi@ withdraw from the
study at any point in time and that they can refissgive me information
where they felt threatened or uncomfortable. | dsefed them about the
guestions that | would ask them. The consent n@e mrepared in the local
language and it contained my information and afeopurpose of the study. |
always maintained that their families could contae& in case of any further
information. My plan initially was to divide theterview in two phases, but |
realised that | had to merge the two phases togbtause of time constraints
and also gaining access to the same prisonersetiyenext day was uncertain.
Also prisoners handed me their thoughts about deathlty in written format,
newspaper clippings about them, articles on deatfalpy and certain prisoners
also gave me copies of their judgment and mercyiget. The memos of my
observation of the prison environment, informaltshaith prison personnel on

death row prisoners and death penalty are pahteoflata.

187



3.5.DATA ANALYSIS

Data analysis is a mechanism for reducing and @sondata to produce
findings that require interpretation by the reskart®™ It goes beyond

description because the data is transformed arehéet®® In this process,

there is an identification of essential featured dascription of interrelations
among them. It is a challenging and creative p®odsaracterised by an
intimate relationship of the researcher with thetip@ants and the data
generated?’ In this analysis, | read the entire interview, ritiiying several

topics. These topics then become primary categoresategory labels. With
too many categories, saturation was achieved sloce the categories had
ample data, | selected to categorise this data sotmcategories of two or
more. A tree diagram developed with types of thénncategory. When each
category was reasonably full and saturation washexh where no new data
emerged, | wrote descriptive paragraphs about #tegories and looked for
relationships between categories. These relatipasbould be concurrence,

antecedents or consequences of an initial category.

| have adapted Tescft$proposed steps for data analysis. Once | finished
interviews in the prison, | transferred them intmew notebook handwritten
and then typed that into a word document in thepdsr. This information
was stored as interviews and was grouped statee. V@®ice | had all the
interviews state-wise, | grouped all the intervietegether and arranged
similar themes in groups. The main themes ideutiiere socio-demographic
profile, arrest, police custody, court room expeces, judicial (prison)
custody, media, death row, lawyers, family, dea#ntence, death row

phenomenon and dignity and extra information enmgrgrom interviews. |

3% Burns, Nancy, and Susan K. Groumnderstanding nursing research: Building an evidenc
based practiceSaunders, 2010.

3% Burns, Nancy, and Susan K. Groumnderstanding nursing research: Building an evidenc
based practiceSaunders, 2010.

%7 De Vos, A. S. "Scientific theory and professiomasearch."De Vos, AS, Strydom, H.,
Fouché, CB & Delport, CSI(2005). cited in De Vos, A. S., Herman Strydom i§h B.
Fouché, and C. S. L. Delport. "Research at grastsrdor the social sciences and human
service professionsPretoria: Van Schaik Publishe(2005).

3% Morse, Janice M., and Peggy-Anne Filtlirsing research: The application of qualitative
approachesNelson Thornes, 1995.

39 Tesch, Renatdualitative research: Analysis types and softwaxgs Routledge, 1990.
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abbreviated the themes as codes and wrote the cedé¢do the appropriate
segment of the text and then observed the orgamisat data to check if new
categories or codes emerged. | found the most igéser wording for the

topics and covered them into categories. The aisteaeduce the total list of
categories by grouping topics together that relateach other. Lines drawn
between the categories indicated interrelationsbipcategories. A final

decision was then made on the abbreviation of eatbgory and the codes
were arranged alphabetically. The data materiabrigghg to each category
was put together in one place and the preliminaafysis was performed. Re-
coding of the data was done, if neces§dhAt the same time, memos were
used to record insights or ideas related to notdaformal and formal talks

with prison officials or lawyers, judges or familgembers. | recorded any
ideas that emerged, even if they were vague ometitthought out and each
memo was given titles and daf8§lt is imperative to mention that the waiting
period of the prisoners influenced the data largéhe recalling of narratives
depended on the stage of punishment they wereominktance a prisoner who
has been recently sentenced to death spoke mongt #b® trial and the

interaction with the media. In another case, whbee prisoner has been on
death for over five or seven years describes mboaitathe living death s/he

has to undergo each day.

Furthermore, there was a minor quantitative pathestudy, where | analysed
the demographic profile of the prisoners whom émtewed. Since there were
111 prisoners in the study it was logical to serise the data quantitatively in
terms of age, education, ethnic background, languagducation and
occupation. This minor quantitative data was aremlygsing Microsoft Excel.

%2 to answer the

In addition to this, | have developed an assessititetio
central question: is the dignity of the prisonerstected while confronting the

criminal justice system and while surviving the tthe@w?

4% De Vos, A. S. "Scientific theory and professiomesearch."De Vos, AS, Strydom, H.,
Fouché, CB & Delport, CSI(2005). cited in De Vos, A. S., Herman Strydom ri§h B.
Fouché, and C. S. L. Delport. "Research at grastsrdor the social sciences and human
service professionsPretoria: Van Schaik Publishe(2005).

01 Tesch, Renat&ualitative research: Analysis types and softwas Routledge, 1990.

92 Annexure 4: Data analysis for dignity
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3.6.METHODOLOGICAL INTERPRETATION AND FRAMEWORK

The study was concerned with the meanings thaptiseners assign to their
situation, dignity and themselves. The study dresmfthe phenomenological
approach an "attempt to understand the meaningesfte and interactions to
ordinary people in particular situatioi%" In the phenomenological approach,
| as a researcher attempted to gain entry intoMtidd of the participant and
understand how meaning is constructed about tlegly tives. The goal is to
understand the participant's point of view. In diespterms, phenomenology is
the interpretive study of human experience. The igito examine and clarify
human situations, events, meanings, and experi€lasethey spontaneously

occur in the course of daily lifé®*

The goal is “a rigorous description of
human life as it is lived and reflected upon, il af its first-person
concreteness, urgency, and ambiguffy’. Patton's identification of
phenomenology with qualitative orientations is aeyy acceptable, though it
is also important to realize that these varioudi@iize perspectives involve as
many differences as similarities, thus, for examméhnographic inquiry
typically studies goarticular person or group in particular place in time; in
contrast, a phenomenological study might begin vatlsimilar real-world
situation but would then use that specific instarmse a foundation for

identifying deeper, more generalisable pattermacgitres, and meanindg§8®

At the same time, a perspective was thus requioed/iewing the dialectic

between the prisoner and the social structureebthanization in this case the
prison. Symbolic interactionism appeared to provileeh a perspective.
According to this perspective, the individual iewed as a conscious actor in

one’s world, who perceives situations and eventerims of his own meanings

03 Bogdan, Robert C., and Sari Knopp BikleQualitative research in education. An
introduction to theory and methadéallyn & Bacon, A Viacom Company, 160 Gould St.,
Needham Heights, MA 02194; Internet: www. abacamc1998.

04 von Eckartsberg, Rolf. "Introducing existentialgnomenological psychology.” (1998).
Cited in Valle, Ron, ed.Phenomenological inquiry in psychology: Existentiahd
transpersonal dimensionSpringer, 1998.

% pollio DE, North CS, Thompson SJ, Paquin JW, Spigel EL. Predictors of achieving
stable housing in a mentally ill homeless poputat®sychiatr Serv 1997; 44(4): 528-30.

%% patton, Michael Quinn.Qualitative evaluation methodsBeverly Hills, CA: Sage
publications, 1980.
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and definitions of the situation which themselveseafrom social interaction
with others. Human beings are seen to interpretdafide each other’s actions
instead of merely reacting. Responses are not rdmdetly to the actions of
another, as positivistic theories propose, buh®rmeanings attached to such
actions. Human interaction is assumed to be matliayethe use of symbols,
by interpretation and by imputing meaning to aciand the actions of others.
The symbolic interactionist perspective thus apgnea society from the
viewpoint of the individual’s constitution of meagi in interaction with other
individuals. Interaction between individuals thuskds place in specific
situations to which they bring interpretations whare their definitions of the
situations. These definitions then direct the imt&on process and constitute

the reality of the actdt’

Similarly, both symbolic interactionism and phenowlegy examine the kinds
of symbols and understandings that give meanin@ foarticular group or
society's way of living and experiencing. The pecdjwve of the symbolic
interactionist, however, most typically emphasizdse more explicit,
cognitively-derived layers of meaning whereas a npheenological
perspective defines meaning in a broader way thatdes bodily, visceral,
intuitive, emotional, and transpersonal dimensiofi$ws it provides a
humanistic theoretical perspective for the invedtan and is firmly grounded
within a qualitative framework. Instead of viewingrisoners as mere
respondents; the perspective afforded a more sampgroach to their
experiential states, giving the perspective ofdbath row prisoners’ primary
importance. It also posits a fundamental link betmverisoners and the social
structure at the centre which rests on the rolesyhbolic and common
meanings. The perspective thus permits an expborati the understanding of

how prisoners perceive themselves, their situaiwhtheir dignity.

Thus the theoretical position in this study is pdraenology and symbolic
interactionism. The method of data collection waes tise of semi-structured

407 Blumer, Herbert. Symbolic interactionism: Perspective and methdshiversity of
California Press, 1986.
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interviews. Methods of interpretation of the dat&rev qualitative content

analysis. Finally, the fields of application werenalysis of everyday

knowledge. This has been adapted from the bookdWpanion to qualitative

research®® and has been depicted in the table (Table 7) below

Table 7: Theoretical understanding of the study

Theoretical

Modes of access to subjecti
understanding view points
Theoretical Symbolic interactionism an
positions Phenomenology
Methods of data Semi structured and narrati
collection interviews
Methods of
interpretation Qualitative content analysis
Fields of| Analysis of everyday
application knowledge

%8 Steinke, Ines, Ernst von Kardoff, and Uwe Flicits. A companion to qualitative research

Sage Publications Limited, 2004.
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3.7.ETHICAL CONSIDERATION

Ethical consideration was an important aspect efdiudy due to its sensitive
nature. Possible risks were continuously examinedntrease sensitivity
towards the participants and not to expose thefartber vulnerabilities. The
ethical measures in this study are largely basethame principles — respect,
beneficence, and justice. This has been explainedetail in chapter four

which describes the ethical concerns of the study.

3.8.LIMITATIONS OF THE STUDY

Like every research study, | faced a number ofthtrons with respect to
methodology and as a researcher. This section $egith some of the

methodological limitations further moving to limii@ns of me as a researcher.

3.8.1.M ETHODOLOGICAL LIMITATIONS

Some of the methodological limitations were reldt®the sample size, lack of

availability of data or lack of prior research ¢ topic and so on and so forth.

3.8.1.1 SAMPLE SIZE

The number of the units of analysis used in thdysts dictated by the type of
research problem | was investigating. Sample sias mot a problem but the
representation of the sample is "1/8f the total prison population. | was not
given permissions or did not hear from the Easaégwch Central region in India.
These are states which have the highest numbehiceminority and lowest
literacy rates. Hence samples from these regiongdamave enhanced the data
and would have produced different findings. At siaene time, according to the
prison statistics 200%, there were 186 prisoners on death row and |
interviewed 111 prisoners. Hence it was quite aesgntative sample just in

terms of the numbers.

409 National Crime Records Bureau. Prison Statisticadid 2007 available

http://ncrb.nic.in/PSI-2011/Full/PSI-2011.pdf atassed on 2nd February 2013
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3.8.1.2.L ACK OF AVAILABLE AND /OR RELIABLE DATA

A lack of data or of reliable data will likely reme one to limit the scope of the
analysis, the size of the sample, or it could b&aificant obstacle in finding a
trend and a meaningful relationship. In the prestmdy, there was a lack of
availability of recent statistics or information death row prisoners. | used an
older prison statistic data to determine the pdpmraof the study. This was
outdated information, at the same time; | was ravento the fact that this
would be outdated information. In my previous studp death row
prisoner§'®, the statistics mentioned 29 prisoners in a pagicstate and there
were over 60 prisoners on death row in the sante.sta

3.8.1.3L ACK OF PRIOR RESEARCH STUDIES ON THE TOPIC

There have been very few studies as mentionedere#ilier chapters about
death penalty in India. In fact as far as my knalgke goes; there was only one
empirical study about death penalty in India ptiorthis study'** There are
legal analyses of judgments and articles in thespayers on death penalty and
death row prisoners, however, no sociological stiigyleath row prisoners as
such. This has been an exploratory empirical rebed&wowever, there is scope
for further research based on the exploration afiyriasues touched upon by
this study. For example, their experiences in thatcrooms or with the media

in itself could be the subject of another study.

3.8.1.4 MEASURE USED TO COLLECT THE DATA

| used a semi-structured interview guide with ctbaad open-ended questions.
In retrospect, if | have to do the data collectthfierently, | would give the
prisoners the closed-ended questions and ask thdith it out and give it to
me the next day. Even though most of the prisooeusd not read or write the

ones who could, always help the ones who could Hetce for further

“1% George, Reena Marpeath penalty: A Human Rights Perspectiveiversity of Mumbai,
September 2009
‘1 George, Reena Marpeath penalty: A Human Rights Perspectiveiversity of Mumbai,
September 2009
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research in an Indian prison setting, | would ghe closed-ended questions to
the prisoners to fill it out themselves. This woualdo give the researcher the
space to know the prisoner’'s background at leastday before s/he would
have an open-interview with the prisoner. At thensaime, access to same
prisoners was always a matter of concern but tpisoo of handing over
closed-interview questions is quite feasible. Hogvevone must not
underestimate the risk of bad mood of the prisditiafs or an emergency
situation like a custodial death, an escape froenghson, illness or hunger

strike by prisoners during the collection of data.

3.8.1.5.5ELF-REPORTED DATA

Self-reported data is limited by the fact thatately can be independently
verified while conducting a qualitative researaldgtand gathering the data on
one’'s own. We have to capture what our participamtgulate during the
interviews or in questionnaires at face value. Hwmwve self-reported data
contain several potential sources of bias thaha@ methodological limitation.
They are selective memory, telescoping, attribuéiod exaggeration. Selective
memory refers to remembering or not rememberingeepces or events that
occurred at some point in the past. Prisoners ludten talked more about
being tortured in custody while they forget or du recall the events the first
time they are produced in court which happens anabsthe same time.
Telescoping is recalling events that occurred &t time as if they occurred at
another time. Attribution is the act of attributipgsitive events and outcomes
to one's own agency but attributing negative evants outcomes to external
forced’? Finally, exaggeration is the act of representiogtcomes or
embellishing events as more significant than isiatt suggested from other
data. Nevertheless it is interesting to questioy pisoners are selective about
their memories, telescope, attribute or exaggerat&ain events. This is also
one of the discussions in the analysis chapter.

“2 Harris, Lois Ruth, and Brown, Gavin Thomas LumsdéMixing interview and
guestionnaire methods: Practical problems in afigmata."Practical Assessment Research &
Evaluation15, No. 1 (2010).
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3.8.1.6.USE OF THEORIES

Symbolic interactionism or phenomenology has ndiexmethodology of its
own. For the empirical investigation this perspeetivas therefore coupled
with the methods of Webefs verstehendepproach. These methods aim at
an “empathic understanding” of the emotional sticetof a situation, as seen
through the eyes of those concerned. The approadfessymbolic
interactionism, phenomenology amdrsteherare compatible inasmuch as the
subject matter of both is typical social actionnfrthe viewpoint of the acting
individual. In operationalising the study howevahe methods of the
verstehendeapproach were found to be rather limited in thepacity to
describe the social action at the centre. Empathderstanding alone did not
seem able to reveal all the significant aspecthefprisoners at the setting. It
therefore seemed necessary to develop a broadéododbdgical base within
the overall qualitative paradigm, in which the piees of theverstehende
approach could be retained and the perceptiorgutation and experience of

the prisoner within the setting could be examifiéd.

3.8.2.L IMITATIONS OF THE RESEARCHER

As a researcher, especially a woman studying ininstitution primarily
dominated by men was a challenging task. Below bsief description of the

limitations | faced as a researcher.

3.8.2.1 ACCESS

This study entirely depended on if | had accesprisoners on death row to
find out about their experience. There were cerfaisoners to whom the
access was denied citing political, security aratiglogical’ reasons. One of
the reasons was that certain death row prisondmndped to high profile

criminal cases such as terror attacks or seriablerar In one of the prisons, |

was also not given permission to conduct the sexayept with three prisoners

“3 Weber, Max, Edward Shils, Henry A. Finch, Robert Ahtonio, and Alan Sica.
Methodology of Social Sciencdgansaction Pub, 2011.

414 Eerreira, Monica. "A Sociological Analysis of Medl Encounters of Aged Persons at an
Outpatient Centre." PhD diss., Pretoria, Universitssouth Africa, 1982.
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who had murdered their wives or family membersgitihat since mine is a
‘sociological’ study; | should only interview prisers who were sentenced for
murders of their family members. This ‘method’ wdecided by the prison
authorities themselves and was one of the conditiomposed in order to

conduct the study.

3.8.2.2.THE RISK OF BEING ‘INCARCERATED ' QUITE HIGH IN A PRISON STUDY

| was asked to write on a sheet of paper thatllkegp the data secure and that
no personal information about the prisoners willnngde public. However, in
one of the prisons | was asked to sign a pieceofiohent already prepared by
the prison official which said that if | ‘violateiny rules (the document did not
specify rules) the state could take legal actiogairest me - very much
implying that | could be arrested and imprisonedefused to sign such an
undertaking and wrote a letter instead stating thas my principle as a
researcher to protect the research participantsnahdo do them any harm.
The officer was annoyed with me for not signing ttecument that he had
already prepared. | at the same time felt violaded felt pressured by the
officer when | was asked to sign a document whiakidl not write myself
instead the officer wrote it on my behalf as ifddhwritten it. At this point, |
could relate to what prisoners narrated to me guttie interviews about being

pressurised to sign ‘confession letters’.

3.8.2.3NO RECORDERS DURING INTERVIEWS

Not being able to use a recorder was one of therditmitations. At the same
time, it was an advantage because transcribing idtetviews would have
taken more time than expected especially with éingliage barriers | had, thus
increasing the time for data analysis and repoitingr Again prisoners would
not be happy to have their voices recorded as #fre\ady feel vulnerable in
such situations and recording their experiencesutali®ing tortured by
particular police officers or treated badly by atam judge could lead them to

distrust me in case the recording is availablenmae other than me.
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3.8.2.4] ONGITUDINAL EFFECTS

Like any other empirical study, this study alsouieed a lot of time and the
time was simply insufficient to collect the datapdanned. | had to skip going
to two prisons in a certain state because they voerdar away and | was not
able to contact prison officials in that state tluéack of time. | had to be back
in Vienna because of the visa regulations which niid let an individual
remain out of the country for more than six monthsnderestimated the time
that one would need in each prison. This was altrelated with the fact that
the existing data claimed certain number of prisenghile in the actual
situation, it was either high or low. When | reafisthis, while fixing an
appointment on the phone, | asked prison officiatout the number of
prisoners on death row so that | could plan my stathat particular state.
Some officers gave me this information because theerstood my rationale
behind this question but most of them refused te gne this information

citing ‘security’ reasons.

Hence planning my stay in a certain state for abemof days relied on the
existing data that was available which was as mate as it could be. Hence
the time-plan of data collection in studies suchha&se should have a buffer of
at least a month. Apart from this, | often fellksiduring my fieldwork due to
the extensive travel, staying in prison for the lghaday and working at night to
transcribe the data. | was exhausted and distresgbdall the information |
would hear from the prisoners about their livess lbften said that one should
not emotionally attach oneself to the data andvieeyarom it but it is simply
impossible to do that. Like Liebling says that esé in any human
environment without subjective feeling is almospossible — particularly in a
prison. The pains of imprisonment are tragicallydemestimated by the
conventional methodological approaches to prisi@n Rrison is all about pain
— the pain of separation and loss, the wrenchsifioted contact in the context
of often fragile relationships, of human failingsdastruggles. David Garland
has argued that imprisonment has an expressiva emmtional function and

Liebling questions here asking “Why is this emo#ibfunction of prison so
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invisible in most empirical researci%” Finally, this study should be seen as

work in progress which can be updated by otherissud future.

3.8.2.5BEING A ‘WOMAN " RESEARCHER

As a single woman in Indian towns and cities, | éabeen refused
accommodation in hotels as it is ‘dangerous’ teegiwoms to ‘single’ women.
It is natural to book a hotel in advance to avdi fproblem but there were
circumstances where | could not book a hotel iraade. In a particular state, |
reached at night in the airport and | could notkbadotel in advance. | went to
hotels near the city centre and each one of thénsed to let me stay. | was
out on the streets at night which was not knowbe@ safe city with reference
to crimes or violence against women. | finally hadake an accommodation in
a five star hotel and they agreed to give me anracwodation on the condition
that | paid the full amount before | stayed. | g&fd to this condition in spite of
knowing the fact that | could be on the street thght. However, we
negotiated and | was allowed to stay there paymgdvance that one normally
pays. Also | was always asked by prison officersyy wdas | not married and
why does such a ‘nice’ girl from a ‘good family’ wiato go to the prison to do
a research with ‘murders and rapists and terrg?idisere was also an instance
where a certain prisoner officer had my cell phonenber because | had to
write down information at the security-desk, send finiendship’ messages
late in the night. In one of the prisons the jailas very rude to me and my
translator and when | got up to stretch my legsradin hour’s interview, he
yelled at me and said that | am not allowed to whbse. | said that | had to
stretch my legs after an hour’s interview. He diot say anything but he

shouted at all the prisoners who came for the vieer thereafter.

At the same time, there were also many positiveeggpces with prison
officers where | was treated with utmost resped kfelt their way of dealing
with me very dignified. There were also prison @ls who were in charge of

my ‘security’ inside the death row yard who treated to lunch from their

“1> Liebling, Alison. "Doing research in prison: brémk the silence?."Theoretical
Criminology3, no. 2 (1999): 147-173.
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homes. Also prisoners have treated me always witbhniove, affection and
respect. Since | stayed from morning till eveninghe prison, they were very
kind to me and offered me biscuits, juice or evaagn food sometimes. Also
another problem that | as a woman researcher fiacad Indian prison setting
was going to the toilet in the prison especiallyewh conducted interviews in
the high security yard which is isolated from thetrof the prison. | used to be
inside the prison from morning till evening; withbeeak in the afternoon but it
was quite natural to go to the toilet at least orfidas might seem as a light
problem but I, for one feel that this should bekgmoabout so that one can take
care of one’s health better while on field work efdrhad to be a prison officer
or a wardet'® who is a trusted prisoner accompanying me to tbenen’s
prison or to the main gate where the toilets f& plersonnel would be. This
again is a reason for loss of time because onetdhagalk for at least 10
minutes to reach the other side, at the same tinsean additional ‘job’ for the
prison officer when s/he has to take care of hutglgd prisoners in that yard.
It was often a surprise for the male officers thaven told them that | wanted
to go to the toilet because it is not common falidn women to say ‘this’
aloud especially to an unknown male. However, iinperative that one should
take care of one’s health and not be shy in th#sat®ns especially during

fieldwork.

3.8.2.6 AXIOLOGY

An axiological assumption is one of the researchagigms. These are
assumptions regarding the role of values. Everyeamher has certain
axiological assumptions, for me it was being anedi social worker and also
having this value that death penalty should nosteinymore in the world for
any crime. While conducting the research, | triecoé away from this value
while asking questions to understand about thes lofgorisoners but this value
could not be taken away from me. This has beerusgssd in chapter four of
this study. | borrow heavily from Scheper-Hughesowhas drawn to the
people and places she studied not by their exotieisd their “otherness” but

by the pursuit of those small spaces of convergereoegnition, and empathy

“1® Note: A trusted convict incharge of certain dutieshe prison.
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that one shared with the people. She further shgs $eeing, listening,
touching, recording can be, if done with care agkgivity, acts of solidarity.
Above all, they are the work of recognition. Notlomk, not to touch, not to
record can be hostile acts, acts of indifferencel af turning away.
Ethnography (or | would say any research with humparticipants) could be
used as a tool for critical reflection and for humkberation?'’ | have
observed that prisoners are not the “others” inwthele study instead, their
lives converged with mine in more than one way #re$e convergences have

been discussed in the further chapters.

3.8.2.7FLUENCY IN A LANGUAGE

There were problems related to language and triamnslan this study. Though
some of the concerns using translations and tremslavere discussed, some
problems simply occurred directly in the field ankad to tackle them at that
moment. The interview guide was translated in toall language of the state
when | went to each state. The interview guidesewianslated by the
translator who accompanied me to the prison irestahere | did not speak the
local language. The data was written in the loaaglage that | could speak
and write but the ones | could not write, | notedrh down directly in English.
The essence of the sentence would have been losdmately and that is one
of the limitations of the study. It was also nornf@l translators to carry their
own biases and values and hence the chances drehaigthere could have
been misrepresentation of the answers given byptisoners. However, |
would say that in all, the data gathered in th&lfterough interviews is very
rich and gave the prisoners an opportunity to vthe#r opinion, concerns and

share their lives.

3.8.2.8 BUDGET

Before going for the field work, | was under thesw@asption that we would be
given a part of the money before launching the ystudowever, this

assumption was not correct and hence | applied tha Kurzfristige

17 Scheper-Hughes, Nancy. "The primacy of the ethigabpositions for a militant
anthropology.'Current Anthropologyd6, no. 3 (1995): 409-440.
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wissenschaftliche Arbeiten im AuslafWA) fellowship which was a grant
for short term research abroad. | received thidoviedhip which was
insufficient most of the time. Hence | had to mpsély on the scholarship that
| received every month from thaitiative Kollegeand then heavily borrow
from my parents for the rest of the time. Costduided paying the translators,
photocopying consent notes, documents that prisogere me so that | could
return the originals to them, interview guides aeitlers for prison officials.
Also accommodation and travelling were quite expensvhile food was
relatively cheaper. In the end, however, | was beirmed most of the expenses
that was spent during the fieldwork. Also booksated to death penalty were
not available at the library in the University ofevina and | have spent a
considerable amount of money buying these books ffonazon or other
internet book sites. The above details were sonteeolimitations that | faced,
however, these could be used as pointers for r@sear in similar settings to

avoid these problems or overcome these limitations.
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3.9. SUMMARY

This chapter has broadly delineated the researabepivhich informs about the
time-frame of the study. Further, it describesrdsearch design by elaborating
upon the qualitative research paradigm, the sampplime final selection of
samples and the circumstances behind selectingsdh®le and finally the
instruments used in the study. In particular, thapter also describes the data
collection procedure by describing the field waskdtions, the methodological
concerns with translators and the interview setiiigch is the prison. The
chapter also describes the data analysis for thdysin addition to the
methodological interpretation and framework of thteidy. It very briefly
mentions the ethical concerns, however, describesdetail about the
limitations of the methods with specific referent® the methodological
limitations and my limitations as a researcher. Tdi®wing chapter discusses
the ethical concerns of the study.
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CHAPTER FOUR: ETHICAL ‘ARTICULATION’

4.1.INTRODUCTION

So am | a criminologist? Yes, | am also a humanndieiand any
methodological approach which asks for separatietwleen these two features

of our lives or work is deeply flawétf

This chapter attempts to reflect the discourse @etthtes on various ethical
issues generated during the field work. It alscemafits to assess the
appropriateness and applicability of the strategmeshe field; to review if

things went ‘wrong’ with respect to the ethical esfs; to examine if there is
any need to take corrective measures. Finally)sib attempts to document
ethical practices and problems faced while doindasahe benefit of others
and for my own learning. For the purpose of thiapthr, | use a definition by
Gilbert that ethics is a matter of principled saagy to the rights of others and

that being ‘ethical’ limits the choice we can makehe pursuit of truth. 419

Scheper-Hughes, one of the prominent anthropokogisiotes that
anthropologists are privileged to witness humamevelose up and over time,
are privy to community secrets that are generaitidén from the view of
outsiders or from historical scrutiny until muchela In this context, she says
that if anthropologists deny themselves the powmecguse it implies a
privileged position) to identify an ill or a wrorahd choose to ignore (because
it is not pretty) the extent to which dominated pplecsometimes play the role
of their own executioners, they collaborate witle tielations of power and
silence that allow the destruction to continue. Shgs that “primacy of the
ethical” is to suggest certain transcendent, traresy, and essential, if not
“precultural” first principles. Historically, antbpologists have understood

morality as contingent on and embedded within $gecultural assumptions

“18 Liebling, Alison. "Doing research in prison: brémik the silence?."Theoretical
Criminology3, no. 2 (1999): 147-173.
“19 Gilbert, Nigel, edResearching social lifeSage Publications Limited, 2008.
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about human life. She suggests that responsibiliagcountability,
answerability to “the other” is precultural to thextent that our human
existence as social beings presupposes the presetizeothef'?°

I, as a sociologist witnessed prisoners’ lives las& proximity - men and
women exposing their human-side and | was privih&r confidential lives
which are otherwise hidden in the society. Priseee thus highly vulnerable
as research participants. First, the voluntarineds consent may be
compromised in prisons. Prisoners have severelyaitent freedom and
choices. Furthermore, they are subject to additidisgipline and sanctions by
prison guards and officials. Hence prisoners magl fhat declining to
participate in research is not a feasible optiorédver, overcrowding and
poor access to healthcare may make participaticesearch seem attractive,
without regard to the risks. Second, privacy andnifidentiality are
compromised in prisons. It is likely to be commonoWwledge who is
interviewed in a research project. In this paracudtudy, the group was very
clear - death row prisoners. There is informatiomiclv may lead to
embarrassment, stigmatisation, retaliation, or temlthl punishment. Third, it
is difficult to monitor adverse events in reseacoinducted in prisons because
they are closed institutions. Participants may ftrdifficult to call attention to
problems that arise as a research project is daoté Monitoring whether the
study is actually carried out in accordance witl fnotocol is also difficult.
Finally, prisoners often have other characteristiczg make them vulnerable,
such as poor education, mental health problemssalnstance abuse problems,

which may impair decision-makirig*

Before going to the field, | had a discussion dmcatl concerns in the “PhD
Seminar on Global Sociology” held by one of my sum®rs - Prof. Dr.

Christoph Reinprecht in December-January 2010. THusto a discussion on
many points mentioned in this chapter. One of thestons that | was

concerned with was, “What do | do in situations wveherisoners ask me a

420 gcheper-Hughes, Nancy. "The primacy of the ethigabpositions for a militant
anthropology.'Current Anthropologyg6, no. 3 (1995): 409-440.

21 | 0, Bernard.Resolving ethical dilemmas: a guide for cliniciahgppincott Williams &
Wilkins, 2009.
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favour?” Generally the doctrine of ‘academic’ rasbaprohibits’ any manner
of favour because this might bias the findings fHRe@inprecht’s response was,
“Reena, you are a professional and when you asacdh a situation, you would
know what to do and respond according to the sdoatThe prisoners have
asked me for lawyer’'s contact details or contadhitie of Non-Government
Organisations (NGOs) working for rehabilitation pfisoners or to contact
their families. | have provided these details atgb dave contacted family
members. Contacting family members also gave meopportunity to
understand the social situation of prisoners and/hise family after

incarceration.

| was also conscious of the fact that | was a neidtthss woman researcher in a
setting mainly dominated by men. My relationshipthwithe research
participants and gatekeepers was diagonally oppg@sit intersected at some
point. My query in relationship with research pagants was that, would they
trust me as a person when | did not even speakldrgjuage? My relationship
with the State (gatekeepers) was a trickier onerevhbad to tackle questions
such as, “Why do you want to talk to the garbagé¢hef society?”, “You are
from a ‘good’ family; why do you want to talk to pists and murders?”
Another statement voiced in a different mode by tnedshe gatekeepers was,
“It is because of human rights activists like ybattwe lose power over them
[prisoners] and people like you cause all problémly. entry into the prisons
as an outsider (it was irrelevant whether | wasaeademician or a human

rights activist) was perceived as a threat or ineoirence.

Reflexivity that combines subjective emotional fiegé with ‘objective’ data is
often seen as unscientific—a premise of positivieomdly criticized by many
methodologists. Feminist critics have maintainedt tfeelings, beliefs, and
values shape research and are a natural part wfynémotions influence our
research, and our research can affect us emotpor@adinsequently, feminist

researchers explore their own research experieincgyding feelings and
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emotions, rather than dismissing these as unshitersind irrelevanf?
Similarly, Devereux argues that any investigatidnother human beings is
necessarily a self-investigation as well, becabsebieliefs and behaviour of
one’s subjects arouse in the investigator one’s ameonscious (and usually
infantile) fears, wishes, and fantasies. This cedransference phenomenon, a
term borrowed from psychoanalytic therapy evokeschmanxiety and is
extremely painful. For a variety of reasons, relatemth to the selective
recruitment of anthropologists and to the nature tifeir data,
countertransference and its attendant anxietiesspgcially characteristic of

anthropological research or | would even add tacdogical research®®

Gilbert states that there are no cut-and-dried arswo many ethical issues
which face the social researcher. Very often, 8seas involved are multi-
faceted and there are contradictory consideratianglay. There is not
necessarily one right and one wrong answer, bstitideterminacy does not
mean that ethical issues can be ignored. He sugtest the best counsel for

the social researcher is to be ethically awareteotly.***

22 Huggins, Martha K., and Marie-Louise Glebbeek. 'ém studying violent male
institutions: Cross-gendered dynamics in policee@esh on secrecy and dangefheoretical
Criminology7, no. 3 (2003): 363-387.

2 Devereux, George, and Weston La Baffeom anxiety to method in the behavioural
sciencesVol. 3. The Hague: Mouton, 1967.

424 Gilbert, Nigel, edResearching social lifeSage Publications Limited, 2008.
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4.2 .ETHICAL PRINCIPLES

The Belmont Report: Ethical Principles and Guidedirfor the Protection of
Human Subjects of Research is a statement of lakical principles and
guidelines intended to assist in resolving ethigadblems associated with
research involving human ‘subjects’. The Reporémefd to earlier approaches
to ethics, most notably the Nuremberg Code notirteg todes often provide
rules intended to guide investigators’ approprieteduct. However, ‘such
rules are often inadequate to cover complex sanafiat times they come into
conflict, and they are frequently difficult to impget or apply?® The
expression "basic ethical principles” refers tosthageneral judgments that
serve as a basic justification for the many paldicethical prescriptions and
evaluations of human actions. Three basic prinsipbaticularly relevant to the
ethics of research involving human subjects are: pghnciples of respect of
persons, beneficence and justice.

4.2.1. RESPECT FOR PERSONS

Respect for persons incorporates at least two atlemnvictions: first, those
individuals should be treated as autonomous agants second, that persons
with diminished autonomy are entitled to protectidrhe involvement of
prisoners as subjects of research provides aructste example. On the one
hand, it would seem that the principle of respext gersons requires that
prisoners not be deprived of the opportunity tountéer for research. On the
other hand, under prison conditions they may behsuwmerced or unduly
influenced to engage in research activities forolwhthey would not otherwise
volunteer. Respect for persons would then dictiast prisoners be protected.

Whether to allow prisoners to "volunteer" or to dfgct” them presents a

“% National Commission for the Protection of HumarmjSats of Biomedical and Behavioural
Research (NCPHSBBR) (1979) Belmont Report: EthRdhciples and Guidelines for the
Protection of Human Subjects of Research, Depattraéidealth, Education and Welfare,
Office of the Secretary, Protection of Human Sutsiec
http://videocast.nih.gov/pdf/ohrp_appendix_belmoaport vol 2.pdf [accessed on 10th
November 2012]
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dilemma. Respecting persons, in most hard casefieis a matter of balancing

competing claims urged by the principle of respsetf.

4.2.2. BENEFICENCE

Persons are treated in an ethical manner not gnhgdpecting their decisions
and protecting them from harm, but also by makiffigres to secure their well-
being. Such treatment falls under the principlebeheficence. Two general
rules have been formulated as complementary exprsssof beneficent
actions: (1) do not harm and (2) maximize possh@aefits and minimize
possible harms. The Hippocratic maxim "do no harmas long been a
fundamental principle of medical ethics. It wasesxded to the realm of
research that one should not injure any personrdezss of the benefits that
might come to others. However, even avoiding hagquires learning what is
harmful and, in the process of obtaining this infation, persons may be
exposed to risk of harm. Further, the HippocratatiOrequires physicians to
benefit their patients "according to their bestgon@nt.” Learning what will in
fact benefit may require exposing persons to fsle problem posed by these
imperatives is to decide when it is justifiablesgek certain benefits despite the
risks involved, and when the benefits should bedone because of the risks.
In the case of scientific research in general, membf the larger society are
obliged to recognize the long term benefits ankisrihat may result from the

improvement of knowledge and from the developmésbaial procedures.

4.2.3. JUSTICE

An injustice occurs when some benefit to which espe is entitled to is denied
without good reason or when some burden is impasedly. Another way of
conceiving the principle of justice is that equalgyht to be treated equally.
However, this statement requires explication. Wkoegual and who is
unequal? What considerations justify departure frequal distribution?
Almost all commentators allow that distinctions é@son experience, age,
deprivation, competence, merit and position do dsones constitute criteria
justifying differential treatment for certain pusges. It is necessary, then, to

explain in what respects people should be treatplly. There are several
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widely accepted formulations of just ways to dmite burdens and benefits.
Each formulation mentions some relevant propertytloe basis of which
burdens and benefits should be distributed. Theseaulations are (1) to each
person an equal share, (2) to each person accotalimglividual need, (3) to
each person according to individual effort, (4)each person according to
societal contribution, and (5) to each person atingrto merit. The selection
of research subjects needs to be scrutinized ier aoddetermine whether some
classes (e.g., welfare patients, particular raial ethnic minorities, or persons
confined to institutions) are being systematicaglected simply because of
their easy availability, their compromised positi@r their manipulability,
rather than for reasons directly related to thél@m being studied.
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4.3.APPLICATION OF THE ETHICAL PRINCIPLES

The three principles of ethics namely respect, fiegrece and justice have to
be rightly applied in order to make it operationbBhese are divided into (i)
rights of the research participants and (ii) riglatsd responsibility of the
researcher. However, all these applications irretsgeof whether they are the
rights of participants or the responsibilities esearchers play a key role in
applying the ethical principles. Further, the rgyhdf participants and the
responsibility of the researcher lie on the croadrof these ethical principles.
This has been explained in the figure (Figure Spwe The section is a
compilation of the actual field situation while &gpg the ethical principles.
Participants were only asked to share that infaonatvhich contained the
scope of the study. As a researcher it was my respitity towards the
interests of those involved in this study to havedmall efforts to anticipate
and to guard against possible misuse and undesicaiiiarmful consequences
of research. Additionally, it is also my responkipito make all necessary
efforts to bring the research and its findings e fpublic domain in an

appropriate manner.

Figure 5: Application of ethical principles

 Informed consent

ReSpeCt « Voluntary participation
* Anonymity

. « Confidentiality
Beneficence PBEEEE

» Tryst with translators

*Non-exploitation and upholding dignity
i *Relationship with participants and other
J UStI Ce actors p p p

*Promotion of integrity in research
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4.3.1. INFORMED CONSENT

A very important principle, which is a linchpin ethical behaviour in research,
is the doctrine of informed consent. This provitiest persons who are invited
to participate in social research activities shduddfree to choose to take part
or refuse, having been given the fullest infornratomncerning the nature and
purpose of the research, including any risks tactvlhey personally would be
exposed, the arrangements for maintaining the denfiality of the data, and
so on*?® Further the permission from the gatekeepers (is taise prison

officers or State officials) also has to be onlthsis of informed consent.

Informed consent is taken so that those who ameareked have the right to
know what they are being researched about andhbgtshould actively give
their consent. The participants were informed alboeiobjectives of the study,
the names of other prisons where this study wasdwetied, how their names
were selected, why was this prison chosen, thaticgmtion is purely
voluntary, there is no payment associated withthiat they can talk to the
researcher for as long as they wanted to and ogntisé interview at any time.
In addition, they were free to refuse to discusglang that they did not want
to. They were also informed that the informatioeytiwould give would be
confidential and the report will not reveal names identities of the
participants. These were explained to the partitgpan the language they
understood i.e. English, Hindi, Marathi, Malayalaikannada, Tamil and
Punjabi. The prisoners who patrticipated in the ringsvs gave their oral
consent. With previous research experiences, | ktieat prisoners were
reluctant to give written consent i.e. to sign doeguments. Hence oral consent
was sought from all the 111 prisoners who partieigan the study. | also
documented the interactions with the prison offg;iather convicts, prison
doctors, journalists, and social workers. Apartnfrahis, | also have

documented the observation of the prison environmen

2% Gilbert, Nigel, edResearching social lifeSage Publications Limited, 2008.
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However what | term as the ‘lrony of informed comises that are prisoners

really in a position to give their consent? Infodneonsent by a captive
population is a very tricky situation. There wemsgpners who were coerced
by prison officials to be part of the study. | hayigen prisoners the choice to
leave the interview if they feel coerced. Two of tiesearch participants have
refused to be interviewed. Mostly, all of them wesger to talk to me, to see
what | could ‘offer’ them. In the end it was als@ma of a ‘venting’ out for the

prisoners who wanted to get these emotional baggawjeof their system.

At an early stage (April 2010) of this study, Prd&r. Manfred Nowak,
University of Vienna wrote to the Central Governiinehindia at the Ministry
of Home Affairs. Prisons fall under their jurisdart. While making a follow-
up call to the Ministry, the official asked me, “Whlo you want to spoil
India’s name in the international arena by doinghswa study? This is
unconstitutional”. The Central Government officiatked me to write to
individual states. The State Government officialsnt the Home Ministry
Department, Inspector General Prisons (Head ofops)s Director General
Prisons, Superintendents and Jailors were the ggpeks in this study. |
wanted to write to only those states in India whiidtad initially sampled for
permission but | was advised by a colleague (AdiyjayHiremath) from
Mumbai that | should send letters to all the statdadia because, “Reena, you
never know who will give the permission and wholwibt”. Hence | sent

letters asking for permission in all the statekha.

Out of the 21 States which housed prisoners onhdeat according to the
latest statistics that was available when the pesion was sent, only Eight
States replied asking for more details and evelytisak of them gave me
permission with conditions attached to the letférProf. Nowak actively
assisted me in sending out these letters from fliseo However, the letters
were just the formal process. | had to follow upnbgking phone calls to their
respective offices. Due to the time difference le&tw India and Vienna, |

started making calls at 5:00 a.m. or 6:00 a.m.h& morning to reach the

427 pppendix 6: Permission letters
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officials first thing in the morning. | received eéhpermissions only after
submitting the objectives of the study and the tioesaire to the prison
department. They were also assured that the intfoma#he prisoners would
reveal would be completely confidential and theorepvill neither reveal the

names or identities of participants nor of theqmis

Even though | received official permission from tBéate or the Inspector
General in each prison, | had to negotiate withsthygerintendents for an actual
entry into the prison. In many prisons, | was astedome at a certain time
and | was asked to wait outside the prison gatehdéors. Below are some
examples of the situation in the field work.

Prison 1 In one of the prisons where | travelled, | wasdm#o wait for over
two hours and then when | was called ‘inside’, kvesked to come again the
next day. | then went outside the gate and callechigher prison official who
is the Inspector General (IG) Prisons, on phonexgain that | am there in
India only for a few months and | have to go toeotprisons too. If | am asked
to come on a day and not allowed inside, thenrtiagdy is not good for the
research. The officer was kind and asked me toigakn minutes. When |
called back, he asked me to go back to the prigdmen | entered the prison
again in the Superintendent’s office, he told n&g,“you are now telling the
IG Sir that | am harassing you.” | reacted verymdgl and explained my
situation that | did not say harassing but | wantedinterview prisoners
without wasting their time or mine. He was not serfdly to me during the

entire process but | managed to interview thregopers on that day.

Prison 2 The constant question asked by officials afterititerviews in most
of the prisons were, “So tell me, what they toldiy6“Did they tell you about
their crime? Do you even know what crime this peréas done? He is a
murderer and a rapist. Why do you even want to watk these people? Why
don't you work for the poor on the streets? Oné&efother comments which
shocked me was, “It's people like you who spoil #exiety. You want to
interview goons and dons who are a menace to ttietgdut you don't want

to help the poor out on the streets”
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Prison 3 While seeking permission in one of the statesnolia which was
primarily a tribal belt and a stronghold W&xal groups, | was asked, “So why
are you so interested in this region? You will hawexplain in the letter why
you have chosen a region which has a high per gentd naxalite®” |
explained to the officer that it was not just tkiste that is chosen but also
other states in India. | also had to send them igsion letters from other
states.

Thus informed consent is an irony in itself witleaptive population and even

bigger irony while having to deal with the gatekeeyto conduct the study.

4.3.2. VOLUNTARY PARTICIPATION

| chose every prisoner on death row in a particptéson where | was given
the permission to conduct the study. Each of theopers was asked if s/he
wanted to participate in the study. Two prisonesiiged consent and they
returned to their cells. However, in one of thespns, the prison personnel
brought the prisoner back to me and asked me #ovietv him. | said that if
the prisoner does not wish to be interviewed, | Mooot force him. The
prisoner was happy that he did not have to talknéo He was the only prisoner
on death row in that prison. All he told me was,otlycannot do anything
regarding my case hence | do not wish to talk w.’yti was difficult to obtain
trust in the short period and it was even moreadliff to explain the study in
that short time and obtain this voluntary partitipa from the prisoners. This
was especially difficult because they have no tfpeare controlled, scrutinized
and held responsible by the system for everythieg say.

4.3.3. ANONYMITY

Anonymisation is a procedure to offer some protectof privacy and
confidentiality. Though helpful in the attempt nad identify people,
anonymisation cannot guarantee that harm may noiro¢ciow people will
react to a research report cannot be foreseenvianad. The context, unless

massively disguised, often reveals clues to idgrng¥en when names and
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places are changé®f It was decided that names of the prisons or tfsopers

will not be mentioned while describing an issuewsdwer, a prison in concern
could be revealed with a minute detail such asrtagallows which has to be
manually erected. Also, if | mentioned the detali®ut prisoners who claim to
be on death row because of their religious or ethaickground, it can reveal
identities even though | anonymise names. There neascope to provide
physical anonymity to the participants because yorex knew death row
prisoners in a particular prison and all prisonens death row were

interviewed.

4.3.4. CONFIDENTIALITY

The common assumption in ethical social sciencetige is confidentiality
during the process of conducting the research #med anonymisation of
individuals in report writing. These are often kikas though the second, that
is to say using pseudonyms in reporting, justifies reporting of information
obtained in confidence. However, the two concepégsuire separate
consideration. Confidentiality is a principle ttzkows people not only to talk
in confidence, but also to refuse to allow the mation of any material that
they think might harm them in any w&¥.The interviews were to happen in
private. However, all the prison manuals state ¢ghatison officer should be
present while the interview is conducted. | nedetiawith hearing-seeing
distanceprinciple - that a prison officer can be at a sgailistance but not a

hearing distance.

In one of the prisons, a welfare officer sat righkt to me and the prisoner. It
was a very small room filled with benches. | tole twelfare officer that |
cannot interview the prisoner in such a situatidresg he is overhearing the
whole conversation. He said, “It is the Superintits order.” | said, “No, |
cannot continue with the interview.” He said, “luet go to the superintendent”.
The superintendent gave me the most typical an$were heard in all the
prison, “You are a woman. These are dangerous thes.for your security

“2Gilbert, Nigel, edResearching social lifeSage Publications Limited, 2008.
2 Gilbert, Nigel, edResearching social lifeSage Publications Limited, 2008.
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that the officer is sitting next to you.” | replietf it is question of security put
me in a bigger room and not in a small room becé#ube prisoner attacks me
or wants to hit me, | cannot run or escape becafitiee size of the room and
this kind officer (pointing to the welfare officehere will not be able to do a
thing to protect me and. So if you really want negwity, put me in a bigger
room.” They asked me to wait outside for a whilel @éimen | was shifted to a
bigger room. The officer sat at a ‘seeing’ distaand not on the same table as
me and the prisoner. Nevertheless, | must admietivere interviews where |
could not negotiate thishéarting-seeing distahtprinciple. The interview
happened in the superintendent’'s office where sogesmdent heard the
conversation between me and the prisoner. In tbases, | did not ask too
many questions. The prisoner spoke themselves dheutives but they knew

what information to filter. These interviews weess$ than 15 minutes.

4.3.5. DATA-SHARING

The raw data has the identity of each individuawRlata of the study will not
be shared with anyone under any circumstances. Thione of my
responsibilities as a researcher to protect anchpt® the interests and rights of
participants. There was also a considerable amotisensitive information
such as experiences of being tortured; names adepofficers who tortured;
cases of sexual exploitation of their family mensband themselves in many
cases; and diaries and letters written by prisonkrés again one of my
responsibilities to protect these data so that momhis caused to the
participants.

4.3.6. TRYST WITH THE TRANSLATORS

Jacobsen and Landau argue that the most signifamtof using translators
from an academic standpoint is the risk of biagsponses resulting from the
use of translators or local research assistantorfsle using research assistants
or translators from the same country or area as réspondent risks

transgressing political, social or economic faires of which the researcher
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may not be awar&? Before going to the field these two issues weseutised,
additionally, | raised the question whether or tha prisoners would trust me
if 1 do not speak their language. Even though legavthorough orientation
about the study and in spite of having discussanshe ethical aspects of the
study after the completion of the field work, | essed that the discussions

were not adequate.

Out of the six states | went to, | required thephafl translators in three states.
The translators were from the particular stater{paaised and residing in the
State) and were referred to me by my professiondl personal contacts.
Hence both the concerns mentioned by Jacobsen amdlau of biased

responses and risks transgressing political, saci@conomic fault-lines that
the translator came from were evident. Here areesexamples which compel
me to reconsider that the orientation and discassiere not enough. There
were four translators in all - three men and onenaw. | chose a woman
translator to interview the only woman on death iowhis particular study.

This woman was a contact person of the male treorstathat particular state.

Below are the examples in my tryst with the tratska

Example 1 The prisoner was narrating about the torturénengolice lock-up.

| wanted to compare the kind of torture practicedifferent states in India.
Hence | asked the translator to ask, “Could yoag#eask if the prison knew of
incidences of torture where objects were insertgd private parts?” It was
within the flow the interview. The translator loakat me and said, “How can |
ask such a question?” | asked other questions antthe later part of the
interview came to this question again in a différ@anner. This time he asked.

Example 2 This was a woman prisoner narrating about torirdetention. |
asked my translator to ask if she was ever rapedabested in custody. This
time again the translator asked, “How can | asksuquestion?”

430 jJacobsen, Karen, and Loren B. Landau. "The dupkiative in refugee research: some
methodological and ethical considerations in sos@énce research on forced migration."
Disasters27, no. 3 (2003): 185-206.
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Example 3 On another occasion, the translator started gsfurestions to the
prisoners on his own without translating it to mee translator forgot that he
was supposed to translate and not conduct thevieteon his own. And when
| asked him, so what did he say, he only told me word from a 10 minute

conversation.

Example 4 This is about an issue the translator was dealiitigin himself.
We conducted an interview where the prisoners waredeath row for
murdering a group of people. | saw that the traosleas restless during the
interview. After the interview, the translator taige, | grew up reading about
this case and whenever | read the newspaper, Ingkkelf, “If | meet this
person, | will murder him”. He told me that it wasry difficult for him to talk

to this prisoner and translate the interview.

Example 5 In another case, the prisoner informed that hisherotwas
alcoholic. The translator had his/her own bias alveamen drinking alcohol
because he came from a class of society where wameeforbidden to drink
alcohol or it is considered a taboo that women khduank alcohol. And he
sarcastically asked this prisoner, “Your mothenkisialcohol?”

Example 6 The male translator wanted to translate the womasoner’s

interview also. | refused saying that he cannot. &s&ed me, “Are you
objecting my translating on your own or are thesgon rules?” | said, “Prison
rules do not allow men in a woman’s prison but eéney make an exception
in our case, | will prefer a woman translator tgprect the woman prisoner

whom we are going to interview”.

4.3.7. NON-EXPLOITATION AND UPHOLDING OF DIGNITY

It is important that as a researcher | do not také&ir advantage of my
relationship with the prisoners by asking them ¢joas which cause
discomfort to the prisoners or violate their dignih any manner. During the
interviews, none of the prisoners were asked tardes their case. Some of
them shared their cases but | have never expliagked them to share about

the same. Documenting details about their casesnetithe objective of the
1Y



study. Also during the interview, asking them giges about torture could
have given them mental stress. But mostly all ehthspoke about the torture
they faced in police custody. The response wasthet felt better to have a
visitor and talk about their lives in the prisonaaperson sentenced to death. |
have tried my best to respect each prisoner aad td maintain our dignities

while listening and speaking about these senditipes.

4.3.8. RELATIONSHIP WITH PARTICIPANTS AND OTHER ACTORS

Prisoners on death row were the indispensable grartin this research. The
rights of the prisoners were made intrinsic at gw&age of the research. The
prisoners trusted me; an unknown person and tadiemit their lives. My
relationship with the participants is/was very gobthny of them write to me;
call me from prisons where there is a phone fgcilihey inform me about the
latest judgments, being on death row, so on andfath. All the
correspondence has been documented. Apart frompribeners themselves, |
also have a relationship with the family memberssome of the prisoners.
These members are an indispensable part of tharobsas well where they
have opened up about their lives and homes to nae ktill in touch with
some of them, who ask me to gather information allo& cases involving
their loved ones; to check on the Supreme Coursitebr to call their lawyers

in order to enquire about the case.

4.3.9. PROMOTION OF INTEGRITY IN RESEARCH

By showing care and concern about ethics and byggaapon that concern, we
promote the integrity of research. Since much oatwwhe do occurs without
anyone else ‘watching’, there is ample scope talaohourselves in improper
ways?3 It will reflect the principle of justice when thiaformation which
contains the scope of the study is shared on a \plddorm. Also the
responsibility of making all efforts to bring thesearch and its findings to the
public domain in an appropriate manner lies with ieaddition to that, it is

31 |srael, Mark, and lain HayResearch ethics for social scientisBage Publications Limited,
2006.
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also my responsibility to anticipate and to guagdiast possible misuse and
undesirable or harmful consequences of researcticaadsure protection and

promotion of rights of the participants.

4.4 \/ALUE CONFLICTS AND EMOTIONS

There were instances of conflict between me aseareher, translators and the
research participants because of the gaps in duesaThey were mainly
issues related to trust, proving their innocencevanting me to tell a higher
authority that they are innocent. Some prisonenssicdered the study as a
complete waste of their time and mine too howefiaglly they decided to
trust and talk to me. Below are some of the examplbich describe the

conflicts because of the gaps in the values thatameed.

Prison 1: One of the prisoners told me, “How can we tell yout our lives
and you say that it will remain confidential? | kmahat nothing goes out of
the prison without the prison official looking &etthing”. | stated clearly, ‘No.
That is not the case with us’. Other prisoners nmast thought the same and
would not have told me everything they wanted to.

Prison 2: The other value conflict that | had in the fieldsvwhen prisoners
asked me, “What is the point in just collectingommhation if you are not
helping us with the case or doing anything abou€an’t you tell the President

or others that we are innocent?”

Prison 3: One of the prisoners also told me that, “What woe doing is a
complete waste of time and it is total crap.” Sames | did answer explaining
them more about the study and at times | just reeshsilent and talked about

other things or | talked to other prisoners whoemgilling to talk.

Prison 4: In a particular prison one of the prisoners camd #&Ild me,
“Madam, please go away, none of us want to talky@aa.” Somehow |
managed to talk to two of the prisoners on death Eventually all of them

came and spoke to me. This prison had 50% of mypkam
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Apart from these value conflicts, one thing | dit foresee before conducting
the field work is the amount of emotional stresatth would have to go

through. | was aware from my previous research ithaias an emotionally

stressful journey but | did not expect this magéwf emotional stress. There
was adequate support in terms of emergency backirpstructural facilities

and monetary compensations. Also while dealing with data for the data
analysis chapter; | have had nightmares, bloodprdseand heard voices of
prisoners when | closed my eyes. | was especiatydbed to hear experiences
such as prisoner’'s wives being electrocuted whea fhonths pregnant and
later dying in a hospital. Also the execution obtdeath row convicts in the
recent months (November 2012 and February 2013jlendeath of a prisoner
who was part of this study due to illness causedmaeh emotional turmoil.

The distress, | faced during the writing process wamense. | had the support
of my fellow colleagues who helped me to debrief iagearch and listened to

my stories.

Liebling deliberates about research and emotiotyd®n the criminological
lives and human lives that they have never beearagp yet many behave,
read and write as though they are separate. Skdlsatyresearch in any human
environment without subjective feeling is almospwossible — particularly in a
prison. The pains of imprisonment are tragicallydemestimated by
conventional methodological approaches to pristen Rrison is all about pain
— the pain of separation and loss, the wrenchsgifioked contact in the context
of often fragile relationships, of human failingsdastruggles. David Garland
has argued that imprisonment has an expressiven @mnational function —
Liebling questions here “Why is this emotional ftian of prison so invisible

in most empirical research%?

432 Liebling, Alison. "Doing research in prison: brémk the silence?."Theoretical
Criminology3, no. 2 (1999): 147-173.
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4.5.BEING A COMPANHEIRA*3®

Scheper-Hughes takes the position of combining a&ademician and
companheiraJust like me, she was in her field to observe, doudhent, to
understand and later to write about their lives #neir pain as fully, as
truthfully, and as sensitively as she could. At Hane time, she questions
academicians asking what exempts us from the hussgonsibility to take an
ethical and even a political stand on the workingaf historical events as we
are privileged to witness them. | also compare asgarch participants — death
row prisoners to what Scheper Hughes claims - whats her to back these
people and places is not the exoticism and thdéh€imess” but the pursuit of
those small spaces of convergence, recognition,eamgiathy that they share
and that they are not so radically “other” to eather. | do not want to be a
passive spectator in this research. Witnessing athr@ologist [here
sociologist] ascompanheira is in the active voice, and it positions the
anthropologist inside human events as a responséflexive, and morally
committed being, one who will “take sides” and makdgements, though this
flies in the face of anthropological non-engagemeith either ethics or
politics. | also take Scheper-Hughes position twat can make ourselves
available not just as friends or as “patrons” ia tid colonialist sense but as
comradegqwith all the demands and responsibilities thas thord implies) to
the people who are the subjects of our writingspsehlives and miseries
provide us with a livelihood3*

433 Note: Comrade

434 Scheper-Hughes, Nancy. "The primacy of the ethigabpositions for a militant
anthropology.'Current Anthropologyd6, no. 3 (1995): 409-440.
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CHAPTER FIVE: ‘SKIPPING ABEAT’: VOCALS OF PRISONERSON
DEATH ROW

5.1.INTRODUCTION

It was hard to ignore the ethical aspect of theystwing to its very sensitive
nature. Moving from ethical concerns, the currdrdpter presents the findings
of the study. I, as a researcher and the prisadheraselveskipped a beadf

our hearts when the prisoners voiced out their eepees and perceptions. The
data was collected over a period of five monthse Tieoretical basis of the
study has been mentioned in detail in the previchepters but to locate the
study once again, the study is underpinned in §mthesis of two theories
namely phenomenology and symbolic interactionistns Bynthesis has been
termed as eéxperie-ception Phenomenology describes the experiences and
perception of prisoners while symbolic interactsimitackles the interaction

between the prisoners and me.

Underpinned in these two theories, the raw data amalysed using the
adapted version of Teschdproposed steps in data analysis. This chapter is
divided into three parts. It begins with understagdhe prisoners who are on
death row with reference to their demographic peofirhis includes their
gender, age, education, occupation, ethnicity,giat, language and their
present stage of appeal. In addition to this theralso a description of the
impact of death sentence on the families of thesompers. Cumulatively it
forms a profile of a group of individuals sharinggar situation from different

parts of India.

Secondly, this chapter elaborates upon the prdeasiing to death penalty. It
begins with their arrest till the time they are @eath row i.e. the day of the
interview. This includes seven processes whichriesg lock-up, production
before the Magistrate, sent back to lock-up ordiadlicustody, trial and being
sentenced to death. This section also discussésettgeriences with various

‘actors’ in this field such as media, lawyers, jadgprison officials, police

43 Tesch, Renat®ualitative research: Analysis types and softwas Routledge, 1990.
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visitors, doctors and their family members. Thirdlyis chapter presents the
‘double jeopardyof prisoners being incarcerated as prisonerseathdrow. It

begins with the description of the physical stroetof the prison and the death
row, secondly the routine life of the prisoner dhd rules they have to follow

being on death row and finally it culminates to wva know as the death row

phenomenon.
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5.2.DEATH ROW PRISONERS IN THE STUDY

It does not seem redundant to refer to Justice étoSuresft® while

introducing prisoners on death row that we do naivk anything about the
prisoner except for the crime s/he has been alleggdor convicted for. Some
of the tags that the research participants haveligch over the years are
‘danger man/woman’, ‘hard-core criminal’, ‘fundamentalist§ace of evil’,

‘rapists’, ‘sex maniac’, ‘cruel’, ‘monkey’, ‘beast'mad man’, Pakistani ---

the list is never ending. In an endeavour to gyttie qualitative data, there is
an attempt to sketch a profile of the researchigypaints minus these tags.
When | entered the field in February 2011, | relmd the data from 2007
which was published in October 2010. The next pristatistics of 2008 was
published in July 2011 after | finished my datalection. A total of 1,25,789
convicts were reported under various terms of seete in the country at the
end of 2010. 402 of these were awarded death gemeatbunting for 0.3% of

the total convicté®’

5.2.1.DEMOGRAPHIC PROFILE OF THE PRISONERS

The demographic profile of prisoners on death r@scdbes the age, gender,
religion, ethnic background, language, educatia@gupation and finally the
stage of their appeals. This is done with an ainuraderstanding the socio-

economic background of the prisoners on death row.

5.2.1.1AGE

The age group of prisoners ranged from 18 yeam8Otapwards. Maximum

number of prisoners (44 %) was in the age groupOof 40 years. The longest
trial went on for 12 years while the shortest foydar and 2 months. This
means that the average number of years a persoh apen undertrial is six

years. When the prisoners were arrested, they waseyoung; most of them

3% Ghormode, VijayDeath sentence: A struggle for abolitibtind Law Publications, Pune
2008

“National ~Crime Records Bureau. Prison Statistics dialn 2007available
http://ncrb.nic.in/PS12007/prison2007.htm accesse@nd February 2013
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in their twenties which is also a productive ageugr While they were

undertrials, they were not allowed to work as oobnvicts are employed.
After being on death row, they are left waiting ttgath in their high security
yard and are not allowed to work. All of them e)xgs®ed their discontent over
not being allowed to work. Age group 18-40 yearsoams to 65 % of

prisoners which implies that a rather large grotigaung adults are on death
row. The table (Table 8) given below indicates #ge composition of death
row prisoners.

Table 8: Age of participants

Age

Years Number Percentage
18-29 23 21

30-40 49 44

41-50 28 25

51-60 8 7

60 above 3 3

Total 111 100

5.2.1.2 GENDER

99% of the research participants were men. Ther® ave woman whom |
interviewed. However apart from the one woman pigdint there are other
women on death row in India. | was not allowedriteiview them in certain
states where | had the permission or they areatestwhich were not in my
sample. This has been explained in the researchoaabgy chapter. The
table (Table 9) below indicates the gender comjwsdf death row prisoners.

Table 9: Gender of participants

Gender
Type Number Percentage
Women 1 1
Men 110 99
Total 110 100
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5.2.1.3RELIGION

Classification of death row prisoners professinfjedent faiths revealed that
67 % of them adhered to Hindu religion while 14 éhered to Islam. The rest
were a minority of Christians, Sikhs, and Buddhiét %, 5 % and 2%
respectively). A few refused to disclose theirgi@n while two insisted on
putting down their religions as Marxist and AtheiShere was also a small
percentage (4 %) of prisoners who refused to dsgctbeir religious identity.
The table (Table 10) below indicates the religiamacticed by death row
prisoners.
Table 10: Religion of participants

Religion Number Percentage
Hindu 74 67
Islam 17 14
Christian 7 6
Sikh 5 5
Buddhist 2 2
Marxist 1 1
Atheist 1 1
Refused to

disclose : :
Total 111 100

5.2.1.4 ETHNIC BACKGROUND

Indian caste system has been quite predominars idiverse culture. Mines
describes thaCasteis derived from a Portuguese term meaning "colotine
phrase Sistemas de castasvas widely used in the Spanish colonies of the
Americas to refer to the different categories obgle under the colonial
government and their ranking relative to ideas dafility: Spaniards, those of
mixed descent, indigenous peoples, and those a¢akfrdescent. In Sanskrit,
the termVarna also means "colour" and refers to the textual sitmi of

persons into four categorie®rahman, Ksatriya, Vaisyaand Sudra The
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‘'untouchables’ or the 'dalits’ are below thesegcaites. These names are still
used by many Indians to designate their generatepla a caste-defined
society.Jati, a pan-Indian term meaning birth group or gensitheé common
term for what we think of as caste. A person insgaki from their parents. Of
these there are thousand® Almost 37% of the prisoners on death row
belonged to the scheduled castes/scheduled tribesher backward castes.
These castes include tdalits and certain caste based on occupation (e.g. oll
pressers). Also a large per cent (44%) refuseddéemtify the caste they
belonged to. While 19% of the prisoners belongedgper castes. The table

(Table 11) below indicates the caste/ethnic idgmiitdeath row prisoners.

Table 11: Ethnic background of the participants

Ethnic background
_ Numb
Type Details Percentage
er
(Wadari, Nadar, Jat, JaiBhim,
Scheduled . . o
Bahujan, Banjara Wijai, Ezhava,
Caste/Scheduled _ )
_ Lingayatha, Bhovi, Balegeragl 37
Tribes/Other backward _ )
Ganinga, Kabbariga,
caste
Helavagowda, Gowda)
(Karnik, Maratha, Nair, Shafi,
Upper caste Reddy, Shetty, Pujari, Nayak2l 19
Kammarareddy, Sunni)
Refused to disclose 49 44
Total 111 100

438 Mines, Diane PCaste in India Association for Asian Studies, 20009.
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5.2.1.51 ANGUAGE

India has been a crucible for the drama of languemdlict. Some 1500

languages and dialects are spoken by India's 80i@mpeopld*

. Contrary to
the state-building efforts in other empires, Indénains a linguistic mosaic.
No single language stands as the authorized medbunofficial exchange.
Citizens develop complex language repertoires ideorto interact with
servants, family, merchants, colleagues and of§ici® In this study, there
were prisoners speaking 14 languages. Each of thdsdéanguages had
different dialects. Of these 25 % spoke Kannadmast number of prisoners
on death row in this study are from the State ofnidtaka. This was followed
by almost 15% of prisoners speaking Tamil follovilsdalmost 13% speaking
Marathi. The other languages were Telugu, Malayaldsndu, Punjabi,
Assamese, Hindi, Marwadi, Rajasthani and Gujratio of the prisoners also
spoke Wadari and Banjara-Gormati. The Wadar of vestdra migrated from
Andra Pradesh in the early historical period. Tepgak among themselves in
Telugu and with others in Marathi. The traditiomaicupation of Wadars is
stone-crushing and making stone chips of variousi$oand size&" The
Banjaras are a class described as nomadic peapie the Indian state of
Rajasthan, North-West Gujarat, and Western Madhyald3h and Eastern
Sindh province of pre-independence Pakistan. Theyaklso sometimes called
the "gypsies of India". In Maharashtra, they anéedaBanjara-Gormati* This
Banjara class speaks a language spoken in this aaitynThe table (Table
12) below indicates the languages spoken by deattprisoners.

%9 Note: World Bank 201 Presentl,241,491,960

*Harrison, Selig S., and Karl Wolfgang Deutschhe most dangerous decades: an
introduction to the comparative study of languagdéiqy in multi-lingual statesLanguage and
Communication Research Center, Columbia Universit957. cited in Laitin, David D.
"Language policy and political strategy in IndiRdlicy Science&2, no. 3 (1989): 415-436.

41 Singh, Kumar SureslReople of India: Maharashtravol. 30. Popular Prakashan, 2004.
*2Halbar, B. G. "Lamani Economy and Society in CrahBelhi, Mittal Publication(1986).
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Table 12: Language of participants

Language Number Percentage
Kannada 28 25
Tamil 16 14
Marathi 14 13
Telugu 11 10
Malayalam 9 8
Urdu 9 8
Punjabi 7 6
Wadari 6 5
Assamese 4 4
Hindi 2 2
Marwardi 2 2
Banjara-

Gormati ! !
Guijarati 1 1
Rajasthani 1 1
Total 111 100
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5.2.1.6.EBUCATION

The data indicated that almost 53 % of the prisohave studied till the 0
grade which is relatively a low level of educati@f all prisoners on death
row, 17 % of them are illiterate and have nevernbte a school or even
registered as a child in a school. A relatively Bnpaoportion (12%) of
prisoners reported that they had completed bacheloasters, professional
degree or vocational training. Again almost 15 %t prisoners refused to
disclose their educational level. Some of the mese even received part of
their education in the prison as under trials dr gntinue their education on
death row. The table (Table 13) indicates the etitucaf death row prisoners.

Table 13: Education of participants

Education Number Percentage
llliterate 19 17
1st grade to 4th Grade 11 10
5th Grade to 7th Grade 23 20
8th to 10th Grade 25 23
11th Grade - 12th Grade 4 4
Bachelors 6 5
Masters 1 1
Professional Degree 2 2
Vocational training 4 4
Refused to disclose 16 14
Total 111 100
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5.2.1.7.CCCUPATION

The data indicates that 53 % of the prisoners wbdsedaily wage workers or
casual labourers. It reveals that around 15 %eptisoners were unemployed.
There were 5 % of prisoners who were professioliledsengineers, chartered
accountants or computer professionals. Around 1B8#%eprisoners had their
own business such as owning shops or having ughnglst electronic shops.
Again 14 % of the prisoners refused to discloser thecupation. The table

(Table 14) indicates the occupation of death rowomers before their arrest.

Table 14: Occupation of participants

Occupation Number Per cent
Dailly wage worker/ casual

labourers > >3
Business/Own shop 15 13
Professional work 5 5
Unemployed 17 15
Refused to disclose 15 14
Total 111 100
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5.2.1.8 PRESENT STAGE OF APPEAL AGAINST DEATH SENTENCE

There are the different stages of appeal agairestd#ath penalty that were
awarded to the prisoners. The lowest court handearpunishment for death
and the next stage is the High Court which eitlmfioms the verdict of the
lower court or commutes it to life or sometimes rexaequits the prisoner.
More than half of the prisoners’ (55%) appeal wathe High Court. The next
stage is the Supreme Court which follows the samoegulure as the High
Court. Around 16% of the prisoners were in thiggetaf appeal. Once the
Supreme Court confirms their death sentence, thestage is to ask for mercy
or clemency or pardon. The Governor of particutates and the President of
India are the ones who pardon or give mercy. Rirgbes to the Governor of
the particular state and when the petition is tegdoy the Governor, the
prisoner has the final gamble to obtain mercy friirta President of India.
Around 23% of prisoners had their mercy petitiofobethe President of India.
The table (Table 15) indicates the stage of appkakisoners on death row

while data was collected. This has changed in tleeaburse of time.

Table 15: Stage of appeal

Present Stage Number Percentage
High Court 61 55

Supreme Court| 18 16
Governor 2 2

President 25 23

Refused tq

disclose > :

Total 111 100
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5.3. THE IMPACT OF DEATH SENTENCE ON THE FAMILIES OF DEATH ROW

PRISONERS

Several research studies show that incarceratisrahampact on the families

of prisonerg"

This is doubled in the case of prisoners on death. A
prisoner on death row said that other convictedgoers know when they will
leave the prison but prisoners on death row ddknotv when or if at all they
will leave the prison. Some of the impact of desghtence on the families of
prisoners has emerged as a result of the interabitween the prisoner and
me and also with a few home visits that | made asré of this study. This
section discusses the impact of death sentencéeffamilies of death row
prisoners. Though it is very similar to the impaat incarceration of
individuals, the impact of death sentence has aleeffect on the families of

these prisoners.

5.3.1. FAMILY IS IMPOVERISHED DUE TO THE PROLONGED PERIOD OF

INCARCERATION

The prisoners said that often their families hadebd land, house or gold to
pay the lawyer’s fees or to provide for the daigeds. All the prisoners in this
study (except one woman who was a homemaker) weigdbwvinners of the
family. Hence they left their families behind toéefor themselves. One of the
prisoners said that his mother comes very rarelyisdé him in the prison
because she does not have the money to travelthremillage to the prison.
The prisoner said he does not know how his moteedd herself. He often
wonders if his mother has resorted to begging érshirvival.

43 For example: Western, Bruce, and Sara McLanaHaathérs behind bars: The impact of
incarceration on family formationContemporary Perspectives in Family Resea2ct2000):
309-24.; King, Anthony E. "The impact of incarcévat on African American families:
Implications for practice.”" Families in Society (1993).; Arditti, Joyce A., Jennifer
LambertShute, and Karen Joest. "Saturday Morning at tield#lications of Incarceration
for Families and ChildrenFamily Relation$2, no. 3 (2004): 195-204.

235



Additionally, prisons are located in areas that feaway from the cities.
Prisons are built in ‘locally unwanted/undesiralaled use’ (LULUY**. LULUs
can include prisons, dumps, factories, hospitalasylums. Though LULUSs
provide community needs it is on the peripheryités**° The distance makes
it difficult for families of prisoners to visit tme. The prison manu#f
stipulates 20 minutes visiting time. The familie&ed more than 20 hours to
reach the prison. Hence they often bypass theipldigstem by paying bribes
to the guard in order to spend 10 minutes more Wi¢hprisoner. A prisoner
said that the family has to spend two to three $had rupees (34 — 51 Euros
approximately) to meet him. This prisoner used sy \ywwerful concept to
describe the transition period or the time that passed by while he was
incarcerated on death row. He said that “The clildare no more half ticket”
indicating that they would need more money to buiclet for a fully-grown
child. This is a problem with most of the prisonkbexause it is very expensive
to travel to the prison. Hence visits from the fignhecome infrequent as time

passes thus deepening the divide in the alreadgebrrelationships.

| visited a prisoner’s family in Assam. The houbkattthe family lived in could
have been demolished by a heavy rain. The familg &ahand-to-mouth
existence. They informed me that they often hathke loan from neighbours
to go to the High Court which was three hours advayn their village. The
mother who spoke only Assamese asked me when Inewas going to be
released. His sister translated it for me in Himdlid not have an answer. The
sister then asked if his sentence would be comntotdite or have they found
a hangmaff’ who will execute him. | could not bring myself lie to them
because | had the information from the prison effithat they had found a

hangman from another city.

444 Martin, R. “Community Perceptions about Prison §mamction: Why Not in My
Backyard?'The Prison JournaSeptember 2000 80: 265-294,
“45 popper, Frank Biting LULUs National Emergency Training Center, 1981.

4% Note: Maharashtra Prison Manual, 1978. Though ihian example from the State of
Maharashtra, all state prison manuals only prog2@eninutes for family visits to death penalty
prisoners.

4’ Note: The person who carries out the executiopwljng the lever to hang the person
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5.3.2. OLD PARENTS OR_RELATIVES DYING AND /OR _LIVING IN_ABJECT

POVERTY

Most of the prisoners who were interviewed lodieast one of their parents or
relatives during their incarceration. In cases whttrey knew of the death
immediately and wanted to attend the funeral, thails were rejected because
they were the ‘dangerous ones’ and in a few cds®sdould not be informed
about the death of the relative because the suayixtlatives simply did not
have money to come to the prison to inform thencoiding to a very young
death row prisoner, the most difficult part of lgepion death row is that he
constantly thinks about his parents. Another pesavho was on the death row
for 10-12 years was crying bitterly and said thatvas the first time that
someone was talking to him and enquired aboutamsly and so all his hidden

grief emerged all of a sudden.

Yet another prisoner mentioned that his mothefigdars old and father much
older than the latter. He used to write lettersutady but there were no replies
to the letters so he stopped writing to them. He #&t he has not talked to or
met his family members for the last two and halarge | also conducted a
home visit inBhokardanDistrict, Aurangabad, and Maharashtra. The day |
visited the family, the sister of one of the deaiv prisoners had died. When
asked about the cause of the death, the relatardgtsat she was ill for a long
time but they did not have the money to treat lmexdmit her in a hospital. The
sister who died was survived by a one year olddciid an alcoholic husband.
| stayed behind for the cremation. The houses ity lived in were in the
border of the village. It thus once again proveg tocial theory of
marginalisation that it is the poor and whaits who live in the border of any

village or society as they are ghettoised or shciicluded**®

One of the other prisoners told me that his mothed and he was informed

several days after her death because his relativesot have the means to

“8\Wacquant, Loic. "Deadly symbiosis when ghetto prison meet and mesH?unishment &
Society3, no. 1 (2001): 95-133.
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travel to the far away prison. According to himeghied of the burden of his
impending death sentence. Yet another prisoneateathat when his death
sentence was confirmed, his father died of griéf. Hother was very sick. The
frequency of the family visits lessens as yearss gag because of abject
poverty or deteriorating health. Besides, soméhefdther reasons for families
losing contact with the incarcerated are when #iged has murdered their
children or wife or when the family feels the stigmf visiting a prison. One of
the prisoners said that, “Reena, families visit the beginning of our

incarceration, however as time passes, they geit tastihe fact that we are not
there and in the maximum period of seven years|ose all contacts.” This

was narrated by a prisoner who has been on deatfordl6 years.

5.3.3. PARTNERS FORCED TO RE-MARRY OR ABANDON THEM

Prisoners on death row have a trial which is ‘qagasational’ in the print and
the visual media. Hence all the proceedings angestaf the trial are often
found in the media which then becomes a point stuision among the
relatives according to the prisoners. One of theopers said that he was
married for three months when he was arrested.r Afee was given death
sentence, his wife’s family started forcing hemrgéemarry telling her that her
husband will not come back. He said that she wadtter to him saying that
she will kill herself if she is forced to re-marmjowever the prisoner is now
clueless whether his wife is dead or alive becalsehas not been coming to
the prison for months. Another prisoner on deatiw fead his wife in the
women'’s prison. During a meeting | had with her shed inconsolably. She
kept saying that her husband was innocent andhlatystem could keep him
in the prison life-long if they wanted to but theiould commute his death

sentence to life imprisonment.

5.3.4. SVALLER CHILDREN OFTEN FORGET THE INCARCERATED PARENT

AND/OR BIGGER ONES NEVER MANAGE TO FINISH THEIR EDUCATION

The children of prisoners, though, form a vulnesapptoup of individuals are
not recognised as a different group by any of titernational or national

agencies. In this scenario, there has to be aepthdstudy on the lives of the
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children of prisoners. One of the prisoners sdiddve missed the family for
an entire generation. It has been over 14 yeatd tteve been in prison and on
death row. My daughter shows me photographs durisits. The ones who
were babies when | was a free man have babieseaf dlwn in their arms.

They do not remember me; | do not remember them.”

Another prisoner said that when he was arrestedwife was pregnant with
their third child. He continued that when childreome formulaquat(visit),
they do not recognize him, especially the younges, tand seem to have
forgotten him. They are of ages - five, six andeghrHe said that his wife
works in the field as a casual labourer or dailg&vavorker and earns Rs.25/-
per day (40 cents) and because of financial butdeyp come very rarely for
mulaquat (visit). In another case, the prisoner said thaénvhe was arrested
he told his father to send his wife away so tha sbuld re-marry and his
father informed him that she was pregnant. Theopas said that he was
dumbfounded. This particular prisoner's death sesgevas commuted to life

and he saw his son when the child was 8 years old.

In cases when children are a bit older, they atenofinable to continue with
their education. Prisoners often feel very disapiaai that it is because of them
that their children’s lives/future is spoilt. Adidibally, the woman prisoner in
the study said that the media took photograph&ef children and published
them in the newspapers. She continued that it Wasdy very difficult for

them to live without us and the media went a stegad to publish photographs

of their children.

Some prisoners’ families lived in the city wheree thrison was located. |
visited three such homes which were in close prayino the prison. The
families lived in abject poverty. They earned Rs0/1 (3 Euros approximately)
as daily wages. The wife of the prisoner told nme ththey did not work for a
day they would go hungry that particular day. Dgrithe home visit the
prisoner's sons asked me, “When is our father goamnge released?” These
children did not have a photograph of their fathied did not know for a long

time what he looked like because they were two syemnd four years
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respectively when he was arrested. Hence the misamsked one of his fellow
prisoners (an Austrian who was accused of drugneéeto draw a portrait of
him so that he could send it to his sons.

One of the greatest disappointments for both tligoper and the partner is
when children blame them for the incarceration #rel crime. A prisoner’s

wife told me that she tells her children that theither is innocent but now
when the children are grown up, they ask that drttiather has not done
anything why is he in prison and that he must haartainly done something.
She said that when the children were younger, sheemes begged to keep
them alive and provide food and that it breaksheart when they question her
husband’s innocence.

This section has talked about the profile of thisgrers on death row which
included age, gender, religion, ethnic backgroutahguage, education,
occupation and finally the stage of their appeaisther this section discusses
the impact of the incarceration on the familiespaboners. The next section

discusses the various processes leading to deadfiye
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5.4.THE PROCESS OF DEATH PENALTY

The process of death penalty has emerged fromahation of the prisoners
about their experiences and perceptions from tleiest till they were
sentenced to death. The data revealed seven pesdbst a prisoner has to go
through while being sentenced to death. It begiitls thieir arrest, being in the
lock-up, production before the Magistrate for thietftime, either sent back to
lock-up or sent to judicial custody (prison), beingudicial custody, trial and
death sentence. In this process, prisoners meéusgaactors like media
personnel, doctors, lawyers, Magistrates and fammmbers. These actors
play a significant role in the process of prisortssg sentenced to death. This
will be elaborated in various processes. While éhastors play a role in the
sentencing of prisoners, they do not necessaiitk $6 one process but are

woven in the process of being sentenced to death.

This section has to be read bearing in mind thes lamd safeguards which are
mentioned in chapter two. To brief the seven preegsit begins with the
arrest of a prisoner. The prisoner is then housetie police lock-up. Within
24 hours of the arrest, the prisoner has to beyoed before the Magistrate of
that jurisdiction. The Magistrate either sends phisoner back to the lock-up
or sends the prisoner to judicial custody whiclthes prison. If the prisoner is
sent back to the lock-up, s/he is again producddréea Magistrate after a
week or so and then sent to judicial custody of gaaticular jurisdiction. The
next process is when the trial begins. The trialallg should begin within two
months of the arrest - after the chargesheet idymex. A chargesheet is a
formal document of accusation prepared by the poluring this period the
prisoner also has a lawyer either provided by theesor a private lawyer. The
last process is pronouncing the death sentences iBhiafter the cross -
examination of the witness and the final argumemtdhe case are presented
during the trial. In the court, the magistratesaliyuasks the prisoner for their
opinion before the sentence is pronounced and tvecsentence is pronounced
the prisoner is taken back to the prison. Usualiytiee same day or the next
day the prisoner is transferred to a singular cefifinement in a special yard

where prisoners on death row are housed. Belowdigkigure 6) represents
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the seven processes that lead to death penaltyhwiais been narrated by the

prisoners who are currently on the death row.

Figure 6: The process of death penalty
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5.4.1. ARREST

The prisoners started their narration or ratheskied for their narration from

the time of their arrest. | found it unethical tskahem the crime they were
convicted for during the stage of this interviewend | did not know them

‘well’. However after | established rapport witheth, they themselves talked
about the crime or it was easier to ask them alboHiience ‘arrest’ is the first

process of death penalty. The findings for beingsaed are narrated below.
Each prisoner perceived or/and experienced cepla@momenon while being
arrested. The data revealed certain characteristiash are the four C’s that a
prisoner perceived or experienced during the padsarrest. An arrest is
defined as depriving of a person of liberty by legathority; in the technical

criminal law sense, to seize an alleged or susgeafiiender to answer for a
crime*° The overarching characteristic of being arresgethée ‘class and/or

caste’. It is followed by being ‘coerced’ into takione in custody, followed by
being ‘charged’ for the crime and finally the ‘cordment’ of an individual.

The figure (Figure 7) below depicts the four C'saofest:

Figure 7: Four C’s of arrest

1. Class

and/or caste 2. Coerced

Arrest

3. Charged| 4. Confined

49 Gifis, Steven HBarron's Law DictionaryBarron's Educational Series, 2010.
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5.4.1.1.0@ ASS AND/OR CASTE

The study retreats on Wacquant's argument thatomeis belong to a

marginalised and socially excluded category. Ithis poor, marginalised and
socially excluded who often end up in the pri§shEducation is an indicator
of their chances of getting a high salaried empleytnMost of the prisoners -
70% of the prisoners had education til"grade of which 17% were complete
illiterates. This indicates the low level of eduoatwhich further pushes them
to take up menial jobs which do not provide adeguatome to sustain a
family. Thus most of the prisoners in this studB%® were daily wage

workers or casual labourers who earned Rs. 120Eui®s) or less per day.
This is not sufficient for a family to survive. Aarge number of prisoners
(around 15%) were also unemployed when they weesi@d. Hence it proves

that most of these prisoners came from economigalty backgrounds.

Concurrently, 41% of the prisoners belong to lowaste or ethnic minority.

People from the lower castes often are trappetdrcircle of poverty because
of their social and spatial exclusion. Prisonersrikelves said that they were
arrested because they belonged to an oppressedociasste. Also prisoners
from religious minority claimed that they were atexl because of their
religion. In caste violence where prisoners aresded, they claim that in spite
of the fact that there was a mob attacking theinast they were arrested

because of their caste identity.

5.4.1.2.(DERCED

Coerced is the characteristic where individualsaarested by informing them
a different reason for the arrest. In most casesomers were taken to a police
station by telling them that they will be sent b&dme immediately. However
in reality, they are never let out even on bail &ndlly ended up serving a
death sentence. For instance, one prisoner whamwested in the evening was

told that, We will do an enquiry and send you in the mornihganother case,

**%\Wacquant, Loic. "Deadly symbiosis when ghetto prison meet and mesH?unishment &
Society3, no. 1 (2001): 95-133.
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the prisoner said that he was with his family and:80 a.m. a guard came and
told him that the Circle Inspector has summoned toirthe police station. The
guard also informed him that there was no compliadged or a First Report
Information (FIR) reported. So this prisoner wentthe police station alone
and he was taken to a completely different disttie said that he was kept in
the lock-up in this district for 17 days withoutihg produced in the court even

once.

It is also a common practice to arrest the famigmmers along with the so
called ‘main or prime’ accused. Thus there aretafauxiliary arrests along
with the main accused who is arrested. In somescaéise family members are
released but in most cases where family members weested, they spend
time on death row together. According to the pressnthis is a tactic by the
police to get the ‘main’ accused ‘confess’ her/bisne. Once the accused
signs a ‘confessional statement’, the family membare released. Also in
another instance, the police uses strategies syctyaur brother has accepted
the crime, what is your problem? Just sign the papéhen family members
are arrested, they are either arrested from th@inds or at times when they
come to visit the prisoner in the judicial custagyison). According to the
prisoners, it is the prison officials who informetipolice about these visits.
Thus there exists a nexus between the prison alffieind the police officers. It
was most evident in the recent Arun Ferf8ir@ase where he was abducted
outside the prison in front of his family membeystbe police in another case.
The family saw him being taken away in a van byspes in civil clothes. The

police knew the date and time of his release thnahg prison officials.

In a similar case of nexus between police and pradticials in the process of
arrest, a particular prisoner who was accused ahdflers had a visit from his
wife. This prisoner told his wife that, “My grandifer said, whenever we are
in trouble go to Indira Gandhi (ex-Prime Ministdrladia) and now that she is
no more please go and meet Sonia Gandhi (DaugiMaw). She will

1 Maitra, Pradeep Kumahfter four years, ‘Naxalite’ Arun Ferreira walksefe Hindustan

Times Nagpur, January 04, 2012
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definitely help us.” This woman set out to the talptity — Delhi to meet Sonia
Gandhi. According to this prisoner, she could neetSonia Gandhi but she
met Margaret Alwa, the then head of Women and Ohé&dfare. The wife told
Margaret Alwa that if they do not stop the injustishe and her children will
commit suicide. Margaret Alwa according to him aesguhis wife that they
will look into the matter. He said that since thevgrnment had given an
assurance that they will look into the matter, whi® came back. As promised,
this minister issued a letter to the state infogmimem about the situation and
making an enquiry. The next time the when the pess wife came to the
prison to meet him; she was arrested in the meetog. The prisoner said
that he felt helpless watching her being arrestechis account. He did not
know about her custody for a long time and had wb @ fight with the
Magistrate to know the whereabouts of his wife.sTias been recorded in the

trial section.

Another aspect of coercion in the process of arieeghat even though the
prisoners are arrested by ‘force’, the police rdcdr as ‘the individual
surrendered’. Another prisoner said that when timmecoccurred he was not in
his village but saw his photo and news in the dadwspaper. He was afraid to
go back to his village yet he went back and whenwas there, he was
immediately arrested. Prisoners are coerced tokspefaont of the Magistrate
to fit the ‘police version’ of the arrest. One bketprisoners was asked to tell
that he was arrested in a particular state andh@bther state where he was

originally arrested. This has been recorded inikdietéhe coming section.

5.4.1.3.GHARGED

Charged is a characteristic in the process of thestawhere a prisoner is
arrested for a certain crime but charged with sother crime. Many prisoners
reported that they were involved in petty crimeshsas theft earlier, but they
clearly were not involved in the crime they werargjed for. For instance, one
prisoner said, “Madam, we had a criminal recordieafor theft or dacoity.

However, when there was an unsolved murder in aicp&ar jurisdiction we

were arrested and charged for those unsolved naitdara particular case, a

whole family was arrested. A prisoner from that ilgmnsaid that a young boy
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from the family stole a silver article from a houseorder to get ‘rid’ of it they
sold it. However the shop owner intimated the mlad the whole family was
arrested. According to the prisoner, they were lsi®wn as a big gang and all
those cases which were ‘unsolved’ in that jurisdictwere charged on this
family. Similarly another prisoner said that he wasgolved in ganja (drug)

cases earlier but he was charged with murder.

5.4.1.4.(ONFINED

The last characteristic of the process of the aiee&onfined’. This simply
means that they were ‘confined’ in another locaiitstead of the police lock-
up where an accused is housed. Many of the prisomere taken to lodges or
bungalows or secluded construction sites or emptysés. All these places
served a ‘perfect atmosphere’ to intimidate oru@tor extract confessions
from the ones who were arrested or detained. Rersomho were ‘confined’ in
these different locations were not produced betbhesMagistrates within 24
hours of arrest as the law prescribes. Some optiseners said that they were
produced after 45 or 22 or 17 or 14 days of comnfieet. For instance, one
prisoner said that two of them were arrested tagethd housed in a particular
police station for 15 days. Thereafter they wekemato a new building and
were ‘confined’ in this new building for over threed a half months. Another
one said, “l was arrested on so and so date frorhauge. | was first taken to a
police station but later to a lodge and from thera bungalow.” This prisoner
even remembers the name and room number of the Ittdg he was taken.
Later he was taken to the Magistrate but was tb&d he should not speak
there.

When prisoners are confined in other places thpolige lock-up, the family

members are not informed about this. Even wherfaimly members enquire
with the police, they are not given any informatiém one particular case, the
prisoner narrated how his father ran from pillaptest to enquire about him.
He said that his father even went to the Tehesdtridt] office to lodge a

complaint but the Tehesildar [district collectorfl dhot take the complaint and
drove him away. He said that if the District Cott@owould have enquired, the

police would have been forced to take him to thertcthe next day. He said
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that his father also went to the police statiorhvatwritten complaint that the

son is missing but the officers refused to take tomplaint.
These were the four characteristics which have bemned as four C’s of the

process of arrest The next process is the desuripti ‘being in the lock-up’

once an individual is arrested.
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5.4.2.BEING IN THE LOCK -UP

Strictly speaking, the word 'prisoner' includesspas confined in both police
and prison custody. A cell inside a police station,a secured and guarded
rooms attached to it, is usually referred to as 'tbek-up'. Here persons
detained on suspicion, or arrested, are kept byptiieee for purposes of
interrogation’>? Foucault says that there are no longer any ofetles®cutions
in which the condemned man would be dragged alang burdle to prevent
his head from smashing against the cobble-stomesyhich the belly was
opened up or his entrails quickly ripped out. Tbhademned man had time to
see the entrails with his own eyes that he wasahron the fire where he was
finally decapitated and his body quartered. Foucaddls that the reduction of
these ‘thousand deaths’ to a strict capital puneaftndefines a whole new

morality concerning the act of punishing>®

However, although the participants of this studyrevgiven this ‘strict

punishment’, they described it as receiving ‘a gand deaths’ during the
process of receiving this sentence. The secondepsoafter the arrest is being
held in a lock-up or any other place of detentianhsas a lodge or bungalow
or construction sites instead of the police statidre narration by the prisoners
about the lock-up can be exemplified in three phegma which have been

termed as the three T's one faces in custody.

5.4.2.1 THREE T’ S OF LOCK-UP

They are tortured, threatened and tutored. Relatngne of the three T’s i.e.
torture, prisoners narrated the instruments usedafal the procedure of
torture. In addition to this, they also narratee@ tbhenomenon of being
threatened and tutored in custody which forms thigigs of being in a lock-

up. All the three T’s are inter-related in this pess of being held in the lock-

452 Forced Separation : Children of Imprisoned Mothés1 Exploration in

Two Indian Cities)Prayas Publications, Mumbai 2002.
53 Foucault, Michel. "Discipline and punish: the bidf the prison (tr. A. Sheridan)L'ondon:
Allen Lane Penguifl1977).
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up. The figure (Figure 8) given below describes theee T's where all
prisoners have gone through at least one of thiesegmenon or two or all the
three while in police custody. This is also a pescevhich has been described
in depth by almost all the prisoners. Even aftenyngears of being in the
prison and spending time on the death row, thisgs® burdens the prisoners
both physically and emotionally till today and tlpisocess has been linked to
the concept of dignity by many prisoners.

Figure 8: Three T's of lock-up

TORTURED

INSTRUMENTS
USED &
PROCEDUR

PoOLITICS OF
BEING IN A
LOCK-UP

PoLiTics
OF BEING |
A LOCK-UP

5.4.2.2 TORTURED

| remember a joke that was told widely, while | waseenager. | found the
joke very funny and always shared it. Now | calimbrbid humour. Three
countries [USA, Russia and India] were given thek t® investigate a murder.
USA started investigation and arrested the accuseshe day; Russia took
three days and also found and arrested the acclrslidn police seemed to
vanish for a month and finally they were found ijuagle with a monkey tied
to the tree; hitting it and telling it, “Tell howakie you murdered, confess that
you have done it.” This joke became morbid humaur rhe because some

prisoners narrated a similar experience.

The most widely accepted definition of torture he tone used in the United

Nations Convention against Torture and Other Crilduman or Degrading
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Treatment or Punishment, 1987which defines torture as “Any act by which
severe pain, whether physical or mental, is intevaily inflicted on a person
for such purposes as obtaining from him or a tlpedson, information or a
confession, punishing him for an act he or a tipedgson has committed or is
suspected of having committed, or intimidating oercing him or a third
person, or for any reason based on discriminaticang kind, when such pain
or suffering is inflicted by or at the instigatiaf or with the consent or
acquiescence of a public official or other persoting in an official capacity.
It does not include pain or suffering arising ofriym, inherent in or incidental

to lawful sanctions.”

When prisoners were asked to describe their expeggein the police lock-up,
one of the words used by them was ‘torture’. Thengary reason an accused
was tortured, was to extract ‘confessions’ from/lmer. According to the
narration of prisoners, the term ‘torture’ was usadthe context of any
physical, verbal, sexual and mental abuse theydfawwepolice custody. The
descriptions of torture faced in police custodypbigoners on death row were
in two extremes. This was done by breaking themmdewhysically, mentally
and emotionally which caused extreme pain, shamdefear. When prisoners
were first brought into custody, they lost theireatation about the place they
were taken to. It is not uncommon that this hapeh/hile some described
their experiences in precise detail, even to thergxof documenting it and
handing over the narration to me in written formsdme chose to be brief
about it saying that, “It is very common for peofidebe slapped while arrested
and it is very common for officers to abuse andaves us.” The prisoners also
describe these incidences saying that the poliderdgular work’ on them.
When prisoners insisted on reading their ‘own’ essfonal statement, the

police officers told them that they need it urgemtt why do they want to read,

%54 UN General AssemblyConvention Against Torture and Other Cruel, Inhuman
Degrading Treatment or Punishmerdi0 December 1984, United Nations, Treaty Seriek,
1465, p. 85, available at: http://www.unhcr.orghefld/docid/3ae6b3a94.html [accessed 2
February 2013]

5> Benvenisti, MeronAbu Ghraib: the politics of tortureNorth Atlantic Books, 2004.
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it is the same as the rough copy that they shoWwenrhtor they say that they

have to just sign it and there is no need for thenead it.

Sections 25 and 26 of the Indian Evidence Act, #8B2makes it clear that
confessions made to a police officer are not adbiesss evidence. However,
Section 27 of the Indian Evidence Act, 1872 wheoafessions leading to
finding of corroborating evidence means that caites are still of use to
police. If a crime is ‘solved’ on the basis of gl extraction of evidence, that
evidence is still admissible. Section 162 of théCrprohibits the use of a
statement of an accused recorded by a police offind prohibits the police
officer from obtaining the signature of a persontloa statement made by the
accused. Despite this, it is common practice fergblice to force detainees to
sign statements or blank sheets of paper. Howavenome criminal cases such
as a ‘waging a war against the country’ an exeeulilagistrate present or a
senior ranking police officer could be present #nd confession is admissible
in the court of law. A very small percentage of tmsoners in this study

belonged to this ‘waging war against the countegtmn.

One of the prisoners arrested for crimes whereessindnal statements could
be obtained in custody said that he was not phigitatured however he was
mentally harassed at every point of time when he imathe Central Bureau
Investigation (CBI) custody. The officers interréghim 24x7 and he was not
allowed to sleep. He said that the Indian governmigke the Bush

Administration would dismiss this kind of mentalrttoe calling it an

‘enhanced interrogation technique’. At one pointine, he was so fed up with
the continuous interrogation that he was readygo anything and everything
they asked him to. The officers wrote a confesdistetement and asked him
to sign it. The latter told them that he was literand insisted on reading it.
They were very reluctant to give him the statenimritthey eventually gave it
to him. He made some changes in that statemenaféerdthat an officer came
with a fair copy and asked him to sign it. This ¢irhe was forced to sign it

456 Indian Evidence Act, 1872
http://chddistrictcourts.gov.in/THE%20INDIAN%20EVENCE %20ACT .pdf [accessed off 1
December 2011]
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without reading the fair copy and said that he waissure what changes they
had made in that copy. There were only few prisei£8%) who belonged to
this ‘waging war against the country’ category weheonfessional statements
could be obtained in custody. Rest of the prisomesse arrested in sections
where a confessional statement obtained in custaiyd not be admissible in

the court of law. However all prisoners were askesign blank documents.

The prisoners’ narratives interplayed with the fiat the power is exercised
through the body. Thus narratives surrounding tertn lock-up was not only
about creation of shame, fear and extreme pairalsat a part of the general
discourse of torture that contributes to the fheat body is used as a means to
exercise power. Till today it is the shame thagédirs in the minds of these
prisoners. Foucault says that the body is alscctijrénvolved in a political
field; power relations have an immediate hold ugpthey invest it, mark it,
train it, torture it, force it to carry out tasks, perform ceremonies, to emit
signs. This political investment of the body is bdwp, in accordance with
complex reciprocal relations, with its economic;usés largely as a force of
production that the body is invested with relatiafigpower and domination;
but, on the other hand, its constitution as laljmawer is possible only if it is
caught up in a system of subjection (in which ‘eedalso a political
instrument meticulously prepared, calculated anetlysthe body becomes a
useful force only if it is both a productive bodgdaa subjected body. This
subjection is not only obtained by the instrumerftyviolence or ideology; it
can also be direct, physical, pitting force agaiioste, bearing on material
elements, and yet without involving violence; ityri@e calculated, organised,
technically thought out; it may be subtle, make onsgher of weapons nor of
terror and yet remain of a physical ord#r.

57 Foucault, Michel. "Discipline and punish: the bidf the prison (tr. A. Sheridan)L'ondon:
Allen Lane Penguifl1977).
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5.4.2.3.INSTRUMENTS’ USED AND ‘PROCEDURES OF TORTURE

There were various ‘instruments’ used to torturaratividual. Some of these
included wooden logs, electric current, rods usgdpblice officers, petrol,

kerosene, snakes, salt, urine, faeces and so osaimith. There were also
different ‘procedures’ used to torture an individu&ome of them were
‘Bombay cut stripping, rolling of wooden logs on thighs, timgy with a rod,

inserting objects into private parts etc. . . . Experience of extreme pain,
fear, shame and humiliation is executed throughktriments’ of torture and
the ‘procedure’ used for torture. The definition tdrture describes the

phenomenon of extreme pain.

Foucault while talking about the age of Enlightentngescribes public torture
and execution as an ‘atrocity’. This according tméault was a term used by
jurists. He goes on to describe that atrocity sharacteristic of some of the
great crimes: it refers to the number of naturapositive, divine or human
laws that they attack, to the scandalous opennessnothe contrary, to the
secret cunning with which they have been committedhe rank and status of
those who are their authors and victims, to therder that they presuppose or
bring with them, to the horror they arouse. In aods it must bring the crime
before everyone’s eyes, in all severity, the pumisht must take responsibility
for this atrocity: it must bring it to light by céessions, statements, inscriptions
that make it public; it must reproduce it in ceremnes that apply to the body of
the guilty person in the form of humiliation andrpa@Atrocity is that part of the
crime that the punishment turns back as torturarder to display it in the full
light of day: it is a figure inherent in the meckam that produces the visible
truth of the crime at the very heart of the punishiritself.*>

This is the logic that was used centuries ago mmemfparts of the world,
however, in India we still reproduce the ‘ceremshibat apply to the body of
the guilty person in the form of humiliation andrpaut further extends it to

458 Foucault, Michel. "Discipline and punish: the bidf the prison (tr. A. Sheridan)L'ondon:
Allen Lane Penguifl977).
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threatening and tutoring. Prisoners accounted ¢or #xperiences with great
pain. Most of them broke down narrating these erpees. The figure (Figure
9) below explains the ‘instruments’ used for anel ffrocedure’ of torture and
finally how the ‘manifestation’ of torture emerges.

Figure 9: ‘Instruments’ used for, ‘procedure’ and manifestation of torture

«Electricity ‘Current’
*[Wooden] Logs
«Lathi [Wooden rod used by police]

' ' +[Police uniform] Belt
Instruments *Petrol & Kerosene

used for torture -
*Salt
eUrine
*Faeces

*Bombay cut

'Procedure' of *Naked in front of relatives
*Rolling of logs

torture -Hitting with a rod

«Inserting objects into private parts

) ) *Extreme pain
Manifestion of «Fear

torture *Shameful
*Humiliating

5.4.2.4 M ANIFESTATION OF TORTURE

This section discusses the manifestation of tortbreugh the narration of
death row prisoners. The experiences of extrema, psthame, fear and
humiliation though clubbed under different sub-hegd and have to be read

bearing in mind that all of these are interrelated.

Extreme pain: All the prisoners echoed one statement - “I havédea how |
survived that pain.” In custody, according to thésgners, it always began
with terrorizing and intimidating the accused whlmtoke them down. A large
number of prisoners talked aboutgular work in the police custody. It took a
while for me to comprehend that ‘regular work’ metorture. Also the other
word prisoners used while describing extreme paas v Bombay cuf third
degree torture anghaar-peefhitting]. When an officer does 86mbay cuton
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the prisoner it meant that one is asked to sit ohaér, a rod is placed under the
knee, hands are tied behind the back joining thenthwith a cloth and one is
hit on the back. Another kind oBombay cutalso was when one’s hands was
tied back joining the thumb with a piece of clobhge is pulled up with another
cloth to a hook on the ceiling thus suspendingoibdy in the air and hitting on
the feet. Another prisoner said that hands wer weh a rope and he was
suspended in the air and he was hit with the blitthe gun. Yet another
prisoner said that he was suspended to a fan asdhivan the toe; the toe
nails came off. He could not eat properly for 1§<dhecause of the pain. Later
a tablet was administered to him following which diEl not remember
anything and said ‘yes’ to everything the polickeaifor.

This prisoner still suffers a lower back pain bessaof the torture in custody.
When prisoners described torture asgular work one of them said that he
was hit with a belt because of which his tooth -&alp off. He said that the
police hit them with a belt which leaves no markstlee body but they sure do
beat everyone in custody. Another prisoner wasdstiekneel and a big rod
was rolled on his thighs. His ankles were twistad ane officer stood on his
feet with his boots. Many prisoners said that tiaeye chained to their cells
while in police lock-up which sometimes was a peérai one month. As an
example of extreme pain, one of the prisoners s&t his legs were pierced
with sharp nails and that it took three months ¢alltand during this time he
could not turn properly while sleeping or walk vattt limping. He said that he
had lost count of how many times his feet wereqgaiérwith sharp nails by a

certain police officer.

Like Foucault says, torture is often calculatedyamised, technically thought
out; it may be subtle, may neither make use of weamor of terror and yet
remain of a physical ordér® This kind of torture indeed used ‘instruments’
but it was subtle and did not show any externaliriag. For instance, a
prisoner was made to eat huge quantities of sathash as a whole cup. In

459 Foucault, Michel. "Discipline and punish: the bidf the prison (tr. A. Sheridan)L'ondon:
Allen Lane Penguifl977).
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addition to this his urethra was blocked with &lstand this prisoner had to
undergo this treatment thrice a day and ‘all he tsado’ was to ‘accept’ that
he committed the murder. The police officer toldhhthat if he accepted the
murder he will be released immediately. Anothenfaf torture which did not
leave any injuries was when a ball pen was insdréddeen nails and skin and
then hammered and lemon juice was squeezed onsitmiar way of inducing
pain without marks was electrocuting the prisohsainy reported experiences
of ‘electric-current’ being used as a form of teetuThe most common method
in this strategy was to place a clip on the eaps, Inipples and penis and
administer electric current. A similar way of ingug pain without marks was
when a prisoner was stripped and pushed into aféieetub filled with water
and ice blocks. There were four fans in the corae he was made to stand
there from 8:30 p.m. to 5:45 a.m. Similarly, anothgsoner accounted that he
was given electric shock and was drowned in waiénen he went for the
medical check-up, the doctor gave a ‘normal’ ciedie. Some prisoners were
not only electrocuted but also poked with rods ih@ir knees. | could see the

injury marks on his knees even on the day of therview.

The next form of torture included causing pain nmvgte parts of the body.
Again these are places where injuries cannot beeiteely seen. For instance
a prisoner was asked to confess. He was handcarfigdhis legs were spread in
“V” shape; a brick was suspended on a string onemrteand the other end was
tied to his penis while he was on the table. Intla@iocase, a rod covered with
salt was inserted into a prisoner’s anus. Theyhlglto him every half-an-hour
and the police officer told him that he must adifmét he committed the murder
or else they would keep repeating it. Another presowas similarly tortured
but the police inserted his anus with a rod coveveld lemon juice and chilly
powder. He said that he passed blood in his stoolseveral days after this
incident. One of the prisoners said that when heddor water, the police
officer did not give him water but instead urinatad him. This prisoner said
that when he was really very thirsty he drank s arrine to survive. Another
prisoner said that the police applied chilly powderhis private parts after
removing his pubic hair one by one and this prisaad that he could not

stand up on his own for more than 10-15 minutesalde said that till today he
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cannot sleep because only incidences of tortureedonhis mind whenever he

tried to sleep.

The police not only used petrol for their vans alsb made some use of it on
the prisoners in custody. A number of prisonergatad their experiences
about being tortured with petrol. One of them sidudt he was handcuffed,
stripped, electrocuted and petrol was poured irg@hvate parts. He said that
all of these happened in front of his wife whichsweery humiliating for him.

Another prisoner said that he was given ‘curreate¢trocuted) in his private
parts at regular intervals throughout the day dea the police officer put salt
and pepper into his private parts which were agéuctrocuted. One prisoner
said that he was ashamed of telling me, a womatheoforture that he had to
face in custody. However he still narrated and faad he was stripped in the
lock-up and petrol was poured in his anus and & dis body and he was
beaten up the whole night. He was asked to signklgp@pers and confess his
crime. He said that for over three months he cowt walk because of the
torture and when he thinks about the torture incpotustody his heart sinks
and skips a beat He also said that this incident was just an @uotwhat he

actually had to face in custody.

Fear. There were various ways in which fear was instigate prisoners
through torture. In one instance, a prisoner shat he was stripped down,
handcuffed, both his legs were spread and two snakee left in the cell. The
prisoner said that when the snake came near hinvakescared and completely
terrified. The police first dropped in a small seand then a bigger one. He
said that both the snakes crawled towards him amdewen bit him and he
thought that he would die soon. He said that he lefisvith the snakes for
almost three hours. Another prisoner was told kleashould confess his crime
because no one knew of his arrest. Therefore theatened, they would Kkill
him and dispose his body in the forest and tell ieawas murdered by one of
his enemies because he was in the real estatesbasifhis prisoner was afraid
that he would be killed and hence confessed thmé&rout of fear.

Yet another prisoner was arrested for his allegahection with a dacoit

along with 10-12 other people. He said that thisodaattacked a police jeep
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and killed six police officers. That same day, pelofficers came, randomly
blindfolded a few persons who were held in the lalmg with him, took them

to the forest and shot them. The second time thegpcame and took six more
members from among the people, and shot them tecsditl that the police
guard informed him about this incident and told himat he was ‘lucky’ that he
was not picked up. He said that he was in feahfsrlife and prayed that he
should be soon taken to jail. His explanation te tandom shooting of people
(taken from detention) was that when the dacodcitd the police van, the
police also wanted to show the outside world thalttoo killed the dacoit’s

men in an encounter. Another prisoner who was etlBga ‘terrorist’ said that

he was given no sleep, no clothes and terrorizeldirgimidated by the police
because the police wanted to know what other ‘plaeknew about possible

attacks on India.

Shameful and humiliating: The only woman who participated in this study
told me that, the police took her to a rented holike officer told her that she
has to do whatever they said. She further saidtli®apolice gave her electric
current and put chilly powder in her vagina. She s@ipped naked in front of
her male relatives. This was very humiliating ahdmseful for her. She was
also threatened that she would be raped. Her hdsbas also in the same
detention place and told her to accept whatevepditiee asked her to. Another
prisoner talked about his wife who was arrestedldtet released. He said that
she was five months pregnant with their seconddcl8he was given electric
shock on her breast, ears and fingers in front iof hnd she had to be

hospitalized for three to four months after she wedsased.

Another prisoner who was arrested for rape and erusdid that one day, in
custody; he was given faeces to eat one day. Hehgawas kept naked all the
time in the police lock-up and one night arouncfte six women came to the
police station at night. He realised that they weaishayas (sex workers). He
said that the officer present there pulled his peso hard that it started
bleeding and told him ‘Now come on, rape these womleater he was also

dressed up as a woman. Another prisoner who satdhk police did ‘regular

work’ on him but what was shameful and humiliatmgs when his family was
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‘called’ to the police station to see this. He waade to lie down, a big log was
rolled on his thighs, chilly powder was put on penis and eyes. The police
officer said that if he does not accept the crithey will also ‘work’ on him
again and rape his mother and wife. He said thawvdme completely naked in
front of them and that all of them cried and heepted all the crime he was
asked to confess. Similarly another prisoner daad his parents were arrested
with him. The police put a rod into his anus ankkashim to sign blank papers
in front of his parents. He was given food twicday and he said that “When
they gave me food, | knew they will hit me”. He atually signed all the blank

papers he was asked to.

Lombroso may have been the most prominent pracétiapplying Social
Darwinism to criminality. He may also have taker thpproach to its most
extreme, but the implications he explored are vewmealing. Gould notes that
Lombroso concluded that about 40% of criminals ofekd hereditary
compulsion; others acted from passion, rage, opeatation. At first glance,
this distinction of occasional from born crimindias the appearance of a
compromise or retreat, but Lombroso used it in ppogite way - as a claim
that rendered his system immune to disproof. Nayéoncould wo/men be
characterized by their acts. Murder might be a dgfethe lowest ape in the
human body or of the most upright cuckold overcdygustified rage®®° In
connection with this a prisoner said that a pobg#cer told him, “Sign the
confessional statement. | know you have murdereduse we have learned in
our training session that criminals have faciatdess like yours.” Most likely
this police officer was referring to the ‘Lombrodizeory’. The prisoner said
that he felt humiliated to hear that he looked &keriminal or murderer to the

police officer.

%0 Gould, Stephen. "198 1. The Mismeasure of Martédcin Freitag, Sandria B. "Crime in
the social order of colonial north Indidviodern Asian Studie?5, no. 2 (1991): 227-61.
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5.4.2.5. THREATENED AND TUTORED —POLITICS OF TORTURE

Criminal justice system plays theatre and therstexplay between threatening
and tutoring while in the police lock-up. Both tegzhenomena ‘complement’
each other. If one is threatened in the lock-ug isralso tutored concurrently.
There are actof8' and directors while performing theatre, likewite present
death row prisoners; the then accused was actdravare ‘tutored’ to ‘deliver’
dialogues which were scripted by the directorsnforal justice system). The
medium used for this ‘performance’ was by meanthodatening the accused.
Further, the use of language in this phenomenorsechdear and pain.
Consequently, these phenomena form the very polidffcbeing in custody
which leads to death penalty. Foucault talks abth# ‘self-evident’
characteristic of prisons which is based on ‘degiion of liberty’. %2
Nevertheless, the process of ‘deprivation of Iliyeltegins with arrest and
continues in the lock-up and only then it furthergmlates to the prison. So in
these two previous processes, it is explicit thet same principle used in
prison is also used in the lock-up or | dare to g®t it is used on a higher

echelon.

While in lock-up, the phenomenon of the first T ahiis torture begins, the
process of being threatened and tutored beginsucamtly. Almost all of
them before being taken to the Magistrate wererédta@o tell the Magistrate
that they were not beaten in custody. They wereatlened that if they did not
say the same they will be killed citing the reasbat they were trying to
‘escape’ or their female relatives would be ragdte most instances where the
prisoners were threatened and tutored were priopramuction before a
Magistrate. According the Criminal Procedure Cdd#,3, an accused arrested
has to be produced within 24 hours of custody leeéoMagistrate. Section 164
of the CrPC states that Magistrates are requireshsure that a confession is

made voluntarily. The police became directors anndréd the prisoners telling

%1 Schechner, Richard, and Mady Schuman, BRitsal, play, and performance: Readings in
the social sciences/theatr®eabury Press, 1976.

%2 Foucault, Michel. "Discipline and punish: the bidf the prison (tr. A. Sheridan)L'ondon:
Allen Lane Penguifl1977).
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that they should not tell the judge anything. Théest to which the criminal
justice system plays theatre is when they coeregtisoners by making them
believe that if they reproduce what they are tudprbey will be sent back
home. For instance, one of the prisoners saidttepolice officer told him
that if he says he was tortured in custody, theyldidake his custody for
another 15 days and would torture him even morehEuthe police told him
that if he does not open his mouth, he will be dehe immediately. The
prisoner said that he really believed that he ballsent home and so he did not

speak in front of the Magistrate.

Again prisoners were always tutored to say that there arrested a day before
they were produced before the Magistrates. Theathmhich always worked
with the prisoners was that if they did not telketty like the officers asked
them to; they would be brought back to police logkand would be killed. In
addition to that, the use of language also playegrg important role in the
threatening-tutoring phenomenon. The police officesed the word, “work”
instead of torture. For example, before being @kio the Magistrate, this
prisoner was told, “Do not tell anything to the N&oate or we will further
‘work’ on you. If the Magistrate asks you ‘How dillis happen?’ [His legs
were blue with all the beatings in custody], yowd& say that the public beat
you outside’. In the court this prisoner said ekaas he was asked to because

he was scared that he would be beaten again.

The prisoners confirm to the fact that each potiffecer knows exactly which
Magistrate would ask what question. The accusedtaaed accordingly
before they are taken to the Magistrate. The afftaéored this prisoner that
the Magistrate would asKTaklif diya ky&” (Were you given trouble?). The
officer tutored him to say Mahi diya’ bolnd (Say you were not given any
trouble). This was exactly what the Magistrate ds&ed he responded like he
was tutored. Threatening-tutoring also worked isesawhere the prisoners’
family members were in danger. The police told ffasticular prisoner that if
he did not tell exactly as they asked him, they tiirn his parents down. He
said that when he went to court, he just signedfitbteand did not open his

mouth because he was scared for his parents’ lives.
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The only woman prisoner was also tutored beforendeiaken to the
Magistrate. She claims to be in an illegal detenfior three months before
being produced in a court. Before she was taketh@édMagistrate, the police
officer told her that she should not mention thee¢hmonths she was in
detention but must tell that she was arrested &y @go. They threatened her
that if she did not say as she was told, she wbaldaken back to the same
detention place and would be raped.

Another prisoner was threatened that he would dxk up in a gunny bag and
placed on the railway track. He reasoned with hifrtbat he would confess
the crime instead of dying this way. He said thathlad committed one theft
but he would just believe that he has committedra®e thefts and will take
the punishment than die in a gruesome manner. tieaiely confessed and

signed the blank sheet.

Tutoring not only worked prior to producing themfdre the Magistrates but
also before senior police inspectors and mediart¥pam this, withesses who
were present for the identification parade of theused were also tutored. In
many instances, the witnesses said that they dié@naw the accused, but then
they were taken to a separate room and accorditigetprisoner; the witnesses
were tutored by the police to say that they were shme boys. Another
prisoner accounts that the main witness in his saseunder pressure to give a
false witness as her husband was arrested. Theegblieatened her that if she
does not give the witness he will also be prosecuB® she gave a ‘false’
witness to protect her husband. After her witnass,husband was released. In
another instance, the inspector took a prisonéndaspot where the crime had
occurred and tutored him to tell this is how he oatted the crime. The police
then showed him pictures and told them, “You haweetl that this is where

you entered from and this is how you committeddime.”

Angela Davis while mentioning the Attica Rebellidi§71 said that it began
when prisoners demanded better living conditionthéprison. The triggering
factor of the rebellion was also the fact that $ack David was killed in

custody while he was ‘trying to escape’ prison. black leader till today
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believes that it is tru&> United States and India are not much differentrwihe
comes to exercising power. One of the prisonerisatians reminded me of
Jackson David. This prisoner said that while he wagolice custody, the
officer had threatened that if he did not confesschime, they would kill him
and throws his body into a lake and no one wouldwkmbout it. The other
option the officer suggested was, “We will take yautside the jail road and
shoot you down. We’'ll say that you were trying sc@&pe the prison.”

5.4.2.6:NO CONCLUSION

The longest time a prisoner spent in prison wagRiyears while the shortest
is three years. Nevertheless when they narratedt abe torture they had to go
through in custody it as if it happened yesterddgst of them said that they
still have pain in various parts of their bodiesdugse of the torture. The day |
visited a certain prison, a prisoner was eatingtrdipped in milk because he
was unable to open his mouth. He said that whewdee in the lock-up his

mouth was shut with a clip and therefore he cowtlapen his jaws. One of
the prisoners said that on most of the days, heewgkin the middle of the

night and yelled “Please do not beat me” just abddecried out while he was

in the police lock-up.

All of them said that it was better to die thargtothrough this kind of torture.
When they were asked to sign the blank sheetsdifession, they reasoned
with themselves “Why should | die here? Let me gigh whatever they ask
me to. At least | will have my life.” When asked tifiese incidents were
reported, all the prisoners echoed in the sameeubiat it is futile to raise any
complaint. The ones who complained said that a@gainst torture only exists
on paper and that in reality nothing happens. lde ahid that no one believes
the kind of torture prisoners faced in custody #&etice they feel helpless.
Many prisoners have written to the Ministers of Lamd Justice and also to

both the State and National Human Rights Commissiéii of them showed

%3 Davis, Angela Y Are prisons obsolete®pen Media, 2003.
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me the copies of their complaints and petitionsnddt all of them said that

they did not receive any reply from anyone.

The only reason the police officers stopped beatireg prisoners was when
another officer told that the prisoner might diednstody and it will be a
‘bigger headache’. One of the prisoners said tlsahéad tore open because he
was hit with a rod. He was taken under a false ntome private doctor who
gave him medicines. He was however, not allowethltoto anyone. Here the
prisoners came in contact with doctors who are t@gentside the field of
criminal justice system yet are fundamental actorssustain the system.
Another prisoner said that he was taken to a Giaspital but there were no

case papers, he was just given medicines for hisd&

Foucaultsays that punishment like imprisonment where themaere loss of

liberty has never functioned without a certain &ddal element of punishment
that certainly concerns the body itself; rationimigfood, sexual deprivation,
corporal punishment, solitary confinement. He s#yat imprisonment has
always involved a certain degree of physical pAimwriticism often levelled at

the penitentiary system in the early nineteenthtwgnwvas that a condemned
wo/man should suffer physically more than other mer. There remains,
therefore, a trace of ‘torture’ in the modern megkms of criminal justice — a
trace that has not been entirely overcome, butlwisienveloped, increasingly,
by the non-corporal nature of the penal syst&hPrisoners on death row
talked about this ‘trace’ of torture that they hadface when they lost their
liberty.

%4 Foucault, Michel. "Discipline and punish: the bidf the prison (tr. A. Sheridan)L'ondon:
Allen Lane Penguifl1977).
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5.4.3.PRODUCTION BEFORE THE MAGISTRATE FOR THE FIRST TIME

This is a process that occurs after the persormréstad and is in the lock-up or
any other place of detention. A person who is &eedas to be produced
before the Magistrate within 24 hours of arf83tThere are two parts where
prisoners are produced before the Magistrate. Gniori the first time and

consecutively every two weeks once their trial hegirhis process records the
first time they are produced before a Magistratdeme other times they are
produced before the Magistrate is recorded in &l process later in this

section. The phenomenon of the three T's — torfutlectatened and tutored

discussed in the lock-up process occurs beforegliaken to the Magistrate.

A large number of prisoners were taken to the Meais's house at night. This
made it easy for the police to get back the custfdihe prisoner. Also the
marks on a human body would have been less viathiéght. No matter when
the prisoner was arrested, s/he was always ‘tutaedsay that s/he was
arrested a day before. Also the police officerdtat’ prisoners telling them
that ‘Magistrate ke saamne kuch nahi bolniekip not say anything in front of
the Magistrate). They were then threatened thahdély speak before the
Magistrate, the police officials will anyway geteth in custody again and that
they will repeat all the ‘torture’. In one instan@eprisoner did not follow this
‘tutoring’ instead he removed his clothes and shbvids injuries to the
Magistrate. However, the Magistrate did not make of it sent him back to
police custody for another 15 days. He was beaten enore for ‘telling’ the
Magistrate when he was ‘tutored’ to do otherwise.

A few prisoners reported that they were given sedstbefore being taken to
the Magistrate. One reported that before taking tunthe Magistrate he was
taken to the Deputy Superintendent of Police’ effemd was given a tablet to
eat. According to him this tablet made him drowsy &e could not speak in

the court. In another instance, a prisoner sait blefore taking him to the

%> The Criminal Procedure Code, 1973 See at httpd/nit.in/pdfs/ccp1973.pdf [accessed on
18th January 2012]
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court, he was givehiryani [meat cooked with rice], alcohol aganja [weed]
which made him drowsy.

According to the prisoners, some Magistrates doewen look at the accused
or even worse do not ask them anything. A pris@sad, “| was produced
before the Magistrate, but he did not look at mask me anything, | was sent
to a sub-jail immediately.” Talking about the Magade’s indifference towards
them, one said, “When | was arrested, | was rendfoletwo days. Then |
was taken to the Magistrate’s house. The Magistnate on the roof top. He
did not listen to me - he just talked to the polidkcer and thereafter we were
asked to leave.” Another prisoner narrated a smalecount, “When | was
taken to the Magistrate, he did not ask me anythimg) | was given back to
police custody for a month.” Another prisoner stidt he was badly injured
and hospitalized for six months and he was deltbgranot taken to the
Magistrate for six months. According to him, if tpelice would have taken
him to the court, the Magistrate would have givem la bail based on his
medical condition. But there were also instancesretMagistrates have asked
prisoners, Mara Kya? Takleef diya kya?Did they beat you? Did they give
you any trouble?)The prisoners were compelled to say as per th&ring.
“Nahi diyd (Did not give) was a typical answer.
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5.4.4.EITHER SENT BACK TO THE LOCK -UP OR SENT TO JUDICIAL CUSTODY

The next process is a transition phase where @isonmere either sent back to
lock-up or to judicial custody (prison). If the ponher was sent back to the
lock-up, they had to undergo the same phenomenotoak-up process
explained above. The ones who were sent back to-upc were produced
before the Magistrate after a day or two or maxinaftar a period of 14 days.
After this they were transferred to judicial custace. the prison. However
there were certain exceptions in this process #ls lwene instance, a prisoner
reported that he was held in police custody forgtery’ for a period of 30
days. In another case, a prisoner narrated that & was transferred to the
judicial custody; he was not produced in the cdartthe next four months
because he was a ‘terrorist’ and according to thte special escoff§ was

needed to take him to the court.

“%® Note: Police men who take prisoners to court.
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5.4.5.SENT TO JUDICIAL CUSTODY

Subsequently the prisoner is transferred to whétrimed as 'judicial custody’
or 'prison’. While continuing to remain in prisoalso referred to as ‘ail’)
during the period of trial, the individual's legstiatus is that of an 'accused
person'. To distinguish this category of prisorfesan sentenced prisoners, the
term commonly used by the administration is 'undgtf®’ Judicial custody is
the phase in the process of death penalty whereatkbased is eventually
entrusted in the hands of the Magistrate. Wacquamiwever, puts it more
radically saying that the ones who should not e smitside in the society are
the ones sent to the pris&fi.This is also the phase where the accused receives
the chargesheet which is a document that recordeeatriminal sections that
the person is booked under. Once the chargesheéteds the case is

committed to a Sessions Court or Lower Court otrigisCourt.

5.4.5.1.FRRISONS

There are different categories of prison. The thmesn ones are: Central
Prison, District Prison and Sub-jail. Central prisare intended for prisoners
with long sentences while the district prisonsfarghose with short sentences.
Central prisons house prisoners who have beenrsmtdor over three years,
and some central prisons have adjoining but sepasatas for female
undertrials or convicts. The long term prisoners asually employed in
organized industries. District prisons house pmrssrsent to less than three
years detention and also general undertrial prisor@istrict prisons are of
various categories, differentiated according to irtheapacity (prison
population). Prisoners in district prisons are memlelo skilled work such as
tailoring or carpentry or other work which does metjuire much skill, viz.,
cooking, farming, gardening, scavenging, etc. Tégson for giving prisoners
such kind of unskilled labour is that during thehort stay in prison it is

467 Forced Separation : Children of Imprisoned Mothés1 Exploration in

Two Indian Cities)Prayas Publications, Mumbai 2002.
%8 \Wacquant, Loic. "Deadly symbiosis when ghetto prison meet and mesH?unishment &
Society3, no. 1 (2001): 95-133.
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neither profitable nor possible to teach them aagd or industry. But if there
are among them men who are already skilled in simthestry or other, they
are usually put on work they are best qualifieddad®® In some states, the
smaller district prisons are also known as suls:jdihe three types of prisons
vary in terms of their capacity, facilities and dtion. District prison is a larger
prison but smaller than central prison while the-gil is the smallest in terms
of capacity and facilities. Central prison is uspdbcated outside a city. In
addition to this broad structure are the specistitintions, i.e. women'’s prison,
prisons for young offenders and institutions for ntadly disturbed and

diseased prisoner&’?

When prisoners are given death sentence, theyransférred to a central
prison because these prisons have the gallowshancigh security yard where
death sentence prisoners are housed. The expeyienperceptions mentioned
in this section account from the time when the entriprisoners on death row
were undertrial prisoners. As an undertrial, theuaed have to adapt to the
‘working’ of the prison. They have to follow cemadliscipline; they belong to

the category of individuals who have lost their rage’’* They interact or

come in touch with various ‘actors’ such as therpalists, doctors, lawyers,
fellow undertrials, convicted prisoners, prisona@éils, prison visitors and their
own family. These actors play a role in shaping filmther process of their

incarceration.

When the prisoner is first transferred to a judiciastody, s/he has to undergo
a medical check-up. This is in accordance withrthes that govern the prison
that whenever an accused is taken from the polictody into judicial
custody, there has to be a health ticket issuedstor@éd in the files of the
particular prisoner. A prison officer said thaistmainly done so that in case

the prisoner has undergone torture in police cystadd dies in judicial

%9 Durai, J. Chinna. "Indian Prisonsl” Comp. Legis. & Int'l L. 3d set.1 (1929): 245.

470 Singh, Hira ‘Prison Administration in India: Comporary Issues’ in Shankardass, Rani
Dhavan.Punishment and the prison: Indian and internatiopafspectivesSage, 2000.

4’1 Goffman, Erving. "On the characteristics of toiastitutions." Symposium on preventive
and social psychiatryl961.
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custody, the prison does not want to take the respuity of the death of this
person. Hence this medical check-up is an ‘antionyabail’ in case of death
due to torture. According to prisoners, this meldateeck-up is just a formality
because in reality, the prison doctor does notrceaay injuries sustained from
torture. However, one prisoner reported that he weasoughly checked

because his co-accused consumed cyanide capsutkeaind

5.4.5.2.IRISON OFFICIALS

While the prisoner is an undertrial, s/he is takerihe court for the trial. A

court date comes after every 14 days in Indian tsoufowever, there are
always problems with escorts. The police remaing$®orts of prisoners. The
prison hands over the accused to the police, thkg them and bring them
back after their court dates. According to the law undertrial should be
treated as ‘innocent till proven guilty’. Howevég reality was a bit different
for these prisoners. Prisoners narrated their éxpegs of being humiliated by
the prison officials, prison visitors, fellow prisers and their families as well.
Prison visitors and officials discriminated themthe basis of the crime they
were accused of for the concept of “innocent tithy@n guilty’ according to

prisoners only exists in legal documents and texts.

Another process that takes place while in judicigtody is an ‘identification
parade’. Identification parade is the process wheteesses [cases where there
are eye-witnesses] try to identify the accusedsdpers describe this process as
a very humiliating experience one reason was tloéitg or prison officials
influenced the witnesses. For instance, the padic@rison officials ask the
witnesses, ‘Isn’t this the same person that you?sdw instances where the
witnesses say that it was not the same persomyithesses would be taken to
another room and after a while they would say, ;Yes the same person we

Saw.

Prisoners also said that their photos were alrgadished in the newspaper
which did not help them. These photographs arengteethe media by the
police. One of the prisoners said that the policd the media are hand-in-

glove and the police tell the journalist that theyl give them ‘juicy’ crime
271



stories for their newspaper but they should turpliad eye to the torture in
custody. During the identification parade, prisenaiso reported that they
were called various names based on their crimecesfyethe ones who were
accused of rape and murder. Most of the prisonéis ave on death row were
involved in cases which were already hyped in tleglimm A lot of them were
hence already considered ‘dangerous’ even in tisomprand were placed in
maximum security prison even as an undertrial. ldethere was not much
interaction with co-prisoners. In addition to thisere is also a very peculiar
process as they are in judicial custody which ileddbody warrant’. Prisoners
reported that the court issues a ‘body warrantiregjghem and thus they are
taken out of the judicial custody, once again t libck-up. This makes their
situation vulnerable. This is done in order to éstigate’ the crime, however
the ones against whom the body warrant is issuednbes vulnerable to

torture or threatened and/or tutored.

A few prisoners had resorted to hunger strike whiley were in prison as
undertrials. This was mainly to awaken the offieial meet their demands. The
prisoner told that they had to go to 15 differeatits for their cases. Hence
they organised a hunger strike to club all the €asgether and also to seek a
CBI enquiry. He said that their demand for clubbadfythe cases together
worked out but the CBI enquiry never happened. d#tked that none wanted to
listen to the poor. Prison officials interactediwihem on a daily basis. Many
reported that they were beaten by prison officelhdesmthey came to judicial
custody. While beating one of the prisoners who ammssted for murder, the
prisoner officer told, “You have a big body. Why gou have to come to the
prison? Why did you make this mistake?” In anottese of caste violence, the
prison officer who belonged to the same caste asvittim beat the accused
who belonged to a different caste and said, “Howe dgou kill a person
belonging to my caste? We will make sure that yai the harshest

punishments even death penalty.”

Prison officials are also aware that prisonersiatienidated by the ‘prison’
itself. One of the prison officers told me that whgrisoners come to the

prison, they lose half their smartness. Prisonkss perceived that the prison
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officers did not act in the interest of the prisanenstead they supported the
police officers in ‘handling’ the prisoner. Prisssevho were Muslims and
were arrested for ‘terrorist’ activities narrateperiences of how they felt
discriminated against because of their religiownidy. One of them said that
while he was an undertrial, the Superintendenhefgdrison was so angry with
them (him and his co-accused) that the officer edrtheir ‘Holy Koran’ (Holy
Scriptures of the Muslims). He also said that thveye placed in arahdacell’
(egg cell) which can accommodate only one persoa tane. However they
were five in that cell. This prisoner said, “We rbe given animal rights and
not human rights because animals are treated lib#ierus”.Besides this, the
Muslim prisoners narrated that whenever they askec&n Urdu newspaper,

they were calledPakistanis

In another case, a high ranking police officer catbethe prison and
interrogated the accused whereas by law this wowld be possible. This
prisoner was accused of kidnapping for ransom andien. The officer asked
the prisoner if the victim he had kidnapped wab alive. This prisoner said
that if the officer brings back his sister’s digniwhich was lost when police
officers molested her or if the officer would bribgck the days his old mother
spend in police lock-up, or take away the falsergbs of the brother who is
accused of the same crime or bring back the otbeused whom the police
killed calling it an encounter; then he will teliet officer if the victim is alive
or dead.”

5.4.5.3.RRISON VISITORS

Another set of actors that prisoners interact wittile in custody are the prison
visitors. In India, prisons are a state subjeck Pphison visiting system in all
Indian states has two types of visitors - The @ffi¢/isitors (OVs) and the
Non-official Visitors (NOVs). The official visitorsinclude the Inspector
General, Director of Health Services, District é®elssions Judge, Additional
District and Sessions Judge, District Magistratepily Inspector General of
Police, Additional District Magistrate, Sub Divisial Magistrate and Civil
Surgeon or Medical Officer. NOVs include membergigfl society or human
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rights commission.472 One of the prisoners saidl ttiea State Human Rights
Commission’s President who was a retired judge cantetold, “I can only

listen to you but do not have any powers to chargghing.”

Another prisoner who was arrested for rape and eruatcounted that the
prison visitor who was an executive Magistrate dsken, “Mr. Z tum hai?
(Are you Mr. Z?) How many more people have you reeed? How many
more rapes have you committed?” This prisoner dhmt at least five
Magistrates have asked him questions like theseblaimes it on the media
which portrayed him as a beast. The prisonerssaabthat they sometimes do
not know who visits them. One of them said thaytthe not know that Human
Rights Commissions come to the prison or not. He #aat they are not
introduced to them. If they are introduced, they jarepared in advance about
what to tell the visitors. One of the prisoners vitabonged to a case where the
trial was delayed for four years complained togheon visitor about the delay
of four years. The visitor asked him regarding stege of the case. When he
heard that the cross- examination was going omoliethe prisoner, “Oh in
four years, 66 witnesses were examined, it is atgreng. So be happy and

don’t complain.”

However, one of the positive accounts of judiciadtody from a prisoner was
that judicial custody was not as intimidating a® tholice lock-up. This
prisoner said that if he had known that he was gam be sent to judicial
custody, he would have told the Magistrate abositalstual experiences in the
lock-up. He now knows that the judicial custodydifferent from the police
lock-up and that he should not have been afratdltahe Magistrate about his
plight in the police custody. At the same time, d&d that there was no
assurance that one would not be sent back to the palice against whom one

complains.

472 Jain, Neha and Sreekumar, Behind bars: A closer look at prison visiting syst&he
Commonwealth Human Rights Initiative, Madhya Pratihe
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5.4.6.TRIAL

The next process leading up to death penalty itiag€ process. The trials of
death row prisoners have sometimes taken over s@aB or sometimes it has
finished in two years. In this process they als@twarious ‘actors’. Some of
them are government/state lawyers, public prosesutmedia personnel,
Magistrates or judges, police and escorts. Prisonarrated their interplay at
various junctures with all these actors at somatgaitime. Further to set this
process in context, it is imperative to comprehehdir experiences and
perceptions of court proceedings while they weréeuatnials. This section
begins with a narration on the escorts followingithexperience and
perception on court proceedings. This process d&s3ithe experience and
perception of prisoners about lawyers, Judges/Mafges and finally the

media too.

5.4.6.1.ESCORTS

Escorts are the police who take the prisonersaa@tiurt. As mentioned earlier,
a court date typically occurs after every 14 dd@rssoners have reported that
they were not taken to courts regularly. One ofré@sons for not being taken
to courts was lack of police escorts. As a studestal worker in the prison, |
have observed the absence of escorts which wastalubandobast or
‘nakabandi Bandobastliterally means ‘preparation’ which is providing
security and preparing the ground for a politicibiakabandiliterally means
‘stopping at the junction’. Bka (junction) bandi (stop) is conducted at
junctions to stop vehicles and check them becale dolice receive
information about criminal activities. First, pntyr is usually given to
bandobastor nakabandiand hence there are no more police left to eghert
undertrials to the prison thus cancelling the cdwaring. This is one of the
reasons that prolongs the undertrial period. Pesoroften resort to hunger

strike if they are not taken to court regularly oaeeriod of time.

The prisoners have shared the experiences thathtéweyvith the police while
being taken to the court. A police escort takeshal prisoners who have their

court-dates on a particular day. So, that couldme@und 50 prisoners or
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more. The escort comes at 10 a.m. The court timangbe case hearing for
prisoners are in different court rooms althoughthia same location. Hence
once they are taken out, they remain in the cherinthole day and they remain
hungry because food was not provided to them by pgbkce until very
recently. A recent judgment said that prisonersehavbe provided dry food if
they are in the court the whole dd§However, most of the prisoners on death
row were undertrials before this judgment was phssed have remained
hungry on their court dates. They also did notfeatl in the evening because
food is distributed at 4 p.m. and prisoners areptyfsically present to collect
their food. Generally their co-prisoners take fdod them but that is not the
case always. Families of prisoners also bring stood to the court but they
generally have to pay bribes to the escorts fos fbod to be given to the

prisoner.

Another occurrence reported by some prisoners waglchained while being
taken to the courts. These prisoners already weoavik to be ‘dangerous’
criminals because of the crime they were arrested ence the police
justified’ themselves when they chained theseqmeéss. For instance, one of
the prisoners said that he was chained the whglérden morning till evening
because he was a ‘dangerous’ prisoner accordititetpolice. He said that his
sister wiped sweat off his brow. He said that isvdficult for him to climb
into the police van. This went on for a year asdaise was in a fast-track Trial
Court. One of the other methods used by policeresdule taking undertrials
to court was to tie hands of undertrials with aereptwo prisoners tied on one
rope thus forming a human chain of approximatey grisoners. This is done
to prevent them from ‘escaping’ and | have sees wien | was in the field
and prisoners perceived that the cattle are traaigdmuch more dignity than

them in this situation.

5.4.6.2 COURT ROOM EXPERIENCES

While describing courts, one of the prisoners s#idCourt is like a machine.

It could be very well a computer instead of beinguanan being. No one wants

473 Appendix 7: Judgment on taking dry food to pristoming trial
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to listen to you.’ Prisoners said that in the cdbgly were mute spectators and
did not understand most of the proceedings. Engistmed to be a major
trouble-maker for the prisoners. For instance, iaoper said that when the
death sentence was pronounced he did not undersgdwas in English.
Another one said that the proceedings in High Caere in English and he did
not understand anything and a guard translated himn at the end of the
proceeding. Yet another prisoner said that whewdmsebrought to the court, 14
witnesses were already examined. The proceedings wed=nglish and it was
very difficult for him to follow that. According ttim, his case went to seven

different judges.

Prisoners felt there was a loss of agency and aotgnin courts and at the
same time they also called themselves ‘invisilietourt rooms. For instance
one of the prisoners said that no one asked foopmyion about the case in the
High Court, not even the judge before pronouncimg judgment. Prisoners
said that they were present but they remained iblgivecause no one asked
them their opinion. Prisoner’s opinion about Lové&gsions Court is different.
One of them said that the proceedings in lower tsotaok place in the local

language. One is able to follow it most of the tilm& they are not asked
anything. Besides that the lawyers ask them toudet.gAt the end of the trial,

the prisoners are asked if they have anything yo @ae of the prisoners on
this aspect of the court said that there is notpaoirgiving them a chance to
speak in the end while during the whole proceedorgsis invisible and mute.

One of the other actors is the public prosecutBi®) (who according to the
prisoners leaves no chance to humiliate them in dbert room. It was
generally in the last argument that death penalig wemanded. One has to
bear in mind that the prisoners who are on deathlr®longed to the category
of ‘rarest of the rare’ crimes. Their crime ‘st@ievere gruesome and have
been published vastly in the media. According ®ghsoners this was exactly
what the PP picked up during the last argument.rigtance, one PP said that
the prisoner should not be left or acquitted oregilife imprisonment or else
he will kill many more people. In another case, fisoners argued their case

themselves because their lawyer failed to appeahencourt on important
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dates. In this case the PP said when two of them a&ually defend
themselves so brilliantly what is the guaranted thay cannot kill someone
thus demanding capital punishment for both of th€hey said that they were
given death penalty based on other evidence bsitiths one of the arguments
made by the PP. Another very ‘common strategy’ usgdPPs, according to
the prisoners is to convince one of the accusdaetmme a ‘pardon witness’
which means that this particular accused would egithagainst the other
accused and therefore would be pardoned and giVessar punishment. One
of the prisoners said that pardon witness has torbéuced within 90 days of
the arrest, however, in most of the cases, thie period is not observed and
sometimes a pardon witness is used even after gl@aes of the trial. Also
prisoners have mentioned about PPs being preselet tivby were interrogated
by the police/CBI for the first time. In some ca$d3s also ask the Magistrate
to include certain Indian Penal Code sections énrtiddle of the trial and the
Magistrates agree to it. These newly inserted PEondes are the ones which
could give them death sentence. According to tlper on such important

dates, their lawyer was ‘missing’ from the procegdi

5.4.6.3L AWYERS

This leads me to the next section which is abowlyéss and the prisoners’
perception and experience of their interactionshwite lawyers during the
entire process. More often than not, the prisonexsuld have legal
aid/state/government lawyers because hiring a terileavyer was beyond their
financial capacity. One of the criteria for a gdadyer according to a prisoner
was that the lawyer did not take any money frormthrit what the prisoner
did not realize was that since he was a legalaigér, s/he is not supposed to
take money from the prisoner. Most of the prisorsa®l that the lawyer’s
assistant would come instead of the lawyer forhtb@ring. One of the legal aid
lawyers asked a prisoner for Ten Lakhs rupees QD3EuUros approximately)
but when the prisoner said that he or the familg ha money, the lawyer
agreed to a sum of Rs. 500/- (9 Euros approximpafedy date he appeared.
When the family could not bring this money, the yawdid not appear for the
hearing but his assistant came and took another Aabther prisoner narrated

how he had to sell his property and his wife’s jierg to pay the lawyer. Also
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many prisoners said that their houses were soluhgltine trial period to pay
the lawyer and their families either lived on thieest or in some relative’s
houses. One of the prisoners informed that his éavsyggested that he should
pay the public prosecutor Five Lakes Rupees taudds him from arguing in
favour of death sentence. . This prisoner inforrtex lawyer that he and his
family were very poor and could not bring this hugaount of money from
anywhere. There were prisoners who were arrestedidooity and murder.
The court did not verify if they really were damodr not. Had they possessed

the money, they would have at least had good @rileatyers.

Apart from being deliberately absent because of nbe-payment of fees,
lawyers also went to the extent of blaming the quréss for signing blank
papers as ‘confessional statements’ while in cyst@me of the lawyers told
the prisoner that he should not have signed thésmek lpapers. The prisoner
said that instead of arguing in the court thatstegement was extracted from
the prison under pressure and intense torture,laWwger would make the
prisoner feel guilty about signing the blank pagerother classic behaviour of
lawyers according to the prisoners is that mogsheMm do not respond to the
letters of prisoners or would lose important cakesfor other documents.
Prisoners said that they have written plenty défstto their Supreme Court or
High Court lawyers but they never respond to thieds. Additionally, lawyers
have managed to lose crucial documents of prisomgneh could have
eventually even released them. They have evadedrdblponsibility of

obtaining a duplicate copy of these documents.

Another experience of the prisoners with the lawy®as that the lawyers did
not argue in their cases. For instance, one optts®ners said that his lawyer
did not argue the case in the end and conductectribes -examination of
witness for only ten minutes. Yet another prisosed that the lawyer did not
cross - examine the witnesses at all. While nagadibout the absence of the
lawyer, a prisoner said that during the court pedaegs, the lawyer never
listened to him and was absent during the arguraadtthe judgment. Yet
another prisoner accounted that he was taken todiw on the last day of the

trial and when his death sentence was pronouneethwyer did not come and
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he was all alone there. Another prisoner said jihsit before lunch-time, the
judge pronounced his sentence in English and fafhediately. Since the
judgement was pronounced in English, the prisopnatdcnot comprehend the
sentence. The lawyer was not present and it wasatis@z lagane wala[court

announcer] who came and asked him to sign the jedgropy and told him

that he had receivegliasi sazhdeath penalty.

Contrary to the above, some prisoners also regp@ipeut being satisfied with

their legal aid lawyers. One of them said that ldweyer appeared for every
hearing. Another prisoner said that the SupremertClawyer he had was

extremely proactive and replied to letters thatwrete. In another case of
private lawyer, the prisoner said that he was \egpy with the lawyer but

this lawyer was attacked by the family member ef tictim and hence had to
discontinue. The prisoner had to therefore takegallaid lawyer because he
could not afford to pay another private lawyer sieeond time.

5.4.6.4 JUDGES/MAGISTRATES

Judges/magistrates also play a crucial role inptleeess of the trial. Foucault
says that the sentence that condemns or acquitst isimply a judgement of
guilt or a legal decision that lays down punishmdiiis sentence bears within
it an assessment of normality and a technical ppsmn for a possible
normalisation and continues that today the judddagistrate or juror —does
more than ‘judge’*”® This encounter with the one who is more than dggi

is for the second time after their initial prodocti‘within 24 hours’ of arrest.
This second encounter is when they are committed 8essions Court and
assigned a judge. This is also the judge who pnocesithe sentence. In most
cases, the judges do not speak to the accusedydskimcidences of torture.
For most of the prisoners, judges depicted ‘auttestiwho were on a higher
platform both literally and figuratively. One ofein said he never got a chance
to speak to the judge even though he wanted tossmething to the judge.

Some prisoners were however given chances to speh& end.

474 Foucault, Michel. "Discipline and punish: the bidf the prison (tr. A. Sheridan)L'ondon:
Allen Lane Penguifl977).
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Many a times these judges are transferred befagg tan pronounce the
sentence because of the routine transfer. Accortbnthe prisoners, some
cases are influenced by political parties and sguuges are deliberately

transferred out of certain cases. In one caseaofter, the prisoner narrated
that the Magistrate wanted to talk to him alone that police man told her,

‘Madam he is a dangerous Muslim fundamentaliste Magistrate replied that

he might be dangerous for the policeman but noth&rand insisted that she
wanted to talk to him alone. She enquired abouttt@atment in the police

custody. This prisoner said that this incidentaesd his trust in the Judiciary
again. He was not treated as a ‘terrorist’, ‘sonee¢m be scared of' just

because he had a Muslim name or had a beard.slicdbe, the Magistrate was
transferred to another court immediately after thigdent. In another case a
certain group of prisoners were acquitted in 4%satue to lack of evidence,
therefore this judge was transferred. His crime washad acquitted the
prisoners in 45 cases. The prisoner said thatélejodge who came was ‘not
good'. This judge gave them death penalty in alnatisthe other cases. The
lawyer even argued that they have already spemnydars in prison and could
be released but the judge went on to give themhdezralty.

While prisoners said that their lawyers were carrupis allegation also
extended to the Magistrates. For instance, a pgissaid that everything in the
court was pre-planned because before the case ;bégaRublic Prosecutor,
Magistrate and police met in the Magistrate’s chamland decided
beforehand. Another prisoner said that the caseinwtdeeir favour however in
the end, the judge was bribed and hence the decigas not in his favour.
Many prisoners said that there was political inflce in the decision -making
process. For instance one of them said that KaséiBstrial affected their
cases negatively. These prisoners were also irteherist’ groups and they
claimed that their cases were dealt with stricigduse of the pressure of the
State’s right-winged ruling party. Another prisoneho claimed that his

47> Note: Ajmal Kasab, the lone survivor of the Mumteior attacks in 2008 who became the

last person to be executed in India in Novembe2201
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occupation was robbery said that he had robbedislife and would not mind
being imprisoned for robbery. However he has begrisoned for a crime he
has not committed. According to this prisoner, toairt clerk informed him
that the judge had taken a bribe therefore he wagygo get a death sentence.
According to him, he knew beforehand, that he waisgyto be given death

penalty.

Prisoners have also been ‘angry’ with their juddesone case a prisoner was
very upset with the judge for not ‘listening’ tonhi He beseeched the judge
that he should finish their case at the earliestbse he wished to go back to
his family. According to him the judge did not &stto him which made him
very upset. In that state he took his slipperstauted it at the judge. The first
slipper fell on the table and the second hit trdggis shoulders. An FIR [first
information report] was registered but the judgeorded that the slippers hit
the judge’s clerk and not him (most probably toidwbe ‘shame’). The next
day he told the judge that he wanted to speakrvoHhowever, the judge told
him that the court would not listen to him anymorstead he ought to listen to
the court. This judge continued with the evidened pronounced the verdict.
The prisoner said that since he disrespected thsopewho was in the
honourable chair, which is one reason why this gudggould morally not
continue to remain the judge in his case. Whenghsoner went back to the
prison after the slipper incident, he was not gif@yd for a few days and was
denied visits from his family. When he enquiredhathe superintendent of the
prison the reason, the superintendent said tha¥tggstrate told him orally to
punish him this way. The co-accused in this sanse said that the judge was
in an ‘angry mood’ when he wrote the sentence &rtis incident had not
happened, they would not have probably receivethdsmtence.

Prisoners are allowed to speak in the end befarguitlgement is pronounced.
In one instance where a group was arrested for enwake, they told the judge
that they did not have any connection with thessesaand that they were
framed. According to them the judge did not pay attgntion to that. Then
one of them said that if the judge was going tokbtbem for the 45 cases of

murder and robbery and if they have really don¢higy should at least have
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the money. He said that they did not have monewtown cards or their names
on the voters list. Again the judge did not pay atigntion to this. Another
prisoner said that during the court proceedings,jtiilge dozed off. He said
that those who have money are not targeted be¢heagdribe the system and
are set free within a year or two. He lamented thaias the poverty-stricken
ones like them who received the death penalty.n& @ase when the prisoner
was given a chance to speak in the end. He apptataé court that he should
be given a chance to live a good life and be a gitimken, because he had an
aged and widowed mother and a young wife to lood&raHowever the judge
pointed out that it was a shame that he had kdtedeone and wished to lead a
normal family life with his wife and children. Imather case, the judge asked
the prisoner if he wanted life or death sentence.skid that he had a little
daughter and hence the judge should give him alempénalty but he

eventually received the death sentence.

The prisoners talked about unfair trials and onehef prisoners said that he
asked for an in-camera trial so that it would balence later. It would have
ensured transparent proceedings. Instead the issudd a ‘contempt of court’
notice because the prisoner had asked for an ‘oretrial. According to the

prisoner, the system did not want an on-camerh Areother prisoner said that
the Magistrate did not allow his lawyer to crossestion. Yet another prisoner
asked for a Central Bureau of Investigation (CBiy@ry into his case — 93
murder cases charged against this prisoner anthmmsgy. However the court

rejected the demand for a CBI investigation inie grisoner’s case.

There were also instances where prisoners felicgisivas restored. For
instance, a prisoner’s wife was arrested along tahchildren when she came
to visit him in the prison. He said that for onentioand five days his wife was
in police custody he did not know anything about \Wwhereabouts. When this
prisoner was taken to the court he told the Maafistthat he has not seen his
wife after she was arrested and does not know wétegevas. The Magistrate
told, “Take him back.” He was taken back to thespni and brought to the
court 14 days later and it was the same Magistid¢ereported again that it

was 14 days since heard from his wife and againMbgistrate said, “Take
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him back”. This time he stood there and told thegldate, ‘This is the place
where we can tell our sorrows and pain but nobodwpt#/to listen to us.” He
banged his head on the wall. Then the Magistrdtedaghat was wrong and
he told the incident. After this ‘drama’ the Magae immediately enquired
with the police and found that they were indeegbatice lock-up. He ordered
them to be presented before the court and they theretransferred to judicial
custody the next day. So even though the prisoadrth go to the extent of

banging his head, he perceived that he finally €oustice in that situation.

5.4.6.5MEDIA

Media is another actor in the process of deathlperiurnalists, newspapers,
TV channels, films all play a role in the trial @fprisoner. The cases of ‘high
profile’ prisoners are often written or broadcastadely in the media which
makes it a biased-trial from the beginning. It oftarns out to be a trial by the
media. This is an experience which can be studiedetail again on how
media influences the trial and finally nails théspner to death. However, the
prisoners mentioned their experiences with the egdry briefly. According
to the prisoners, media is not independent of tiiag political government,
the opposition or other state machineries likeqeoand prison. Prisoners said
that media never wrote anything ‘bad’ about judgesawyers or the police.
According to the prisoners, the media writes thikcpoversion of the ‘crime’ in
the newspapers. Some prisoners narrated thatdéser was so sensationalised
that there was a television series made of it. Spmsoners filed articles
written about them while some did not bother talriga

One of the prisoners said that the journalists acmd take his photograph but
did not want to listen to what he had to say. Aeotprisoner showed me a
report about him in the newspaper which was higydautine’ in the prison.
He said that he did not give the information to jbernalist yet they had a
version of what he did in the prison on a dailyikabkle said that the prison
official leaked his information to the journalistde told the prison officer,
“You did not do justice to me”. This prisoner fugthsaid that he was
demoralized because of this incident and that thort further made it

difficult for him to cope with the burden of degibnalty.
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Another prisoner had very many sleepless nightskthao the way the media
portrayed him. His photo was published in the nepsp the very next day of
his ‘shown’ arrest-date. The media branded him askshas’ (a devil). He
said that he feels restless about it and blamesnibdia and the police for
portraying him as a ‘bad’ person. The children og@ners are susceptible to
the impact of the parents’ arrest as they are vahyerable. The only woman
on death row said that the journalist not only plgoaphed her but also her
children. Their photographs appeared in the newapapd the television the
next day. This act of publishing their photographshe media created a huge
stigma for them in their schools and the sociegytlived in. Similarly another
prisoner said that the newspapers only wrote negatings about him — that
he was fashion-conscious and showed interest anlwaaring fashionable

clothes instead of being bothered about the crienlead committed.

It was not just printed reports that did a lot ahthge to the prisoners, it was
the video coverage of the investigation as welt tanpounded their plight.
They were forced to confess their crimes to thenalist. Similarly another
prisoner said that he was forced to give an ingswior a television. He said
that everyone could have seen that he was beatamdipnjured however no
one came to his rescue. In a similar case anothsorn@r who was held in
detention for three months said that when the palNanted to go public with
their case, there was a TV reporter who came topibleee station. This
reporter asked him ‘Did you commit the murder?’ Tgresoner said that he
wanted to touch the journalist’s feet and tell tiext he has not done anything
and that she must help them. Then he looked ahfpector and the inspector
showed a signal that he should say ‘yes’. Thisopes was forced to admit to
the journalist that he had committed the murdercodding to the prisoner,
then the inspector joined in and said, ‘Pakka [gtoe] he has done it, Madam’'.
This prisoner said that the inspector publicisedualthem as being wild lions
hungry enough to kill and happy when they wouldrhib@ sound of blood
trickling from the person’s body whom they murdir.this particular case, |
made a home -visit to this prisoner’s house. Theyevextremely poor and did

not earn enough even to afford two meals per dawg. Vife of this prisoner
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looked into my eyes and asked me, ‘Do you thinkare dangerous people
wanting to kill other human beings?’ Another perdoom this same gang
asked me, ‘Madam you sit with us and interact wash do you think we are

dangerous people ready to drink other people’sditbo

Crimes are often committed in an act of rage bettiedia reports project such
a gruesome picture about the prisoners that everfangets that the crime was
an act of rage. Trial by media is always condudtedases of prisoners on
death penalty. Prisoners echoed this perceptidnftide media did not put so
much pressure in their case may be they would baee free now. They said
that most of them received the death sentence basadedia pressure and
circumstantial evidence. Further another prisorsed shat media and IPC
(Indian Penal Code) should be separate. The orgjtip® account about the
media was when one of the prisoners said that dmsily came to know

through the newspapers that he was transferred dentral prison after the
death sentence was pronounced. They could thus dmately come to the

central prison to meet him.
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5.4.7.SENTENCED TO DEATH

In the previous process of the trial there wasrderplay with actors like the
media, police, prison officials, lawyers, judgesdaheir families. The next
process is the final process of being sentencedetdh. Once prisoners are
sentenced to death they are transferred to the deghrity yard. These high
security yards only exist in central prison whigipically would have the
gallows. But some prisoners also reported thatesithey belonged to the
‘rarest of the rare’ category or are the so-calfeddamentalist’ or ‘terrorists’,
they were housed in the high security yard fromtime they were transferred
to judicial custody.

During the trial, death penalty is usually ‘demadtider ‘spoken out’ in the

final argument. For instance, a prosecutor in thal fargument said, “These
are wild beasts who cannot be reformed”. Anoth@sgcutor argued, “They
are cold-blooded murderers and if let off freeytivuld commit murder and
rape again.” Some prisoners knew from the begintiiag they would receive
death penalty while some were caught unaware. @nefgrisoners said that
their lawyers advised them to ‘demand’ for deatntesece on their own
because it would be easier to acquit them from athdeentence than a life
imprisonment in the High Court. Another prisoneridsaéhat the public

prosecutor did not demand for death sentence leujuttige handed over the
punishment anyway. He said that death sentencddsheteliminated from the
Constitution because the law is biased againsttimerity in India. He said

that the minority never gets justice and R&BJIP'’ think that every Muslim

in India is a ‘terrorist’. He continued that it m®t only India that is so unjust
but also USA where the Blacks are more likely tocbavicted than a white

person.

After the final arguments, the judge writes thegonént which takes a week or
two and after that the judgment is pronounced. Spnseners did not expect a

47® Note: RSSRashtriya Seva SangBxtreme Right winged political party]
" Note: BJPBhartiya Jantha PartyRight winged political party]
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death sentence at all. In one instance, a prissaidrthat if he knew that they
were going to be given death sentence, he would haver gone to the court
at all on that day and would have stayed in jano#er prisoner said that he
was completely shattered upon hearing of his dsetitence because contrary
to his expectations of a ten year imprisonmentgbiedeath sentence. . The
jailor consoled him in the evening saying that leedinot worry and that he

could appeal in the High Court.

After the judgment when the prisoners are brougltkkfrom the court, they
are immediately transferred to a high security ydirthey are already in a
central prison. If they are in a district prisonsub-jail, then they are taken to
the central prison the next day or sometimes ewensime evening. The
prisoners do not know the procedure after the deatkence is pronounced and
many of them thought that when they were takerh&dentral prison, they
were going to be hanged immediately. One of theopers, who was housed in
a district prison where there were no singularsgediid that in order to place
him in isolation he was placed in the kitchen beeatihe prison did not have
singular cells. He said that he was not allowedrieet any of the fellow
prisoners however, when his father came to thepyise was allowed to meet

him in the superintendent’s office.

The prisoners narrated the reasons they thoughg g@m death sentence.
Some said it was a political case while some blamheah their poverty and
some others their religion or caste. One prisong that there is no justice in
this country and that it is a shame to live in artoy like this. There were
prisoners who perceived that they were given ahdsahtence because they
were illiterate and poor. One of them asked meirhe has reduced because
the state has given death sentence to a numbeeafigo He said that the
criminal nature of people must be dealt with in greson rather than giving

everyone death sentence and legally killing them.

One prisoner said that he is not scared of deattessee but he is worried
about his mother. He perceived that he receivedhdsentence based on the

media pressure and circumstantial evidence. Heiraged that he does not
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want to run away from death but he is the only isothe family and wants to
support his family. Many of them questioned thateainess of death sentence
because prisoners who have committed similar crimese given life
sentences and not death penalty. Another prisosier that death sentence
should be the same for everyone and not arbitnadytlae terms of life sentence
should be clearly mentioned as whether they have toside the prison for 14

or 20 years and be released after the completitimecterm.

However there are also prisoners on the death réw wpine that death
penalty should not be removed from the law. Thisgrer said that when
someone plans and does a heinous crime like rgmdgmurdering a person,
then that person should be given death penaltythmgrisoner who opposes
death sentence said that nobody has the powel gmbkither human being. He
said that judges are not Gods and even they cae matakes. He continued
that the whole concept of death penalty is to teghpeople and it is not
practical. He says that there is a hope that helwd tomorrow and that is
what keeps him going. He is just worried that thecpdure would take too
long. While there are conflicting opinions amongaitie penalty prisoners
themselves, let us move to the next section tohsgethey live on the death

row.
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5.5.'Double-jeopardy |NCARCERATED ON THE DEATH ROW

A certain prisoner from the study described beingdeath row as ‘double
jeopardy’. He says that being incarcerated in sgoriis a pain but at the same
time being on death row is a double pain and dadélsdouble jeopardy’. Being
incarcerated in the prison has been well-expoutyesbciologists like Sykes,
Liebling, and Goffman. They have talked about taeg of imprisonment. In
India, as a rule, death row prisoners cannot be imesolitary confinement till
all their appeals are exhausted which means thahdir mercy petition is
rejected by the President of India. None of theqmers, | interviewed had
reached this stage of their petition being rejedigdhe President of India.
Except 12 prisoners, the rest of the 111 prisoveese held in solitary

confinement.

Considering the above description as a backdrop $action essentially
describes three elements of being incarceratedhendéeath row. Firstly, |
attempt to give a glimpse into the physical streetof the ‘institution’ the
prisoners are housed in. This has been derived frymobservation in the
prison and the narration by death row prisonerhe15 central prisons and
one district prison | visited. Secondly, this sectdescribes the everyday life
of prisoners which includes their daily routineeg ttules they have to follow,
their perceptions about prison officials, prisositars, prisons as an institution,
co-prisoners, their relatives and finally tlexperie-ceptionof the treatment
they receive as prisoners on death row. Finallgpiicludes with the analysis
of death row phenomenon where prisoners confirthéofacts stated in the

existing literature on death row phenomenon/syn@rom
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5.5.1.PHYSICAL STRUCTURE OF DEATH ROW

This section begins with an overview of the phylssaucture of a typical

prison in India. It further moves on to the ‘Higlecsirity Yard’ that a prisoner
on death row is housed in. Finally it describes ¢bBt in which a death row
prisoner is placed. The figure (Figure 10) belowresents the structure of this
section.

Figure 10: Physical structure of death row

5.5.1.1.PRISON

When one reaches a prison, one cannot overlookride®lour (the Indian
Flag) hanging in front of the prison which symbefighe State power over this
institution as any government structure in Indraspite of wanting to be like
Elizabeth Fry, the 1®century British prison reformer, who was not afr&
walk in the dungeons where even prison officialsen&raid to walk; | must
admit that the prisons intimidated me in the begignThe fear eventually
wore off but it is intimidating in the beginning.ddt central prisons were built
during theRaj (British Era). All the prisons that | visited webeilt in the early
20th century. Prisons are typically located in tidLUs which are ‘'land
unacquired land unused'. This meant that they i@areway from the city
limits. It confirms Wacquant's argument that gheteond prisons both belong
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to the same class of organizations, namielstitutions of forced confinement
the ghetto is a manner of ‘social prison’ while thason functions as a

‘judicial ghetto.’

He says that both are entrusted with enclosinggenatized population so as to
neutralize the material and/or the symbolic thteat it poses for the broader
society from which it has been extruded. And, foattreason, ghetto and
prison tend to evolve relational patterns and caltiorms that display striking
similarities and intriguing parallels deserving fstematic study in diverse
national and historical settings. He further notbhat the structural and
functional homologies with the prison conceptualizs a judicial ghetto: a jail
or penitentiary is in effect a reserved space wiketves to forcibly confine a
legally denigrated population and wherein thiselattvolves its distinctive
institutions, culture, and sullied identity. It thus formed of fundamental
constituents of stigma, coercion, physical enclesand organizational
parallelism and insulation that make up a ghetta) #or similar purposes.
Much as the ghetto protects the city’s residentanfrthe pollution of

intercourse with the tainted but necessary bodfeanooutcast group in the
manner of an ‘urban condom,’ the prison cleansesstitial body from the
temporary blemish of those of its members who feremitted crimes, that is,
following Durkheim, individuals who have violatetet socio-moral integrity
of the collectivity by infringing on ‘definite anstrong states of the collective

conscience™®

Whenever | went to a prison for the first time;avie always requested to visit
the whole prison with an objective to observe threcture and function of
different units of the prison. | have been takerallothe places in a prison
where ‘normal’ visitors are taken. So | have obedrthe kitchen, workshops,
and barracks where undertrials or convicts areepgladhe prison is also
divided into various age groups and criminal baokgd e.g. A hard-core
criminal is never placed with a first time offendand that young offenders

4’8 Wacquant, Loic. "The newpeculiar institution: Ohetprison as surrogate ghetto."
Theoretical criminology, no. 3 (2000): 377-389.
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between the age of 18-21 are placed in ‘Baba’ (pdlayrack and offenders
who are older 55 + are housed in ‘Buddha’ (oldydek. The following section
describes the various parts of the prison whicludes the main gate, cells,

latrines; bathrooms so on and so forth.

Main gate: The minimum dimension of the main gate and treoisé gate of
most of the prisons, | visited was approximatelgémeters in width and four
metres in height. An officer informed me that theension of the main and
rear gates should be wide so that in case of firgeacies, a fire tender or a
lorry for transporting raw materials/logs for fagtaand ration articles could
pass through these gates. The gates are made stponf steel frame with
vertical round or square steel bars of 25mm. diamet thickness. Each gate
has a wicket-gafé® which is 0.6 meter in width and 1.5 metres in heighe
main gate and the wicket-gate have strong lockimgngements from within.
Both gates have arrangements for easy opening lasthg of shutters. The
gates are usually covered with iron sheet fromidetsp to the height of 2.5
metres. The wicket-gate has peepholes covered ledtth at eye -level. The
main gate is usually painted with colours identiwathat of the departmental
flag if prescribed by the State Government. Onetbdsend to enter the prison
through the wicket gate, yes even me. The main igabpened only when an
official of high rank enters the prison. OfficiaBich as superintendents,
magistrates, judges have the privilege of entetimggprison without bending
down. This has been a custom since the Britishviragh exists till today.
Guards told me that "officers cannot bend down bgedt is a dishonour to
bend down; that is the reason the main gate isexpér them”. This for me
implies that everyone else can be dishonoured atenta bend to enter the
prison. This further leads me to say, "Each timarisoner enters the prison;
s/he is dishonoured". Dishonouring begins with mimyeinto the prison. One of
the prison officers told me, “No matter how smarprasoner is, when s/he
enters the prison, the prison Kkills half of his/r@nartness.” | was also
informed by the guards that the wicket gates frbwen main gate and second

7 Note: Awicket gateis a personnel door or gate, particularly onetbnib a larger door or

into a wall or fence.
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gate are never opened at the same time. Thatuie ahat all prisons follow to
prevent prisoners from ‘escaping’. Entry into thespn is only through a
single point, that is the main gate, and all o@ry points, even if they exist

are closed permanently.

Outside the main gate where one enters the prikere is no guard. One has
to knock on the main gate and the guard opens ¢ephwle. | passed my
identity card and told the purpose of my visit. Guard came back after a few
minutes (in some cases half an hour or an hour exden you have a prior
appointment). This could be because the prisonrsupedent has gone for

'rounds*®®

and the guard is unable to verify with the supgendent. Once
when | was literally inside the gate, | was askaavtite my name and address
in the register which maintains the records of geee going ‘in’ and ‘out’ of
the prison. When | left the prison, | had to sige same register against my
‘in” timing. This shows the number of hours | waside the prison and also to
make sure that | ‘left’ the prison. One is alsoeaksko leave mobile phones with

the guard before meeting the superintendent.

Every prison has tall main gates and huge wallars¢ipg them from the
normal population but especially made high so timtone can ‘escape’ the
prison; yet when | visited the prisons, there wiakast one person who had
managed to physically escape the prison. In thatfbesk, there is a
blackboard which records the prison populationeflach day which is called as
‘counting’ the number of prisoners each morning each evening. The table

below (Table 16) depicts a typical display board iprison.

0 Note: ‘Rounds’ are regular visits conducted evemyrning by the Superintendent or the

Senior Jailor of each prison. This is a time tqat the barracks and cells of prisoners and it
is usually done in the morning. During the rourith& prisoners also have the opportunity to

talk about their grievances and petitions to tHeer.
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Table 16: Typical display board in a prison

Sr. No. Male Women
IPC Section 302 (murder

Under trials

Death sentence convicts

Detainees

Escaped
Total

The space between these two gates is usually arb2#idl metres in length
and 5 metres in width to facilitate gate operatidn$etween the space there is
a reception desk for the purpose of admission &mckihg of prisoners and
visitors who enter and leave the prison. On one efdhe space are the offices
of the prison officials. On the opposite or thesadint side there is generally an
administrative section called the 'judicial sectiovhere the records of all
prisoners are stored. It has office rooms, recomms, enquiry cabins and

control rooms for efficient functioning of the adwstration.

The sight that | often saw between these two gare prisoners taken to the
court or brought back from the court, or accused whkre brought from police
custody to the judicial custody. Prisoners who wialeen to the court were
checked before leaving the premises of the prisamther to prevent them
from escaping their hands were tied to each othmre-prisoner’'s hand would
be tied with a rope to the next prisoner's handistiorming a chain. It
resembles animals being tied to a stable; howewv#iis case these are human
beings. When prisoners are brought back from thetcthey are asked to
squat on the floor in their underwear. This coulsbabe the first — time -
accused that are brought to the prison. They havgotthrough a security
check without any privacy. Everyone walking in and of the prison can see
them. Women prisoners, if at all are housed insrme prison are checked in
the women's section and never at the main gateeSamen prisoners whom

| have interviewed reported about being stripped ararched inside the
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women’s section by women officers. They describedsi one of the most

humiliating experiences of their lives.

Once the accused is inside the prison, they aengiertain articles. It contains
an aluminium bowl for food, an aluminium glass fea. Usually they are also
given cups for taking a shower or for using it fre ttoilets. Some of the
prisoners (not death row prisoners) have told raettey do not have separate
cups or bowls for collecting food and going to tbéet. Convicts are given
two set of clothes or what is known as ‘prison amif’ and undertrials are
allowed to wear their own clothes. All prisoners atso given a blanket, bed

sheet and a pillow.

All prisons had mainly four types of housing. Baks, high security yards or
the death row, segregated confinement and a higlrise cell. Barracks had
an accommodation capacity of more than 50 prisori@gh security yard

housed prisoners on death row; separate confinemastfor the purpose of
security and contagious diseases and fourthly itje $ecurity cell where the
so - called high profile undertrials are placedisTdell resembles an ‘egg’ from
outside and it is called the ‘anda’ barrack or ‘dggrack’. A plate indicating
the authorised accommodations is always placeddeueach type of housing
and also at the main gate. Ordinarily, the numbeprsoners confined in a
housing unit should not exceed its authorised accodation however prisons

are always overcrowded and exceed its accommodeeioacity.

Barracks: The minimum height of roofs or ceilings in a fzak is not less than
10 feet from the floor. The floor of the barrack nsade of impermeable
material such as cement concrete. All barracks Vverdndas which were
generally two meters in width. Though ventilatidrttee sleeping barracks is of
the greatest importance, prisoners are not penitteclose the windows and
ventilation openings with shutter or curtains aithdiscretion. The ventilation
is however controlled according to the season wismeecessary; otherwise
the barracks are too cold and damp during winter i@ny season. Where
accommodation is overcrowded and does not meepribscribed standards,

secure corridors/verandas are used for accomma@gsttiort term prisoners and
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undertrials involved in minor and petty offencesidg night. The lights in the
barrack are not put out during the night for ségysurposes. On observing the
barrack, one realises, its operation is similahtsociety outside. In the centre
of the barrack, are all the economically ‘rich’ amgh profile prisoners. To the
margins of the barrack, where the toilets are oeratthe floor is generally
damp are the economically ‘poor’ or tribal or tlegver caste prisoners. This is
a feature, | observed during my visits. Also anotieeord from a memo is that
prisoners on death row have lived in these barrasksndertrials. Only when
their sentences were pronounced were they sehetseparate yard. However,
there were also prisoners on death row who wereedlan the ‘High Security
Yard’ from the time they were transferred to thesgn due to the nature of

their crime.

Cells: A cell is a single room with an iron gate. Hericis well-ventilated and
every cell has clerestory window at the back ofabk The floor of the cell is
made of impermeable material. Each cell is attacteeé yard where the
prisoners benefit from sufficient air and light.dBacell is provided with a flush

latrine and sleeping berths.

Latrines: Each barrack has WCs, urinals and wash placeshait to it.
However the ratio of such WCs to the number ofqméss is always less.
Latrines were of the sanitary type with arrangemdat flushing. They were
placed on an impermeable base which was highertb®surrounding ground.
The partitions separating the latrines are highughao provide a reasonable
degree of privacy. The doors of the latrines arky dlf. This is to control

prisoners and to avoid suicide or fights insidetthiets.

Bathing places Every prison had covered cubicles for bathincghwiery less

privacy. There were also prisons where there wagnamon tub made out of
cement filled with water. Prisoners drew water fréine tub and showered
outside. This was the case for both men and woreetios. There was also a

shortage of water supply in the prison during summe
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Kitchen: In most of the prisons, the kitchen was locatetha central place
inside the prison so that the distribution of famdong the prisoners may be
finished quickly. None of the kitchen was built ®4oto the sleeping barracks.
There were exhaust fans installed and artificialtNa&tion provided in some
prisons. It had floors made of an impermeable neteFhe management of
kitchen or cooking of food on caste or religiousibas not allowed in the
prison. One can however study these practices. Jatcteens used firewood
as the fuel to cook while most of the prison kitthgad cooking gas. The
breakfast preparation began at 2:00 a.m. or 3:00. aepending on the
population of the prison. Lunch preparation begamediately after breakfast
was served at 7:00 a.m. Lunch in every prison veagesl at 10:00 a.m. or
10:30 a.m. The evening tea and dinner preparaggmb immediately and was

served at 4:00 p.m.

Hospital: Every central prison had a hospital attachedttwiih a limited
number of beds for indoor treatment with separaded® for men and women.
The location of the hospital was far away from barack. Every hospital
ward was constructed to allow sufficient light amid The floors and walls
were made of impermeable material. Latrines andsbaere provided close to
the wards so that sick prisoners would not haweatk far to use them. There
was generally an arrangement for continuous supplyortable water in the
hospitals. However the prisoners do not wish tot@ahe hospitals because
they complained that for every illness the doctawegthe same medicine. Also
according to the rules for the prisoners on deaiit there has to be a doctor
coming to their yard every day to check. This visitthe doctor at least once a
week was done only in one prison that | visitedcdos said that the prisoners
generally do not have physical illness; most ofrthkmesses are psychological

in nature.

Work sheds In different states, the work sheds for prisoneasl different

activities. In the North-East where it is populamtork with canes, there were
work sheds where prisoners made cane chairs aed mtbducts with canes. In
the west, prisoners made prison uniforms and digerdry. Carpentry was one

of the main activities conducted in the prisons ater by male prisoners.
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Again there was a gender disparity. Women werelhaiden any work. Their
tasks were reduced to cutting vegetables for tlpikitchen and it had to be
done free of charge. There were also workshops asidtandloom for women

prisoners but these were not functional most otithe.

Recreational facilities There were recreation facilities for prisonerstheir
yards. In some prisons, prisoners used the gropadesto play volleyball or
other outdoor games. All prisons had a library \whibe prisoners said had
outdated books. There were also auditoriums in gagdon for cultural

programmes and yoga.
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5.5.1.2.HGH SECURITY YARD

This section discusses the yard where death rosomers are housed. Death
row is the cell or block of cells in which prisosezondemned to death are held
while awaiting execution. There may be within thisath row one or more
“death cells”, special units in which the condempedson is kept for a period
of hours or a few days immediately prior to impasitof the sentence. Death
row is a prison within a prison - physically andcisdly isolated from the
prison community and the outside woffd. Jackson who observed the
prisoners on death row in Texas Prison says thatalae how the death row
differs from the rest of the prison and that nohé&e usual prison counters of
behaviour mattered there because the row was tiggesplace where the
rhetoric of rehabilitation was meaningless (one Wese waiting to die, not
trying to be improved) and where the rhetoric ofiishment was inappropriate
(the punishment was not time served on the rowelretution). He calls the
death row a prison within a prison, a place thaaoscovered in anyway of the
usual set of rule. Wo/men lived here for years wltle legal system decided
whether they could be killed or re-sentenced toriaop term or set free.
According to Jackson death row was a special citig & life of its own, one

the outsiders knew nothing abdti.

Death row prisoners are officially placed in higkcagrity yards which have
singular cells within the yard. It is a separatedyar could be called a ‘separate
prison’ with a gate. This yard has singular celldtton a raised platform. For
instance in one of the prisons there are five della row built on a raised
platform and opposite to this row would be anotteav with five cells built
similarly. There is usually a ground between thage rows of cells. Their
segregated living quarters are officially known diferent names in different
states:Andheri(darkness) yard, separate yard, high security. yanofficially
they are also known aphasi(hanging) yard’ orphasiwale(hanging people)
yard’. Officially it is calledAndheri(darkness) yard because it is a yard where

81 Schabas, WilliamThe Death Penalty as Cruel Treatment and Torturapi@l Punishment
Challenged in the World's CourtBoston: Northeastern University Press, 1996.

82 Jackson, Brucerieldwork University of lllinois Press, 1987.
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condemned prisoners are housed; and the ones whédgiot see the light of
the day because they are condemned to death. Tine reeparate yard’
originates because this yard is separate from éisé of the prisoners for
security reasons or to differentiate between cdadic condemned and
undertrial prisoners. It gets the name ‘high seégward’ because the place is
highly secured for they are high profile prisonetsch as death penalty
prisoners or political prisoners or undertrialseated in very serious criminal
cases. Prisoners have expressed their discontenttoe nomenclature for this
yard. These have been explained further in the mgreections. High security
yard is very similar to howsupermakprisons are described in various kinds

of literature. This is generally the typical stgiedescription of the prison.

In India, though death penalty yards are not caled‘'maximum security
prisons’ or ‘super maximum custody’ (colloquiallpdwwn assupermaxn the
United States); death penalty yard are often terase'tiigh security yards’ and
very many times parallels can be drawn betweermdtie. Sykes describes that
in the prison the obvious symbols of social staitgslargely stripped away and
one finds new hierarchies with new symbols comimg iplay. But what he
claims to be the most important is the fact that teximum security prison
represents a social system in which an attemptaidento create and maintain

total or almost total social contrét®

Prisoners in supermax facilities are usually heldsingle cell lock-down,
commonly referred to as solitary confinement. Ceggte activities with other
prisoners are prohibited; other prisoners cann@nelve seen from another
prisoner’s cell. Communication with other prisonerohibited or difficult
(for example, shouting from one cell to the othell s prohibited); visiting
and telephone privileges are limit&d.Kings spells out essential elements of
supermax prisons. In a supermax custody, accommondas physically

separate, or at least separable, from other unit$aa@lities, in which a

83 Sykes, Gresham MThe society of captives: A study of a maximum g#gcprison

Princeton University Press, 1958.

" A Human Rights Watch Repo@old Storage: Super-Maximum Security Confinement in

Indiana, (New York: Human Rights Watch, October 1997) 88-1
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controlled environment emphasizing safety and s$gguwvia restricted
movement and separation from staff and other peisors provided for. He
says that it is also for prisoners who have beesntitied through an
administrative rather than a disciplinary processi@eding such control on the
grounds of their violent or seriously disruptivehbeiour in other high security

facilities *8°

A so-called ‘terrorist’ was placed in a high setuprison in a cell called the
‘Andd (Egg) Barrack. It is a barrack in the shape ofegiy for the so-called
‘high profile criminals’. According to him thA&nda(Egg) Barrack is the most
inconvenient thing built for human beings. He séidese cells are meant for
one person and usually there is an average opfiveons in one cell. We must
be given animal rights and not human rights becang®eals are treated better

than us.”

The only woman on death row whom | had intervievig@dhis study said that
during the day she is out with other women butigihtn she is in a separate cell
and feels very scared. She said that she takesthe of God at night and tries
to go to sleep. Every 15 days she meets her hudioartsil5 minutes in the
death row where the men are housed. She alsohaidhe lady officers asked
me to remove my bangf®& but she did not. She told them that her husband
was not dead and she would wear them as a symbwraharriage. She said
that they tried to stop her from wearing the basdlet they could not manage.
This lady held my hands and asked me, “Do you thHiman kill so many
people? Do you think | am dangerous? After therunt&v with this woman
prisoner, the lady officer told me her version, i§tvoman has killed so and so
number of people, she is very dangerous and utséulyborn”.

* King, Roy D. "The Rise and Rise of Supermax An Aigan Solution in Search of a

Problem?."Punishment & Society, no. 2 (1999): 163-186.
“%¢ Note: Wearing green glass bangles is a sign ofietawomen
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5.5.1.3.CELL OF A DEATH ROW PRISONER

Death row prisoners are normally segregated frdmerotonvicts serving fixed
terms of imprisonment. The reason for this is soh@wbscure. One of the
reasons could be that the individual is alreadgleati man” and thus no longer
belongs with the living. Another explanation coblel the threat to the security
of other prisoners and prison guards, from deseeradividuals who have
literally nothing to los&®’ But this also emerges from one the principles of
prisons which Foucault describes as isolation. &jes shat prisoners should be
kept in isolation so that they can be refordf&dut it is an irony in itself when

it comes to death row prisoners because they aengieath penalty on the

premise that they cannot be reformed or they ar@jable of being reformed.

| would first describe the cell of death row priseswith my observation in the
yard. It has essentially three elements — toiletl tmade out of concrete, and a
ventilator. There is no furniture whatsoever in te#l. The door is a barred
door made of iron which can be locked. The prissneformed me that the
cell is lit at night. The toilets are in workingradition according to them. Like
any community outside, the ‘rich’ use the labouthef ‘poor’ in lieu of wages.
Likewise in the prison, the ‘rich’ prisoners oftask the ‘poor’ prisoners to
clean the cells and the toilets. There is a wdteset and also a place to take a
shower. Prisoners often have pictures of god/gaddesn their walls. The
temperature in the cell is very hot during summest during the monsoon and
cold during winter. All the prisoners are allowexlisten to a common radio,
read books and write letters to their families. fEhis often space in front of
the singular cells where prisoners can exerciserélare no fans in any of the
cells because there is a fear among the authoth@sthe prisoners might
commit suicide if there is a fan in the cell. Thalgo have a bag with their

meagre belongings. The prisoners also have tHeg Which are found in the

87 Schabas, WilliamThe Death Penalty as Cruel Treatment and Torturapi@l Punishment
Challenged in the World's CourtBoston: Northeastern University Press, 1996.
*®8 Foucault, Michel. "Discipline and punish: the hidf the prison (tr. A. Sheridan).'bndon:

Allen Lane Penguifl977).
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cell usually. There are very few prisoners who &their files with the prison

authorities in the ‘judicial department’ at the magate.

Sykes describes the cells as hot in the summecaiddn the winter, cramped
and barren. He says that the stone and steelaekliseemed to express the full
nature of imprisonment as seen in the popular faary that if wo/men in
prison were locked forever in their cells, shutfofim all intercourse with each
other, and deprived of all activities of normaklifthe dimension of the cell
would be the alpha and omega of life in prison. fuigher says that like so
many animals in their cages, the prison populatMauld be an aggregate
rather than a social group, a mass of isolategrattan a societ§?°

While it is space of their own, they also reporfedling suffocated being
locked 23 hours a day. They are brought out ofr tbells for half an hour in
the morning and half an hour in the evening. Thithe maximum period they
are allowed to be out. Due to these rules many tbal situation a ‘jailke
andhar jail’ (Jail within a jail). Another prisoner saidhere are rules for
sports, food, bathroom and toilet. We want freedonside the jail. When we
want to learn yoga; we are harassed. The momeutrevgiven death sentence,
we should be hanged; so that at least we don't thi® harassment.’
Nevertheless ‘jail within a jail’ are the exact wlerthat a prisoner from Texas
described his experiences of being on death 6%This essentially draws
parallels between experiences of prisoners in riffe continents and their

experiences of being on death row reflect the s@esperation.

It is very evident that overcrowding in prisonsviexy common but it is truly
unheard of that death row is also overcrowded.olmes prisons, a death row
cell confined four people at a time. It is highhpwded and a prisoner told me,
“Madam, it is crowded but whom do we tell this tondto wants to listen to

our overcrowding problen® According to a prison official, there are cases

* Sykes, Gresham MThe society of captives: A study of a maximum #gcprison

Princeton University Press, 1958.

9 jackson, Brucerieldwork University of lllinois Press, 1987.
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where prisoners from the same ‘case/gang’ are glecdifferent prisons in the
same state to avoid fights between them or to ditltem with the aim to
‘split’ their strength . Another prisoner said thié cell and the yard resemble
a ‘khandar (ruined fort) especially because once a rat canatook away his

roti (Indian bread).

A prisoner from the ‘Andheri’ (darkness) yard whaescribing his difficulty in
coping with the yard said that people are lostarkdess and distant from the
world only when they are placed in the grave. Haavethe prisoner opined
that the death row prisoners are kept alive in avgr (Andheri mein gum,
duniya se door tabhi hotha jab udtabar mein uthara jatha hai. Humko kabar

mein zinda rakha hai

The segregation of one person from the others arzketall alone in a single
cell is solitary confinement. The ‘separate systetné ‘silent system’, ‘the
hole’ and other variants possess the same viceséparate confinement of a
person with occasional access of other personisassalitary confinement. In
a general sense, it means the separate confineshentprisoner, with only
occasional access to any other person, and thdtvieeuonly at the discretion
of the jailor. In a stricter sense, the complet#daison of a prisoner from all
human society and his confinement in a cell isrsanged that he has no direct
intercourse with or sight of any human being, amal employment or
instruction.*** To test whether a certain type of segregatiomimdian terms,
solitary confinement, we have merely to verify wieatinterdiction on sight
and communication with other prisoners is imposed. of no use to provide a

view of or a conversation with jail visitors, jafficers or stray relations.

The crux of the matter is communication with otipeisoners in full view.
Confinement inside a prison does not necessarifyorncellular isolation.
Indeed, in a jail, cells are ordinarily occupied foypre than one inmate and
community life inside dormitories and cells is coonm Therefore, ‘t0 be

confined in a cell’ does not mean that the confiaetrshould be in a solitary

91 Black, Henry CampbelBlack's law dictionaryWest Publishing Company, 1957.
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cell. A prisoner cannot be kept in a single cellsolitary confinement which
itself is a separate punishment. Solitary confineinas the severest sting and
is awarded only by Court. It is a separate punistimdich the court alone can
impose. It would be a subversion of this statufmgvision (Section 73 and 74
of the IPC) to impart a meaning to Section 30 (2jhe Prisons Act, 1894
whereby a disciplinary variant of solitary confinemh can be clamped down
on a prisoner, although no court has awarded suwcislpment, by a mere
construction, which clothes an executive officefiowhappens to be the
governor of the jail, with harsh judicial powers lte exercised by punitive
restrictions and un-accountable to anyone, the pdeeg discretionary and

disciplinary.*%?

There was a certain prisoner who said that whemndweinitially brought on the
death row, he was allowed outside his cell onlyfiee minutes. Rest of the
time, he used to sit and cry. Then finally the othesoners told the officers
that he might become mad if he is not allowed tovenout freely. That is
when, according to the prisoner, that the guardgest taking him out for
longer period out of the solitary confinement. Hoere sometimes when he
cried, the guards said, ‘Oh well, he has startesddaily drama.” There were

prisoners who have been in a single cell for oveydars.

2 Sunil Batra v. Delhi Administration and oth&B78-(4)-SCC-494: 1978 — Cr.L.J — 1741 —
SC
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5.5.2.L IFE ON DEATH ROW

This section describes the everyday life of prissmwehich includes their daily
routine, the rules they have to follow, their pg@to@ns about prison officials,
prison visitors, prisons as an institution, co-pnisrs, their relatives and finally

the'experie-ceptiohof the treatment they receive as prisoners othdeav.

5.5.2.1 ROUTINE FOLLOWED BY PRISONERS ON DEATH ROW

One of the characteristics of total institutionghat there is a strict discipline
of how the institution function&> As a part of total institutions, prisoners have
to follow certain timings in the prison and folloa strict regime. Loss of
agency forms an integral part of this process. Agers ‘the capacity,
condition or state of acting or exerting poW&rPrisoners steadily lose their
capacity to exert power and control their destisyttey serve time in prison.
Prison life is completely routinised and restrigtedth few opportunities to
make decisions or exert choice in their daily noeff> Some prisoners
elaborated upon common rules governing them whidenes spoke of

exceptional rules followed in particular prisons.

The day begins with waking up at 5:30 a.m. Afteeythare awake, the
wardef®® on duty unlocks the cells in the presence of lfjair an assistant
jailor. This is followed by counting of prisoneiBuring this time the prisoners
take out their beddings and place them at theapshg place. They clean their
cells and perform their morning ablutions. At ardgugt30 a.m. breakfast is
served. The food served depended on the regionewtherprison was located
and the food is according to the typical breakédghat region. For instance in

Maharashtra, a typical breakfast would includetdiad rice orSabudana

93 Goffman, Erving. "On the characteristics of tdtatitutions.” InSymposium on preventive
and social psychiatrypp. 43-84. 1961.

494 Babcock, Philip. "Webster's third new internatibmictionary.” Springfield: G & C
Merriam Company1971).

9 Jrwin, John, and Barbara Owen. "Harm and the aoptmary prison."The effects of
imprisonmen{2005): 94-117.

*% Note: A trusted convict incharge of certain dutieshe prison.
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khichadi(sago). Convicted prisoners begin their daily watrkaround 9:00 a.m.
but since death row prisoners are not allowed tckytey spend their time in
their cells. At around 9:00 a.m. there is a ‘rodfidby a senior prison officer.
This is the time where the officer checks if allspners are present and if
prisoners have petitions or grievances. After thends, the prisoners are in the
lock-up again. In some prisons they are unlock@dusgely for half an hour in
the morning and are allowed to exercise outsidé tbels while in some
prisons, prisoners are allowed outside their cellsday except during the
bandi which literally means ‘being closed’ time which 12:00 p.m. to 3:00
p.m. in all prisons across India. In the aftern@n3.00 p.m. prisoners are
again taken one at a time out of their cells fotkwar are opened all at the

same time in the yard.

At 5:30 p.m. a bell is rung. This is the bell ftwetclosing hour of the cells.
Prisoners are counted and are asked to go intorspective cells. If they are
inside the cells like in some prisons; this ringofdgells is redundant and does
not serve any purpose to these prisoners. After linek-up; they are released

the next morning at 5:30 a.m. and the same rouginentinued.

5.5.2.2 RULES FOLLOWED BY PRISONERS ON DEATH ROW

Concurrently, there are certain rules that prisserdeath row have to follow.
These rules are frequently arbitrary and vary frprison to prison. In all
prisons, according to the rule of the law, prissnen death row are not
allowed to work like other convicted prisoners auwdnot have a concrete way
to engage themselves in any other activity. Hericéotally depends on
individuals on how they spend their time. Doingiwas activities revolves
largely around the status of their case. The onesse cases are in the High

Court are restless and hardly find the motivatmda anything such as reading

*7 Note: ‘Rounds’ are regular visits conducted evemyrning by the Superintendent or the

Senior Jailor of each prison. This is a time tqat the barracks and cells of prisoners and it
is usually done in the morning. During the rourith& prisoners also have the opportunity to

talk about their grievances and petitions to tHeer.
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or writing. Prisoners’ daily routine also includeglking, meeting other
prisoners, breakfast and reading books. Some oh tlearn English from
fellow prisoners but most of the time they sit idleread their case-papers.
Most prisoners said that their daily routine ongdhone activity apart from
walking half an hour outside their cells- ‘reading listening to the daily
newspaper read’. Some prisoners even wrote nostlges and also diaries.
There were prisoners who have even published théings.

With regard to the dressing pattern, the prisorserstenced to death had to
follow certain norms. One of the prisoners mentt®at the authorities told
them that prisoners on death row could not wealotaed-dress’ after being
sentenced to death but only white. Therefore orflitewwas the norm. White is
also a colour worn for mourning in India as oppotebdlack in other cultures.
As undertrials they could wear civil clothes in firesson. Some other rules that
were given to them upon arrival in the high seguydard were that they could
not come out of the gate of the high security yarthey should go to the lock-
up when asked to and come out when the autholéss® them. Further, they
were told that they could not move without the autly’'s permission. About
visitors, they were told that only blood relativasuld meet them and no one
else. In some prisons they were told that they cadt ‘as much as’ they
wanted. One of the death row prisoners told thagmwhe was brought to the
death row from a different prison, he was told bg fellow prisoners that he
would not be allowed to use his reading glassedaath row. He, therefore,
did not bring his reading glasses with him. He exsfffrom constant headache
because of that. In some prisons, they were alldedidten to the radio. While
some also said that prisoners on death row havdundamental rights’ in
reality. This prisoner said that when he came ¢opttison first he did not know
of any rules and when he and his co-accused ashkey,were immediately
transferred because they were ‘trouble makers’céfginued that it was only

the khaki (police-uniform) which could make and break rules

Another phenomenon that occurred as a routineeir firison life was being
branded or stigmatized. One of the prisoners daat the prosecution lawyer

and judge called him avuslim fundamentalistfurther adding that he is a
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dangerous element for the societysafnaj ke liye khatharnak, Muslim
fundamentaligt Wo/men arrested for terrorist activities weréeofcalled by
names such aslésh drohi(traitors) or Pakistanis& Another prisoner said that
he was nicknamed monkey. This prisoner said thdideame slow in speech
after the police arrested and tortured him. Theas & guard on duty while |
was interviewing this prisoner and this guard told, “Madam his name is
monkeyand not Mr. A" and started laughing hystericallyo that, Mr. A
immediately responded, “You (system) have giventimenamenonkey | am

nota monkey,

Facilities such as phone, television, radio andkb@re a privilege than a right
for the prisoners on death row. In some prisongthdeow prisoners are
allowed to make phone calls to their families bus facility did not come to

them easily. The prisoners had to go on a hunggesto obtain these

facilities. Some prisoners said that when they wemia hunger strike in the
prison to get some facilities like watching TV diaying games, the prison
authorities told them that, “You want to fast? Gead! You will die and we

will say that you died on your way to the hospiiéle do not care about your
hunger strike”.

Hunger strike has been used frequently by the peisoto express their
dissent. There are prisoners who are in the lagfesof their mercy petition.
They had to go on a hunger strike to hear fromRtesident of India. One of
the prisoners was disappointed with the fact tleah&d spent 15 years on the
death row and there was no response to his metitiopeHe discontinued his
hunger strike after four months. He was force-fdemwhe fasted for the first
time but he refused to eat it. There was a sectradgof hunger strike. This
time the Inspector General of Prisons and the sugadent convinced him to
abandon the hunger strike so that he could be anha healthy to receive
pardon for his death penalty, if it is granted. Ares prisoner on death row had
a kidney problem and the prison officials did reke him to the hospital even
after he requested for it. One day this prisoneab® seriously ill, but he was

not taken to the hospital. All prisoners on deattv in this particular prison
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went on a hunger strike and in consequence tahkagtrisoner with the kidney

problem was taken to the hospital immediately.

The prison is a social institution designed to neeetultiplicity of functions.
Some of these functions are very explicitly expedsb®y legislators, court
decisions and prison officials, whereas others nhestinferred®® In this
scenario there are various functions by prisorciafis. At the same time prison
as an institution carries out various functionsisétrers have shared their

experience about prisons and prison officials whédag on the death row.

5.5.2.3 PRISONS

One of the prisoners said that prison does not goteany respect or dignity
and that one needs to have dignity over oneselinanahe else. Prisoners used
the following words such asheshan, bigaad dethi hai, shaanti nahi dethi,
disturb karthi hai, bhrashtachar, samaj ke layakhnaahatha (Torture,
destroys you, does not give you peace, disturbsfutiof corruption, does not
leave you fit to be back in society). Another prispsaid that not even in one’s
dreams should one go to a place like a prison. ditkthat in prison, they are
not human beings but just a number. Similarly aeofrisoner said that he did
not know how to survive but he is still survivingoh day. He said that nobody
looks into their circumstances and as prisonersdeath row they are not
fighting with a single person but a whole commun#éyother prisoner added
“yaha rehena hi muskhil ho gaya hét has become difficult to survive in the
prison). On being asked about his living on thetlleaw a prisoner said , “Be
locked inside for a month, get third class treattneo medication, do not meet

anyone — then you’ll know how it is to survive theath row”.

While describing about the food received in prisalh,prisoners echoed this
opinion that the food is ‘ok’ but only if their mis are ‘ok’ can they eat
something. Most of them said that even when theygaren good food they
are not in a state of mind to eat it. Some saitlttiey do not have an appetite

because whenever they try to eat, they think atyait families and wonder if

98 Galtung, Johan. "Social Functions of a Prison,. TBec. Probs6 (1958): 127.
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they have food to eat or do they go hungry. Anotiresoner said that he has
no appetite but he eats everything because evegythiequally tasteless. He
eats whatever is available. There were also prisombo said that the food
given to a mad dog is better food than what theysarved on the death row.

He said that food sometimes had maggots and warriem.

Receiving education in the prison is a part ofrefeabilitation and reformation
process of prison. However this argument falls sbbgravity in case of death
row prisoners because according to the systenpribeners on death row can
neither be ‘reformed’ nor be ‘rehabilitated’. Th#empt to have access to
education has been a struggle for some prisonetBeodeath row. One of the
prison superintendents said, “You are prisonergingato be hanged - there is
no need to study.” There were also prisons whexaldath row prisoners while
they were undertrials were not allowed to studywkeleer, most of the prisons
allow educational facilities to prisoners on deaitv. Some prisoners who are

completely illiterate learn alphabets from theirgrisoners who are literate.

There is a prison canteen in every prison andrabpers can have access to
the canteen including prisoners on death row. Tdagybuy various items from
the canteen using their own money. In this contb&t maximum amount of
money that the prisoners can receive is Rs. 2@Wro( 3 or 4 approximately).
However most of them do not receive any money lexad their family’s
financial situation or because they have lost cdntath their family.

One of the prisoners died on the death row duttregrésearch period and the
reason for his death was ‘natural causes’ accoruirige prison. This prisoner
had told me that he had a major heart ailment, hyapgrtensive and diabetic.
He also had a spine disorder because of which ffered severe backache. His
eyesight was very poor due to diabetes. He showedhe reports from the
Civil Hospital attached to the central prison whreltified his illnesses that he
claimed he had. He said that outside a beggaeadetl better than a prisoner
on death row. He was also the prisoner who saidwhan a person comes to
the prison with a death sentence, s/he should bgeldaimmediately and not

made to wait for their death. Out of the 16 prisbnssited, only one prison

312



had a psychiatrist who visited the prisoners orttdeaw every week. In one

prison, a prisoner said that they were given stegppablets so that prison

authorities are not ‘disturbed’ at night. This pner also told me that he stored
all these tablets because according to him thdsetsaare administered to
‘mad men’ and he did not want to eat tablets giteeimad men’. | asked him

if there was no checking in his cell anytime beeaascording to the prison

rules, cells are checked on a regular basis. Hethat there was no checking
in the cells whatsoever and even if there was akihg he managed to hide
them. Talking about fellow death row prisoners, of¢he prisoners said that
fellow prisoners understand each other very wedl.ftither said that they all

received more or less similar treatment from thenioral justice system, so

there were hardly any fights between them. Furtbeemanother prisoner

added that since all of them are on death row titegiot fight with each other

because they do not know who dies or lives next lagnce they are very

cordial with each other.

5.5.2.4 PRISON OFFICIALS

One of the prisoners said that the way they asgdckis not human. They often
felt humiliated with the way the prison officialpake to them. Prison officials
had a different view about taking care of prisorershe death row. One of the
prison officials said that in his three years af/&=**"in that particular prison,
he hoped that he would not have to do anythinghhatto do with gallows and
that he does not want blood on his hands. In cshtathis, another prison
official said, “We once prepared everything for rispner to be hanged and
then thesédhuman rights peopletervened and stopped the execution. | was so
sad that the execution did not take place.” In lamotinstance, after an
interview with the prisoners, the superintendekedsme my opinion about the
prisoners whom | had interviewed. | said that | I[donot assess them so
quickly. The official told me, “Madam, they are Hatore criminals who are
never going to change. You are blind not to séeDihe of the prisoners said,
‘Jail staff is like British times jailorsBritish jamane ka jailors hai They keep

us in the dark and do not inform us about our 5ght

** Note: Prison officials are transferred within state every three years
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5.5.3.DEATH ROW PHENOMENON OR SYNDROME

The “death row phenomenon” or “death row syndronse& combination of
circumstances found on death row that produce sewmental trauma and
physical deterioration in prisoners under thosd¢esaesThis phenomenon is a
result of the harsh conditions experienced on death the length of time that
they have experienced, and the anxiety of awaibing's own execution.500
Classic studies from Camus’s Reflections from gtitle501, Foucault’'s work
on punish and discipline502 and Jeremy Bentham'st@&s demonstrate the
experiences of being on the death row. They doctithemature and problems
of being on the death row. Although varied in thetirdy approaches, each of
these classical works offers a glimpse of the wislecial structures within
which death row prisoners are positioned. Apartnfrihese classical studies
there are numerous scholars who have documenteddbere mental trauma, a

result of the stress associated with death sergéffce

% Hudson, Patrick. "Does the death row phenomenolateé a prisoner's human rights under
international law?.European Journal of International La#, no. 4 (2000): 833-856.

01 camus, AlbertReflections on the Guillotin€ridtjof-Karla Publications, 1960.

%02 Foucault, Michel. "Discipline and Punish, tran8lan Sheridan. New York: Panthe80
(1977).

%3 Bentham, JeremyAn Introduction to the Principles of Morals and lisigtion (Collected
Works of Jeremy Benthan@jlarendon Press, 1996.

%4 Some of the scholars who have written about death phenomenon include Schabas,
William A. "Developments in Criminal Law and Crinah Justice: Execution Delayed,
Execution Denied.Crim. LF 5 (1994): 180-788.; Radelet, MichaEhkcing the death penalty:
Essays on a cruel and unusual punishm&emple University Press, 1990.; Mello, Michael.
"Facing death alone: The post-conviction attornegis on death row."Am. UL Rev.37
(1987): 513.; Stafer, Richard. "Symposium on De&bnalty Issues: Volunteering for
Execution." J. Crim. L. 74 (1983): 860-861.; Holland, Nancy. "Death Rownditions:
Progression Toward Constitutional Protection&Kron L. Rev.19 (1985): 293.; Johnson,
Robert. "Under sentence of death: The psychologieath row confinementllaw & Psychol.
Rev.5 (1979): 141.; Hussain, Abdul H., and Seymourmaz. "Psychiatry on death row."
Journal of Clinical Psychiatry; Journal of ClinicadPsychiatry(1978).; West, Louis Jolyon.
"Psychiatric reflections on the death penalt4erican journal of orthopsychiat®5, no. 4
(1975): 689-700.; Gallemore, Johnnie L., James &htéh, and Edward Kaufman. "Inmate

responses to lengthy death row confinememh& American Journal of Psychiat(§972).;
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Specific manifestations include an overwhelming ssenof fear and
helplessness, mental incompetence, fluctuating syoceturrent depression,
mental slowness, confusion, forgetfulness, lethatgylessness, drowsiness,
symptoms of senility (in the form of rambling cap®ndence, misplacing
objects within a small cell, and expressing disemted thoughts), self-
mutilation, and insanity”> Other associated factors that contribute to the
mental trauma include a cramped environment ofidafon, arbitrary rules,
harassment, and isolation from oth&sThe conditions of confinement also
appear to aggravate existing mental disord®rdurists have also noted the
debilitating mental effects of sentencing a pertmrdeath. A United States
Court (California) stated the process of carrying a verdict of death is
frequently so degrading to the human spirit as dostitute “psychological
torture.”®® In India, commenting on a prisoner who had beedeath row for
many years, a judge noted that the person woulddre of a vegetable than a
person and hanging a vegetable is not death petialty

Death row phenomenon was first described internatip in the Soering®
case. This is the case where death row syndrongh@nomenon has been
discussed in depth. Very recently it was Abu - Janteo described the death

Bluestone, Harvey, and Carl L. McGahee. "Reactmmxitreme stress: Impending death by
execution."The American Journal of Psychiatry; The Americaardal of Psychiatry(1962).

%05 Blank, Stephen. "Killing Time: The Process of Waiy Appeal-The Michael Ross Death
Penalty CasesJL & Pol'y 14 (2006): 735.; Cunningham, Mark D., and Mark/Rjen. "Death
row inmate characteristics, adjustment, and confera: A critical review of the literature.”
Behavioural sciences & the law0, no. 12 (2002): 191-210.; Strafer, G. Richard.
"Volunteering for Execution: Competency, Voluntass and the Propriety of Third Party
Intervention."Journal of Criminal Law and Criminolog§1983): 860-912.

*% Cunningham, Mark D., and Mark P. Vigen. "Death liowate characteristics, adjustment,
and confinement: A critical review of the literagurBehavioural sciences & the lag0, no.

1-2 (2002): 191-210.

> Cunningham, Mark D., and Mark P. Vigen. "Death liowate characteristics, adjustment,

and confinement: A critical review of the literadurBehavioural sciences & the lag0, no.
1-2 (2002): 191-210.

>% people v. Andersor6 cal 3d 628, 649 (1971); see afwering v. United Kingdom 61 Eur.
Ct. H.R. at 102 (1989).

*®Rajendra Prasad v. State of Uttar Praded79 AIR 916, 1979 SCR (3) 78.

*1% Spering v. United Kingdond61 Eur. Ct. H.R. at 102 (1989).
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row phenomenon:! Prisoners narrated their experiences of beindhertdeath
row and experiencing the death row phenomenonhénabove sections the
prisoners have described the cramped environmenmtepfivation, arbitrary
rules prisoners on death row have to follow, theassment they face in
custody, isolation from other prisoners and harghddions experienced on
death row. The following section will add about feagth of time they have
experienced and anxiety of waiting for one’s owea@xion and how these two
factors contribute to severe mental trauma and ipalysieterioration. The
mental agony of being on death row is manifesteihiyan their sleeping
patterns. Apart from this the emotions displayeaiagithe prisoners on death
row are the feelings of being sad, anxious, depressincertain; guilty,
uncomfortable, nervous, restless, panicking, coofusand fear. The figure
(Figure 11) below is a representation of the d#fini of the death row
phenomenon/syndrome.
Figure 11: Death row phenomenon/syndrome

* SEVERE MENTAL TRAUMA
* PHYSICAL DETERIORATION

* CRAMPED ENVIRONMENT OF
DEPRIVATION

* ARBITRARY RULES

e HARASSMENT

* |[SOLATION FROM OTHERS

* HARSH CONDITIONS EXPERIENCED
ON DEATH ROW

*LENGTH OF TIME THEY HAVE
EXPERIENCED

e ANXIETY OF AWAITING FOR ONE’S
OWN EXECUTION

*H Abu-Jamal, MumiaLive from death rowHarper Perennial, 1996.

316



5.5.3.11 ENGTH OF TIME THEY HAVE EXPERIENCED

The 111 prisoners interviewed in this study havenbeaiting from five years

to 17 years on the death row. However they have bemrcerated for longer

years — the longest was for over 22 years. Onéeptisoners who has been
incarcerated for 10-12 years and who has beeneoddéth row for eight years
says that he has been writing to the Governmekmtdi and the Human Rights
Commission of India about his innocence. No onereaponded and he feels
as if he is being treated as garbage. He saidthlegt should get a chance to
prove their innocence and secure a chance to gitguAnother who has been
in the prison for 20 years altogether and 15 yearthe death row said that in
the court nobody looked at him or asked him anghide said that the law

should be equal for all.

In order to further alleviate their situation, jpmers themselves come up with a
very simple solution that they should be hanged eaiately rather than be
made to wait for their death. That is an easientgm than being made to wait
for death. Another prisoner said that at every phis case got worse and his
chargesheet was 15,000 pages long. He said thatiete appeals it would
take him such a long time and there would be noterluis case. He further
added that by then he will be old or rather fedisaaly old and that his youth
and family life was annihilated in the four wall$ the prison because the
system does not want to listen to the truth.

One of the other prisoners said that he never hednanal record however
crime is a ‘good thing’ for the police because tigey promoted after ‘solving’
these ‘gruesome’ crimes. He also said that heoiw f poor family and that he
is mentally tortured on death row. He asked meoriwlly till when he has to
be on death row adding that the uncertainty of gp@n death row Kills them
every day. Another prisoner who differentiates lestw life sentence prisoners
and death row prisoners said that life sentencpers know when they will
leave the prison or a person who has committed kimefws s/he is going to be

out in five years but according to him death psgnalisoners do not know
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when or if they are going to be released at allskid that they feel as if there

is no going forward from this sentence other theatl.

Mercy petitions were written by prisoners who couldte in English or an
NGO representative who wrote on their behalf. Oh#ne prisoners compared
the system with a clogged latrine. He said thatsygtem or the President of
India is an inefficient scavenger because s/haable to clean the mess in the
Indian Judicial System which is like a clogged iter Another prisoner
guestioned as to why the President takes suchggtilme to decide about death
penalty cases. He continued that the waiting peisolbng and one worries
about oneself and one’s family adding to that ifoibk 10-14 years, a person
dies a 1000 times a year. At the same time onalli©f remorse about why
they did such a heinous crime. Prisoners who haaehed the mercy petition
stage said that they have terrible panic probldeel, worn-out, suffer from
acute depression and lose tremendous amount ohwaithe prison. Prisoners
have further added that they have felt suicidakifes that they also possess
feelings of anger, confusion, sadness, restlesamesguilt. Finally a prisoner
added that everyone has the capacity to changettetdeven prisoners on
death row should be given a chance to prove ongstiée society.

5.5.3.2 ANXIETY OF AWAITING ONE 'S OWN EXECUTION

When prisoners on death row were placed in solitanyfinement, they felt

very uncomfortable. Some said that they try to kéegpmselves calm by
praying and meditating however all of them said thay have lost their peace
of mind. There was a certain prisoner who also @ésike conjugal rights

because he reasons that someone has to carry tantiheif he is executed by
the state. Almost all prisoners said that they oarsbeep during the night.
Many say that they only sleep for half an hour arelawake most of the night.
Therefore, it is very common for them to consumeeging tablets. Many
prisoners broke down while narrating about theiedito me. Some claim that
they are innocent and framed in this; some criezhbse they felt guilty about
the crime; some cried thinking about their familiseme cried talking about
their broken lives. One of the other prisoners brdkwn saying that he did not

mean to kill, it happened at spur of the moment laadegrets it. One prisoner
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said that the most difficult thing is that he canhstay here because he always
thinks about his parents. It has been 10-12 yeaisha claims to be innocent
and cries when he thinks about his family.

Many of them spoke about their guilt after commgtihe crime. One of them
said that 98% of the people commit a murder inhbat of the moment. He
says that when the judiciary gives them punishmirghould also consider
why the crime was committed or what the circumstaneere. While another
one said that when he committed the crime he wag y@ung and now after
15 years realizes that what he did was not ‘cotréciother prisoner said that
he was 18 years and five days old when he wastattesd that he has learned
his lesson in life the hard way and he blamed titcjary which did not
consider his age while handing out the punishm®&mhilarly many prisoners
spoke that they were guilty of what they have dbuoethe system does not
give them a chance.

Concurrently, there were prisoners who spoke abibeir anxiety and
nervousness. A prisoner narrated a ghost storyndaexperienced’ from his
childhood. He claims that the prison also has ‘tgidsecause many people
have died in the prison. He said that while sleg@hnight he feels heavy in
his chest and feels that a sword is hanging ovehbead which might fall on
him any time. He continued that he lies down teglbut the tears do not stop
and he cries all night and if at all he sleepswiag&es up with a scary dream.
Another prisoner associated any kind of threadifaffom his shirt, sack, etc.
to the noose. It made him nervous and he considereghuli (Bad omen)
because a thread resembles a noose. One of tlumgmsssaid that he feels
restless and nervous about his daily existencesaitithat he has not found
sound sleep for the past 14 years. This prisorsr sdid that he stopped his
reading habits and has forgotten everything thahdee read. He said that he
often sees a dream where his school teachers aserrand all of them tell
him that he has failed but his favourite teachks tem that he will pass. There
is also a physical deterioration where one forgeellings, books, memories.
Some prisoners said that they cannot do things ¢beaid do earlier e.g. speak

in English or recollect certain memories.
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Many prisoners showed signs of mental illness butat in no position to

assess this because | am not a doctor neitherim@iad out about the mental
behaviour the objective of the study. However, uldonot overlook some

incidences where one of the prisoners was lockeusrcell because he hit a
prison guard the previous day and broke the gudeft$rand. The co-accused
of this prisoner told me that he is ‘mental’ andasked in his cell. | asked the
prison officer to take me to his cell. The officeaid that this prisoner was
mentally disturbed. | insisted on meeting him araswaken to his cell. | was
asked to wait ten metres away from his cell so figatould get dressed. After
a minute or two | was asked to come near the ceithvwas locked. He was
lying down and opened his eyes slightly to see whs there at his cell. He
looked dull and was oblivious to things happeninguad him. | sat down near
the cell and passed the consent note to him tetlimgthat he could contact me
through his relatives if he wishes to speak to ke.did not respond but he
gave me a smile. This prisoner did not even knoat tie was given death
sentence. When | enquired with the prison offidiahy doctor visited him, the

official responded in negative. Thus ‘double-je@yarculminated in what is

called as death row phenomenon/syndrome.
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5.6.SUMMARY

In this chapter we have looked at the profile @ pinisoners on death row. This
is mainly their demographic profile and the impatttheir incarceration on
their families. This was elaborated to gain an wstd@ding on the background
of the prisoners who are on death row. The nextigeaf this chapter
discussed the process the prisoner went througbréefeceiving death
sentence. This process is recorded from their tatitethe time death penalty
was pronounced. The last section of this chaptiipetated on the concept of
‘double jeopardy which is incarcerated on the death row. This isect
discussed the physical structure of the prison geath row, daily routine of
prisoners on death row and finally the death rovenamenon. The next
chapter which is the concluding chapter mainly rmtets the findings
presented in this chapter and discusses the tlatenisfeatures that emerge

from the study.
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CHAPTER SIX: ‘DYNAMICS’ OF VOCALS CREATING
(DIS)HARMONY

6.1.INTRODUCTION

| borrow heavily from Scheper-Hughean anthropologist who says that what
drew her to the people and places she studied ataheir exoticism and their
“otherness” but the pursuit of those small spadesoovergence, recognition,
and empathy that one shared with the people. Stikefusays that seeing,
listening, touching, recording can be, if done witre and sensitivity, acts of
solidarity. Above all, they are the work of recagm. Not to look, not to
touch, not to record can be the hostile act, amfictdifference and of turning
away. Ethnography (or | put it as any research Witman participants) could
be used as a tool for critical reflection and fantan liberationn*? This study
has been a part of a college which is called “Engrovent through Human
Rights”. With this intense Human Rights milieu, amy being in Vienna
which is known to be the heart of the Human Riglegbate; coming from a
background of being a human rights activist andofegsional social worker in
criminal justice - it is difficult not to act in #darity with the issue of death

penalty and the prisoners themselves.

This chapter synthesizes the empirical findingsat@swer the study’s main
guestion: Is the dignity of the prisoners uphelgtratonfronting the criminal
justice system and while surviving the death row® profile of prisoners, the
processes leading to death penalty and theuble jeopardy of being
incarcerated on the death row will be discussesl @®ss-cutting issue through
the voices of prisoners. After the interpretatidntiee findings, this chapter
discusses the three salient features that emesgetfre interpretation. Further,
it discusses the impact of the study in terms dfcpamplication and the
scientific contribution to the field of criminal gtice. It also explores
researches that could be undertaken in this fi€lttiminal and social justice.

These topics emerge from the present study asayagmscerns that need to be

®12 gcheper-Hughes, Nancy. "The primacy of the ethigabpositions for a militant
anthropology.'Current Anthropologyd6, no. 3 (1995): 409-440.
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further investigated. Finally it attempts to suminarthe knowledge produced

in this research.

6.2.INTERPRETATION OF THE FINDINGS

While the empirical findings of this study are geted in the fifth chapter, this
chapter attempts to interpret these findings with ¢ontextual questions. This
research showed how prisoners on death row arefote most vulnerable in
the different categories of prisoners that prisgeserally house. Contrary to
the widely held notion that prisoners on death eve ‘dangerous’, ‘hard core
criminals’, ‘cannot be reformed’, ‘have no guilt @morse’ — this research has
brought attention to the voices of these ‘dangewiminals’ highlighting the
aspect of dignity. Thus, the voices of death rosgrers is best understood in
the context of their socio-demographic profile, firecesses leading to death
penalty and thedouble jeopardyof being incarcerated on the death row.
These voices highlight the various experiences perteptions about the
dignity and vulnerability of prisoners on death row

While prisoners are the essential focus of theystpdson authorities have told
me - “We are the custodians of prisoners. We titean well, we feed them.
What more does one want?” What the prisoners ‘wane’ is that their voices
be heard. They want the world to hear that theyharean beings even though
criminal hue stains their personalities. Prisomengated certain experiences in
greater depth than others and it is significaninterpret the rationale behind
the narrations of certain experiences which wereendetailed than the others.
The discussion opens firstly with the interpretataf the socio-demographic
profile of death row prisoners, and thereafter nsotcethe process leading to
death penalty and finally the discussion ends hih ‘double jeopardyof
being incarcerated on the death row.
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6.2.1.DEATH ROW PRISONERS IN THE STUDY,

While | started interacting with the prisonerswas imperative to understand
their social backgrounds. This information reapet findings and provided a
scope to interpret meanings out of these findifige. findings from the profile

of the prisoners were illustrated in the familyeagender, religion, ethnic
background, language, education, occupation andstidige of their appeals.
Prisoners on death row represented diverse refgiaultural and ethnic
background thereby characterizing the diversityindia. However, in India

where the society is already ridden with classtecasd gender bias, it
becomes essential to examine the above variabtéssihight.

The findings reveal that it is the failure of themdnal justice system which
overlooks the age of the prisoners while the crivas committed. A large
number of (65%) of prisoners belonged to the caiegb18-29 years which is
one of the most productive age groups. This is etsooborated with the fact
that they run in the circle of poverty, unemployiedleness and inactivity.
Thus it is worth enquiring about the lives of deatlwv prisoners before they
came to the prison or came in conflict with the .|laMany of them said that
they had a criminal record or two in matters offth@bbery or drug offenses.
This demonstrates that they were ridden with pgveven before they were
arrested and that there is a larger society whags into young adults and
draws them into the loop of crime. This interplaygh the variables of
education and occupation. Almost 48% of the priserstudied only till 7
grade which further diminished their employment anities. Thus 53% of
the prisoners were daily wage workers who earnedlR%/- (2 Euro) per day.
This is not sufficient for a family to survive thusdicating the gravity of the
poverty they come from. In addition to this, ther@s an unemployment rate of
15 % among the prisoners. This unemployment indgcdiow the prisoners
themselves and their families lived in poverty atebt before coming in
conflict with the law.

There was only one woman prisoner on the deathimaiis study. She had to

face the stigma of being in prison from the sociétgr children also suffered
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from the disgrace and the stigma of both parenisgbmcarcerated. There
have not been enough studies on women prisonergeneral, especially
women prisoners on death row. It is not the lackntérest in studying the
situation of women prisoners ; rather it revealgatriarchal criminal justice

systerhwhich blocks any studies with women prisonersrewden there is an

interest to know the problems faced by women iaqui

A large number of prisoners (44 %) refused to dseltheir ethnic identity
(caste). This ‘non-disclosure’ is in itself a vagypping phenomenon because
prisoners might have had various reasons for thisdisclosure. | can only
assume that it could be because they want to grttemselves from further
vulnerabilities in case they belong to a certaisteaThe ones that have
disclosed their caste identity have a higher peaggn of lower castes
individuals on the death row. 37% belonged to lowastes while 19 %
belonged to the upper caste. This when co-relatéth wducation and
occupation depicts how the ones belonging to lavaste are marginalised thus
creating vulnerabilities. It is generally the lovatrata of the society that do not
have the opportunity to finish formal education avtuch work as daily wage
workers or casual labourers. While the largest nitgjof prisoners on death
row were Hindus (66.67%); there were minority-conmityi prisoners who
were Muslims, Christians, Sikhs, Buddhist, Mandad Atheist. The minority
harboured a feeling that the law is biased agdhesin due to their religious
identity especially the Muslims. They perceivedt ustice is never delivered
and that the right wing parties in India think tleaery Muslim is a ‘terrorist’.
One prisoner went on to say that, “It is not justih but even in the U.S.A, this
prejudice exists. Black people in the U.S. who canmmme are more likely to
be convicted than a white person committing theesannme.” This confirms
the literature from Wacquant who says that it i $locially excluded and the

marginalised who enter the prison system.

Prisoners generally begin narrating their expeeenstarting with their
families. Even the ones who are convicted for mungea family member
share about the surviving members. When a persiogascerated, the families

suffer huge financial burden because of the legpéerses. Furthermore, when

325



the person is sentenced to death, the situatiosemsrbecause of the higher
legal expenses in the higher courts. This is camated by the fact that death
row prisoners are not allowed to work in the prigsom thus do not earn any
money in the prison. They wait for their appeal kmbwing when they will be
executed or released or their sentence be comnmtéd imprisonment. This
uncertainty affects families of prisoners in divemsays: older parents often
die, partners re-marry and children do not reaelr hotential. Thus it destroys
the fabric of a family unit and one cannot ignohe tnegative financial,
emotional, social and mental impact of death seatem family members. At
the same time prisoners lose all social interactioth people in the larger
society. One of them said that, “I have been inghson for such a long time
that | do not even know how to talk to a woman.5@\lother prisoners have
talked about missing out on the family for an entieneration while some say
that they have been in the prison for such a lang that they do not know the

progress or innovations in the society.

Many of the prisoners on death row claim innocer@ee of the arguments
against death penalty is execution of the innod@ne of them who claims to
be innocent said, “I can lie to you but lying to mwn conscience will only kill
me. | want my case to be re-opened.” It must beifidd that | am not
suggesting that every person on the death row necent and is always
‘framed’ by the police. | was also in no positiandssess their cases as all of
them went through a judicial process and it wasmpbbjective to assess their
innocence or guilt, rather this became a platfoomtiie prisoners to voice out
their experiences and perceptions. Many prison&sned to be juveniles
while they were arrested. According to the Indiaawl. no juvenile can be
arrested and tried in a normal cottThey have to be tried in a juvenile court.
| myself have asked many younger-looking prisotiees age when they were
arrested. Two of the prisoners on death row whaigigated in the study were
released from the prison because they were juepitethe day of the crime.
One of the ‘juveniles on death row’ was in the @nigor almost 10 years and

3 Juvenile Justice (Care and Protection of Childremct, 2000 see

http://wcd.nic.in/childprot/jjact2000.pdf [accessaal 4th January 2012]
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the other for three years. There are still manggmérs who were juveniles
when the crime was committed and there are stithynjaveniles serving on

the death row.

Prisoners talked about their perception of justicd majority of them said that

it belonged to the wealthy and that justice is sid money. Some called
justice and death penalty a game of luck againicomfg the literature of
Amnesty International which is titled “Lethal loty&¢ which is an analysis of
death sentences from 1983 — 2686There are some prisoners who said that
they have been writing to various commissions aedjpvernment to look into
their cases but there has been no response whatsdée general perception
is that prisoners feel like they are being trea@edjarbage. One prisoner in this
context said, “It is a shame to live in a countkg lthis. Two Lakhs people are
arrested for petty crimes like thefts but peopleolwed in major scams and

money laundering are still out there, free”.

Prisoners also asked questions about the injustittee system for which | had
no answers. Some were: “Why do police arrest pgaaricken people like us?
Why do they give us death sentence? (Pointingejutigment he had in his
hand) Who should we ask about this and who is garenquire about all this?
Why can’t the court listen to us? Why does the thsten to the police and not
us? Why are we who are in a state of penury and dehoot have any good,
experienced lawyers given death penalty?”

A large number of prisoners (55%) had their appeakhe High Court. This
was followed by the maximum number (24%) of prissneho had their
mercy petition with the President of India or thev@érnor of the State. The
mercy petition is a stage where all the court ajspai@® exhausted and they ask
for final mercy - first from the Governor of thergiaular State they are housed
in; when rejected by the Governor, then from theskient of India. Around 16

% of prisoners had their appeals in the SuprematCoéhis data reveals that

°14 | ethal Lottery: The Death Penalty in India - Adywf Supreme Court judgments in death
penalty cases 1950-2006
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the financial burden of the prisoner increasesh&y go to a higher court

because the legal charges are higher in highetscour

6.2.2.THE PROCESS OF DEATH PENALTY

The contextual issues that lead to revealing tloeezgsses leading to death
penalty were to find the perceptions and experieméesocial life of prisoners
on death row, the stages that prisoners experibatme being sentenced to
death and their perception and experience of thatrtrent received by the
criminal justice system during these stages. Thdirdgs revealed that the
processes leading to death penalty had seven stamesst, police lock-up,
production before the magistrate for the first tirneing sent back to the police
lock-up or given judicial custody (prison), judicieustody, trial and finally
sentenced to death. There are other actors suchedsm, lawyers, judges,
family members, doctors, prison officials, policBiaers and prison visitors

who play a role in this process of death penalty.

Beginning with the arrest, the police, in most lo¢ tcases, kept the arrest a
‘secret’ from the rest of the family for a long et of time. Also when
prisoners were arrested, the police neither infarrtiteem about the charges
they were arrested for nor did they inform if threne they were arrested for
was a bailable offence or not. In addition to tlpgsoners were not told that
they have the right to a lawyer from the time oéithinterrogation. The
findings in the process of the arrest revealed Gig, namely; class/caste,
coercion, charged and confined. Most of the prisbhave refused to disclose
their caste but the ones that did; it indicated thajority of the prisoners
belonged to the lower caste and also lower soamm@&@mic background. Again
not revealing one’s caste-identity is a ‘statemamtitself by which, it can be
interpreted that prisoners do not want to be valbler again in the system by
revealing their caste identity. Coercion is a clparcess that makes one lose
their right to determination and further moves orviolation of their dignity.
Prisoners were coerced to go to the police statiothe basis of ‘questioning’
and sending them away the same evening. ‘Charged’ghenomenon where
they were often arrested for theft but ‘charged’dth the murders that were not

‘solved’ in a particular jurisdiction. ‘Confined’si a phenomenon where
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prisoners were arrested but instead of being housedpolice lock-up and
produced before a magistrate; they are confinethiitlegal place of detention.
These places of detention could be houses undstraction or farm houses or

a bungalow.

After the arrest, the main concern of the policéoigxtract the ‘story’ of the
crime from the accused. The next stage of beingoiice lock-up reveals a
phenomenon which is termed as the three T's — redfututored and
threatened. As Goffman has described the loss @fi@gin a total institution;
the process of the loss of agency begins in a lgcithere prisoners lose their
autonomy and agency> Cases of torture are morally wrong in almost every
respect. Torture is morally wrong because an inddiai is insulted and verbally
humiliated, this might not be the reason for th@mwgness of another torture
case where symbolic humiliation does not play atreérrole. Torture is
morally wrong since the rights of the victim arelated; second, the will of
the victim is turned against the victim himself&edf; and, finally, the victim is

completely exposed to the torture?f.

What | find worth discussing is the fact that pnecs call being tortured in
custody as 'regular work'. It has to be questiovelden the ‘torturing’ of
individuals in custodybecomes ‘a regular work or practice’- becomes an
accepted norm and when one cannot report thesdeimmes because the very
protectors of law (police) become the perpetramfrrimes. Additionally,
threatening prisoners to rape their female relatigees unreported. In many
cases, prisoners also reported that their fem&déwes were sexually molested
by police officers. It is mere exercising of powsy the police when such
incidences occur. Tutored before taken to the nvaggsis inter-related to the
threatening and torture phenomenon. This is agakimg them victims of the
state by exercising the power to tutor them to’ ‘Bct certain way in front of

the magistrate.

*1% Hacking, lan. "Between Michel Foucault and Erviégffman: between discourse in the
abstract and face-to-face interactioBiconomy and Socie88, no. 3 (2004): 277-302.
°1® Kaufmann, Paulus, Hannes Kuch, Christian Neuhagused Elaine Webster, eds.

Humiliation, degradation, dehumanization: Humannify violated Vol. 24. Springer, 2010.
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The next stage after the arrest and the police-lgclks ‘being produced before
the magistrate for the first time’ which accorditogthe CrPC, 1973 should be
within 24 hours of the arrest. Before being takentlie magistrate, the

prisoners are tutored to say that they were noinédrwhile they were in

custody. The Magistrates while questioning thegores if s/he was tortured in
custody gives a mere lip-service to the DK BaSguidelines; a judgment by
Supreme Court which issued certain requiremenkettollowed as preventive

measures against custodial violence in all casesrest or detention “till legal

provisions are made in that behalf”. These requamreisihave been explained in
the second chapter. Being hit in custody is notfieel; prisoners are not sent
to judicial custody (prison) even when they haveplained of being tortured

in custody. In one case, the prisoner removedisaltlothes and showed it to
the Magistrate to show the injury he ‘sustainedil&vin custody. According to

him, the Magistrate did not even make a note iof ihe case-paper.

He was sent back to police custody where he watetheaven more for not
speaking the way he was ‘tutored’. Prisoners wése produced in the house
of Magistrates for the first time at night. It istrpossible to see injuries, if any,
on the prisoner at night. Usually police officeroolv where to hit a prisoner so
that the injury is not visible but in case if sohiag is seen, this cannot be
observed at night; especially on an Indian skinetoHowever this again
confirms what Foucault deliberates upon about tertuthat it is calculated,
organized, technically thought-out and that it nbeysubtle’*® Prisoners who
were produced in the Magistrate’s homes said tieiMagistrates did not even
look at them. According to the prisoners, Magigsatave failed in their duty.
Only in one instance did a Magistrate tell the @olofficer that she wanted to
talk to the prisoner and verified with the prisod@ectly if he was harmed in
custody. The police officer told the Magistratetttiee prisoner is a ‘dangerous
criminal’ however, the Magistrate snapped at thé&cpoofficer saying, ‘He
could be dangerous for you, not for me. Let me talkhim alone.” She

17D, K. Basu v. State of West BengahIR (SC)-610, 1997-SCC-1-416.
*18 Foucault, Michel. "Discipline and punish: the bidf the prison (tr. A. Sheridan)L'ondon:

Allen Lane Penguifl977).
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enquired about his treatment in custody. This Meagfis was transferred from
this case. However in this instance the prisonéttat his dignity was upheld.
This stage reveals that the Magistrate and theg@oboth state machineries,
work hand in glove and further violate the rightghe ones they are entrusted

to protect.

In most cases, usually the prisoners are sent ttagolice custody because
generally the police can keep the prisoners inatlysfor 14 days. After 14
days, the prisoners are sent to judicial custotsr dfeing produced once again
in the court. This time they are not asked anytlabgut the torture in custody
by the Magistrate. According to the prisoners, geam judicial custody is a
different experience from being in police custo@ne of them said, “If we
knew that judicial custody is not like police cubgp we would not have
‘confessed' to our crimes by signing the blank tshewt the police asked us
to.” Lack of information about judicial processase of the biggest gaps when
it comes to being arrested or detained. They ntest tawyers only in the
judicial custody when the family is involved or whthey are produced in the

court later and are provided with a state lawyer.

Once in prison, the prison officials who are thetodians of the prisoners act
against their interest and well-being. For instamméeson officials inform the
police about visits from the family members. Thdaeily members are
arrested outside the prison by the police and tis®iper is unaware about the
family members for a long time. Prison officialsaltarget prisoners based on
caste if it was a case of caste violence and thisasithem vulnerable based on
the caste. Religion also plays a role here. Mushnesoften calledpakistani$
and desh-drohi’ (traitors). When a prisoner whose mother tongué&Jidu
writes letters to her/his families in Urdu, theetters are not sent across.
Prisoners call this a violation of their right te m contact with the family. All
letters sent and received in the prison are sdretihfor security reasons.
Prisoners say that the prison authorities can nagkeisted’ prisoner who can
read Urdu to read the letter for them as a patih®fsecurity screening and see
if there are any security violations. But prisonthawities simply refuse to

allow the prisoners send or receive letters in Urdu
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The other instance where the prisoners feel vidlatderms of their dignity is
when they have to go on a hunger strike to voi@r tHissent against the
authorities or to get their rights. The use of bedya weapon against the state
by carrying out a hunger strike is a ‘tradition’athhas existed since the
freedom struggle movement and still exists eveayo&Gandhi often used this
weapon against the state to voice his dissent sigdieRaj. Today it is Irom
Sharmila who has been on a fast for the past 1&yeaepeal the ‘draconian
law’ called Armed Forces (Special Powers) Act, 1988ch gives the army
(troops) the right to shoot anyone suspected ofigoe@ rebel and to arrest
suspected militants without a warrant. The prissrage told by the authorities
that they could die carrying out the hunger stakel no one will care. Prison
authorities tell the prisoner that they will repdinat the prisoner died while
being taken to the hospital. In most cases, prisom@anage to get some part of
their dissent expressed or rights met. Often whesopers’ dissent is
expressed or rights are demanded and an actiakes,tthey feel that their

rights and dignity are upheld.

Wacquant quotes Kennedy who says that along welhrékurn of Lombroso-
style mythologies about criminal atavism and thelevdiffusion of bestial
metaphors in the journalistic and political field heve mentions of
‘superpredators’, ‘wolf-packs’, ‘animals’ and thi&d are commonplace, the
massive over-incarceration of blacks has suppliggbwerful common-sense
warrant for ‘using colour as a proxy for dangerass™'° In the Indian
context, it is not a ‘return’ but a ‘style’ thatisted for a long time since 1871
when the British Raj introduced the “Criminal TribAct of 1871” where once
a tribe became “notified” as criminal, all its meenb were required to register
with the local Magistrate, failing which they woul charged with a crime
under the Indian Penal Code, 1860. Though thisvastrepealed in 1952 with
the Habitual Offenders Act, 1952, certain tribed @eople are still registered
with the police authorities as ‘habitual offenderBhey also claim that people
from this ‘list’ are still picked up in case of amffence in a particular

*9Kennedy, Randall. "Race, law, and suspicion: Usialpr as a proxy for dangerousness."
Race, crime and the law (1997): 136-67 cited in §uvant, Loic. "Deadly symbiosis when
ghetto and prison meet and medPuhishment & Society, no. 1 (2001): 95-133.
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jurisdiction. | confirm this because as a sociakkeo in the women’s prison,
women prisoners who were termed ‘habitual offeriderese the ones to be
picked up first when there was a reported criménsupetty theft or robbery in
that particular jurisdiction. Police officers andison officials both sent
prisoners' ‘stories’ to the media. One of the press on death row showed me

a newspaper report where his daily routine wadgulias a ‘juicy’ cover story.

One of the actors in this process of death pensiltige official or non-official
prison visitor. Visits by these official or non-wmifal visitors have been
reported as one of the most degrading experiengendst of the prisoners.
The Prisoners said that they are humiliated forctivees they are arrested and
also asked questions like how many more rapes ordemsl have they
committed. In some cases, the prison visitors daaik to the prisoners or do
not ask them any questions at all. In these cHiseqrisoners say that they feel
like dummies inside the prison. The feeling of fiejust a number” inside the
prison has been depicted in popular culture, mdshs. It is somehow true in
this case. At the same time, prison officials d@tdd me that “You do not see
them every day; you see them sometimes; we dehlthvéim every day and we
know how 'dangerous’ they are. You don't realise it

The next process of ‘trial’ in most cases beginthiwitwo months after the
police file the chargesheet in the court. Thereadse cases where the police
have failed to file the chargesheet even afterethmenths of the arrest. The
prisoner gets a lawyer by this time. It is eithdegal aid lawyer provided by
the state or a private lawyer. Prisoners havetalked about losing autonomy
while dealing with the lawyers because the lawysdwsnot often ‘listen’ to
them. They are unable to speak in the court an@sked to keep quiet during
the trial. According to them, after they sign thakalatnama®® they give the
lawyer the power to determine the fate of theiresag\dditionally, the lawyers
are very often absent on the day of the most inapothearings. According to
the prisoners the lawyers sometimes do not argak. athey give the prisoners

false hopes or often go with the opposite partggpcution]. In one instance, a

20 Note: An authority in writing by litigant to onelsawyer
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lawyer told the prisoner, “Death penalty is easitke that punishment and we
can get it easily commuted to life in the High Qdurhe prisoners have also
felt humiliated and not ‘understood’ by the lawyersen the lawyers tell the
prisoners that s/he should not have signed theféssional’ statement in
police custody. The prisoners said, “What the lawyB not understand is that
it is better to die than be beaten in this man8erwe sign whatever the police

ask us to.”

Court proceedings are very overwhelming for thegmers. Indian courts are
known to have a backlog of millions of cases. Coare always crowded with
thousands of people and the media. Hence it becoatlegshe more
overwhelming for most prisoners. Most of the tirtiesre is no escott to take
them to court. When they are taken to the courinduthe trials, they are tied
to each other with a rope to prevent them from gaga This has been
presented in the findings chapter. Their being teeetach other with a rope
further degrades them and they perceive this treattraccorded to them as
being worse than the treatment given to animalsy lia India prohibits
handcuffing of prisoners and if handcuffed onlyhwét court order?? however
handcuffing or tying them together with a rope eay common practice. For
instance, one prisoner said that he was handctdfetthe whole day; he could

not even wipe his own sweat.

Being ‘sentenced’ is the last stage of this prodeasdling to death penalty.
Death penalty is demanded in the last argumentseirtourt. In the end of the
trial, the Magistrate asks the prisoners if theyehaomething to say. Most of
the prisoners responded with - "I have done nothiBgme said, "Please give
us less punishment and consider our age" but weatiey said was used
against them by the media and the court. The media stories saying that
the accused do not want any punishment. Mediavaiges reports such as the

prisoner showed no remorse, they do not show arily guthey look like

2L Note: Police who take them to the court
°22 Citizen For Democracy Through lIts ... vs State Gs@&m And Others on 1 May, 1995
[AIR 1996 SC 2193, 1996 CriLJ 3247, (1996) 1 GLRF8
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‘hungry wolves’ or ‘animals thirsty for blood’. Roeners are left with the

feeling of justice not being delivered when a seogeof death is pronounced.

6.2.3."DOUBLE JEOPARDY —INCARCERATED ON THE DEATH ROW.

The contextual questions guiding this section welgw do the prisoners
perceive and experience their conditions on thethdeaw? How do the
prisoners survive each day on the death row? Ththdew is a very peculiar
kind of setting where it is a city in itself. Prisers who were interviewed did
not have a more varied opinion than Bruce Jackéabout the death row.
This section will include how the prisoners narrdéiteir experiences and
perceptions of basic rights and dignity being deni&ykes describes the pains
of imprisonmer?* however | would add that being incarcerated ondiBath
row doubles the ‘pains of the imprisoned’. The pair imprisonment begin
from the main gate of the prison where the proa&ssishonouring them
begins when they enter the prison. Both the otfscaand prisoners are ‘victims
of dishonour’ when they enter the prison, howetteg, prisoners are the more
vulnerable victims because of their loss of libeffyey bear the burden of
losing their liberty and undergoing the ‘pain ofgrisonment’. The barracks in
which one was placed as an undertrial could becmlegical study in itself to
examine how the prisoners are housed. The poafeme in the margins of the
barracks and in the cold and damp places whileritie prisoners are in the

centre of the barrack.

It is not only the families which are affected gving a member of the family
on death row but the prisoners themselves aretaffday living on the death
row. It begins at a very latent level when meaniags associated with names
of the yard they are placed in. The other namesh®rhigh security yard are
‘darkness yard’, ‘hanging yard’ ophasi-waleyard’ (yard of the people to be
hanged) or ‘separate yard’. This name-associatfdmemg in darkness starts

playing on the minds of the prisoners on the deaith In addition to that, the

2 Jackson, Brucerieldwork University of lllinois Press, 1987.
24 gykes, Gresham MThe society of captives: A study of a maximum g#gcprison

Princeton University Press, 1958.
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cells where the prisoners on death row spend air tihme are thoroughly

inhuman. It is a known fact that prisons are owescled but it is a not-so-
known fact that even death row cells are overcralwdéhus it affects the

routine life of the prisoners on death row who roeassigned any work by the
prison administration because s/he is ‘destinedig¢b When they are placed in
death row, their lives have no meaning. Accordingtliem, because the
prisoners discuss about the meaninglessness ofthiéy are not allowed to
work either. Hence their lives on the death rowsaneply determined by their
mental state. The rules that they have to folloe anrbitrary in nature. The
prisoners lose their liberty but they also claimdse their fundamental rights
of being a ‘human being’ while being on the deatw.rThe rules of being on
death row vary from prison to prison. For instantce,some prisons, the
prisons’ officials allow death row prisoners to dstuwhile in others prison

authorities say that they are prisoners to be hdifigendemned prisoners) and
therefore there is no need to study.

Thus the prisoners on death row claim to carry dbeden of being ‘just a
number’ or as ‘dummies locked in a cell’. Beinggdeand being crowded in a
single cell is a phenomenon that one observes erdéath row. Sometimes
four people are placed in a cell built for one whihost of them are placed
alone. Both bother them. Placing a person in ggliteonfinement is a

punishment that only the court can hand out. Uthiéir last appeal

(Presidential pardon) is exhausted, a prisoner atafe held in solitary

confinement. However the prison uses the Sectid®)30f the Prisons Act

18942 in an act of subversion to giving a prisoner sojit confinement

according to a Supreme Court judgment. A prisogi@ot a prisoner ‘under the
sentence of death’ unless all the appeals are stéthor petitions rejectéd®

| asked a prisoner about his perception aboutrderhent on death row, and

he said, “Be locked inside for a month, get thiabks treatment, no medication,

2> Note: Every such [death sentence] prisoner steltdnfined in a cell apart from all other
prisoners, and shall be placed by day and by nigtier the charge of a guard.

%26 gunil Batra v. Delhi Administration and oth&878-(4)-SCC-494: 1978 — Cr.L.J — 1741 —
scC
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do not meet anyone — then you’ll know how we fe@geaking of the death
row another prisoner said, “It is a jail insideadl.j There are rules for sports,
food, bathroom, and toilet. We want freedom ingalk” This confirms what
Jacksor?’ has written about death row in Texas prison. Aeofitisoner said a
similar account about death row saying, “Lifers dnav life even inside the
prison but we on death row do not. We have no fseedo timing, we do not
know what to do”. Prisoners also talked about tafreceived in the prison.
They say that it is one of the worst kinds of fom@dde available to the
prisoners. It is so bad that it cannot be evenrgteeanimals. Some of them say
that it contains worms and maggots. There is algwssip’ among prisoners
that the food is mixed with sedatives. The pris@iters who are state and
non-state actors provide no support whatsoevehdgtisoners on death row
but instead ask humiliating questions and furtrespen their shame of being a
‘rapist’ or ‘murderer’ or ‘prisoner’. In additionotthis, the perception of the
treatment received on the death row reveals tlaptison system or the courts
are counter-productive in further denying dignity prisoners. This is
accentuated by the fact that some prisoners ot deat are denied permission
to study or apply for courses from within the pnsdhey are called by names
other than their own, branded as ‘traitorsPakistanis or ‘Muslim

fundamentalists’ or ‘hungry wolves’ or ‘sex maniac’

Death row phenomenon is a violation of human rigintsl has been well-
expounded in various literatures including many rcqudgments both in
international law?® and national la#?°. Prisoners go through this feeling of
being killed every second on the death row. The Veaitheir appeals makes
them anxious and nervous thus violating their righbe free from this mental
torture. Many countries for this reason do not adite prisoners to countries
which carry out death penalty. However, a Europsamtry violated this law
by sending back a prisoner who sought asylum améusfacing death row in

India (this prisoner was not part of the stuth)) While delay in judicial

%27 Jackson, Brucerieldwork University of Illinois Press, 1987.
28 30ering v. United Kingdoml61 Eur. Ct. H.R. at 102 (1989).

*2 Triveniben v. State of GujrafIR 1989 SC 1335; 1990 Cr. L.J. 1810.
*3%State of Punjab versus Devinder Singh Bhyl2@12 (1) RCR (Criminal) S.C.126.
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processes itself is an insufficient ground for gagisleath row phenomenon,
the sup