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1. Introduction

The European Competition policy was introducedhsy Treaty of Rome in 1957. Its content
is found within the Articles 101-109 TFEUThis paper deals with a specific part of the
system of competition rules: Art 101 TFEU.

Art 101 para 1 TFEU, which followed Art 81 para C’Eprohibits ‘all agreements between

undertakings, decisions by associations of undertgkand concerted practices which may
affect trade between Member States and which hawaear object or effect the prevention,
restriction or distortion of competition within theternal market

Its objective is to protect competition and theusture of the market as such, as well as
consumer welfare and other competitors. ensures the efficient allocation of resources
within the European Union. This is important foe tbreation and preservation of the open
single market.

Many elements in the Article lack a definition. €daw and literature have started to define

those elements to make the Article clearer ancpipdication less random.

The core topic of this paper is theestriction of competition by object or effecthese are
quite interesting elements of Art 101 para 1 TFBHcause their relevance and extent of

application changed over time with the case lathefECJ.

In order to understand the structure and requirésnefna prohibition given by Art 101 para 1
TFEU it is essential to start with a short overviemwthe different elements found within it. In
the next chapter the ones which are less critindl @ntroversial will be discussed at first.
Those more important to the core topiestriction by object or effetand rather complicated

such as the relevant market and the adverse inopaaimpetition are reviewed afterwards.

! Treaty on the Functioning of the European Unioatehlthe numbers of the Articles have changed esiney
were introduced by the Treaty of Rome.

2 Treaty establishing the European Community.

3 Whish and Bailey “Competition Law” (8th edn, 2035122.

* Commission Guidelines on the application of Agi6fl(3) of the Treaty, 0J C101, 27.4.2004, para 13.



2. Basic Principles of Art 101 para 1 TFEU

2.1 Undertakings and Associations of Undertakings

Undertaking is a verroad term. Any entity, engaged in an economic activity, regss of
its legal status or how it is financed is an uraldrtg. Profit making is not necessary.

Economic activity is any activity that offers gocatsd services on the markKet.

Individuals can also constitute an undertaking, nvbigey are engaged in an economic or
commercial activity in their own name. This is fexample the case for lawyers that are
members of the bar and offer legal services ta tigints’

States or state owned entities can also be undegtalkunless they are exercising any

sovereign powet.

An association of undertakings can be any assooniand does not have to be a specific
kind.? It is important that Art 101 para 1 TFElWdtches all forms of cooperation and of
collusion between undertakings, including by meaina collective structure or a common
body, such as an association, which are calculédgaroduce the results which that provision

aims to suppresgo make sure it doesn't lose its effectiventss.

® Bellamy and Child “European Community Law of Corigien” (6 edn, 2008), 2-00346fner and ElsnerC-
41/90, EU:C:1991:1979, para 21.

® Commission v Italy118/85, EU:C:1987:2599, para 7.

" Bellamy and Child “European Community Law of Coritien” (6 edn, 2008), 2-004Vouters C-309/99,
EU:C:2002:98 para 49.

8 Bellamy and Child “European Community Law of Coritien” (6 edn, 2008), 2-007Benedetti v Munayi
52/76, EU:C:1977:164, p 170.

® Bellamy and Child “European Community Law of Coriien” (6 edn, 2008), 2-059.

1% MasterCard C-382/12 P, EU:C:2014:2201, para 62.



2.2 Agreements, Decisions and Concerted Practices ™

Agreements ar@ny contracts that can be concluded under civil law. They carfdsenal,

informal, written or oral. An agreement does natessarily have to be legally binding. Also
a so-called Gentleman’s agreement, which only hasaihand factual impact falls under the
Article. Further unilateral measures could be podalad when it is clear on the grounds of the
circumstances that the recipient approves uporathien. Although a real mere unilateral
measure does not constitute an agreement undeflCArtTFEU. In addition, agreements

which are proposed and/or supported by a statg pestcovered?

This prohibition element is important, because otise it would be possible to bypass the
provision of Art 101 TFEU, simply by stating it wasdecision of an association and the

undertakings were not directly involvéd.

A decision isany resolution by an association of undertakings in a decisioRingaprocess,
which is given by its constitution. It does not Bawe be binding or legally effective, because
that would be another way to bypass the provisfdhis enough if it is a recommendation to
undertakings when compliance with the decision wdwve ‘an appreciable influence on

competition in the market in questibf?.

Y For simplification the text following will only esthe word 4greemerit instead of repeating the word order
“agreements, decisions by associations of undeakand concerted practicesvery time.

12 paschke in Bornkamm/Montag/Sécker “EuropaischesDeutsches Wettbewerbsrecht” (2nd edn, C. H. Beck
2015) Art 101 AEUV paras 11-29; Bellamy and ChiieLitopean Community Law of Competition” (6 edn,
2008), 2-023 and 2-02%,an Landewyck209/78, EU:C:1980:248, paras 85-91; CommissiB@sision No.
C(2001) 3915Ifterbrew and Alken-Magsparas 247 and 248.

13 paschke in Bornkamm/Montag/Sécker “EuropaischesDeutsches Wettbewerbsrecht” (2nd edn, C. H. Beck
2015) Art 101 AEUV para 47.

1% paschke in Bornkamm/Montag/Sé&cker “EuropaischesDeutsches Wettbewerbsrecht” (2nd edn, C. H. Beck
2015) Art 101 AEUV paras 47-55.

151AZ International Belgium96 to 102, 104, 105, 108 and 110/82, EU:C:198R:para 20.



Concerted Practices are ttetch-all element. Therefore, everything that is not covered by an
agreement or a decision of an association of uakieds can be a concerted practice. It
covers any conscious and wanted co-ordination ef nfarket-behaviour, which has not
reached the stage of an agreement yet. It effectgpetition, because independent decisions
of undertakings on the market are preverifed.

The concerted practice can consist of positiveairietween undertakings such as meetings
and discussions or it can be co-operation, whigaitradicts the normal competitive process,
such as reducing or removing the uncertainty offtinére behaviour of an undertaking on the
market. Further, it can be the effect of changéhefcommercial conduct of the undertakings
in questiont’ All those behaviours can constitute a concertedtjme, because only like that
undertakings cannot avoid the prohibition of Artli@ara 1 TFEU by just changing the form

of their practice'®

Important is that the concerted practicesubsidiary to an agreement or a decision by an
association of undertakings. Further, the markégb®ur actually has to change. Likelihood
of an effect and the consensus of the undertalkangsiot enough in this case, because there

has to be apractice’, which has to be noticeable on the marKet.

An example for a concerted practice is the exchafdpisiness information. Hereby the lack

of knowledge is gone and the recipients of thermfation can act on

2.3 Prevention, Restriction or Distortion of Compet ition

The Prevention of Competition is the most sevemnfof the three forbidden forms of

influencing competition, because it precludes cditipa in its entirety. Restriction of

16 paschke in Bornkamm/Montag/Sécker “EuropaischesDeutsches Wettbewerbsrecht” (2nd edn, C. H. Beck
2015) Art 101 AEUV paras 58-58C1 v Commission48/69, EU:C:1972:70, para 64.

" Bellamy and Child “European Community Law of Coritien” (6 edn, 2008), 2-045.

18 MasterCard C-382/12 P, EU:C:2014:2201, para 63.

19 paschke in Bornkamm/Montag/Sécker “EuropaischesDeutsches Wettbewerbsrecht” (2nd edn, C. H. Beck
2015) Art 101 AEUV paras 59 and 73.

% paschke in Bornkamm,Montag and Sacker “Européssuhd Deutsches Wettbewerbsrecht” (2nd edn, C. H.
Beck 2015) Art 101 AEUV para 67.



competition is the broadest term, which containth lmdhers. That means that a distortion and

a prevention of competition both also restriétit.

The internal market should be protected from arstodiion. Both the restriction and the
prevention of competition lead also to a distortibfevertheless, this element also has a
distinct function, when there is no restrictiontioé freedom of action, but only the restriction

of the position of third partie<.

Those three elements protect competition as suais. Means the freedom of action of the
competitors and the trade rules, which enable ctittgpe These rules are part of the legal
and economic system and they bind everyone paatiog on the market. They state what

competitors should not do in an abstract and usatevay?®

3. Relevant Market

In order to establish the boundaries of competitaord the competitive constraints, a
definition of the relevant market is needed. It lasbe a clear definition to increase
transparenc$” Further, the relevant market is also very impdrfanfinding whether there is

a restriction by object or effect. It is obviousiyucial to first define the market, before stating

whether there is any influence on it produced bapgmeement.

The relevant market consists of two dimensions: gheduct market and the geographic
market. They are equally important and both havebe¢odefined. In the Commission’s

Notice® the dimensions are determined as following:

“A relevantproduct market comprises all those products and/or services whiehregarded
as interchangeable or substitutable by the consuni®r reason of the products'

characteristics, their prices and their intendee.ls

2L Mestmacker and Schweitzer “Europaisches Wettbesvecht” (3rd edn. 2014), § 11 para 1.

22 Mestmacker and Schweitzer “Europaisches Wettbesvecht” (3rd edn. 2014), § 11 para 2.

2 Mestmacker and Schweitzer “Europaisches Wettbesvecht” (3rd edn. 2014), § 11 para 3.

24 Commission notice on the definition of relevantrkea for the purposes of Community competition, CR¥2,
9.12 .97, para. 2 and 5.

%5 Commission notice on the definition of relevantrkea for the purposes of Community competition &,
C372,9.12 .97, para 7 and 8 (emphasis added).



“The relevantgeographic market comprises the area in which the undertakings corexse
are involved in the supply and demand of productsesvices, in which the conditions of
competition are sufficiently homogeneous and whanh be distinguished from neighbouring

areas because the conditions of competition areegpgbly different in those area

The product market consists of all the productsicivltonstitute a competitive constraint to
those products of the parties under investigafitre geographic market deals with the firms,
which are present in the same region and can trergiroduce a competitive constraint on

the undertakings under investigation.

There is a standard test applied to find the ramigéhe relevant market. It is called the
“Hypothetical Monopolist Test”, “SSNIB-test or “5% test. The question that has to be
asked during the test isWhat happens if monopolist increases the price i®fpnoducts
permanently for about 5 %% an undertaking can increase the price profitatvhich means
that the gain of money due to the price increaskigher than the losses produce by the
consumers who are not willing to pay that highecgrthe undertaking is a monopolist and
those products are the main source of the compgetdonstraint. If he cannot increase the
price profitable, there are other products, whitdy @ role in competition and are part of the
market. Those products then have to be added teshenarket and the test has to be applied
again until the relevant products are all found &mal relevant market is established. The
smallest number of products possible, which suctleednonopolist test, are the ones that are

part of the relevant market, but no méte.

The test is necessary to make sure that all predaod undertakings, which pose a
competitive constraint onto the parties, are takémconsideratioiY Competitive constraints
can be demand substitution, supply substitutiopaiential competitiori® That means that
the possibility to increase the price permanentig profitably depends on the availability of

substitute products, which will be bought by th@samer instead of the product in question

% Bishop and Walker “The Economics of EC Competiti@w” (3rd edn, 2010) 4-006.

27 Small but Significant Non-transitory Increase iic.

2 Bishop and Walker “The Economics of EC Competiti@w” (3rd edn, 2010) 4-005 and 4-008.

29 Bishop and Walker “The Economics of EC Competiti@w” (3rd edn, 2010) 4-005;

%0 Commission notice on the definition of relevantrkea for the purposes of Community competition &,
C372,9.12 .97, para 13.



(demand substitution). Further it depends on thesipdity of other suppliers to change their
production process and produce the same produotdar to give the consumer another
product which might be cheaper and similar (supglpstitution). The third kind of

competitive constraint, the potential competitiemot used for defining the relevant market,

but plays a role after that.

A party therefore hamarket power when it is able tb maintain prices above competitive
levels for a significant period of time or to maimt output in terms of product quantities,
product quality and variety or innovation below quetitive levels for a significant period of
time.”32

There is a problem with the test, which is calldte“cellophane fallacy It could be that the
monopolist is already charging the monopolist pri€éhe price gets now even higher people
might stop buying with this increase of price. Tiest would now tell us that because the
consumers do not purchase the product anymorehia is a high degree of substitutability,
but that is not true. This mistake was made byUBeSupreme Court in the case of United
States v El du Pont de Nemour and Co. The caseatvast packaging material including

cellophané®?

In order to avoid a mistake like that one must labkhe whole situation and evidence helps
with that. This could be evidence of substitutianthhe past, quantitative tests, the views of
consumers and competitors, market studies and owerssurveys, the barriers and costs
associated with switching demand to potential suwh&tn and different categories of

consumer and price discriminatidhBy looking at substitution in the geographic marke

consideration of transportation costs as well ascbdemand characteristics such as national
preferences for national brands have to be takenaiccount. In addition, trade and shipment

routes and current geographic patterns of purcaesémportant® Further the market can be

31 Commission notice on the definition of relevantrkea for the purposes of Community competition 1€,
C372,9. 12 . 97, paras 15-24; Bishop and Walké&e“Economics of EC Competition Law” (3rd edn, 204.0)
006.

32 Commission guidelines on the application of Agi6lL(3) of the Treaty, OJ C101, 27.4.2004, para 25.

33 Whish and Bailey “Competition Law” (8th edn, 20¥532.

3 Whish and Bailey “Competition Law” (8th edn, 201p)35 and 36.

% Whish and Bailey “Competition Law” (8th edn, 201p)40-42.



temporal and may vary from season to season. Tdrerat could be that an undertaking has

market power only in winter or summ@r.

4. Adverse Impact on Competition

4.1 General Observations

Not every contractual agreement is a restrictiomarhpetition. There has to be an adverse

impact that has to be determined by economic aisalys

The Commission has to show that there is restrnatio competition in the specific case and
not just copy and paste her arguméfits.

Only agreements, which are likely to have a negatinfluence on competition, are
prohibited. Especially the following elements of tmarket are important when looking at the
impact an agreement has: price, output, produdttguproduct variety and innovatiofl.It is
impossible to state whether an agreement is viglafirt 101 para 1 TFEU in the abstract.
The relevant market has to be established firaiéke it easier to look at the economic

conditions and for being actually able to knowhiétte is really an impact on competitith.

In order to find the impact of the agreement onetneonsider both the effect on inter-brand
and intra-brand competition. An example for tharfer is the competition between suppliers
of competing brands and for the latter the comipetibetween distributors of the same

brand*

% Whish and Bailey “Competition Law” (8th edn, 201p)42.

37 Whish and Bailey “Competition Law” (8th edn, 204§ 121 and 122.

3 Whish and Bailey “Competition Law” (8th edn, 2045122;European Night Service3-374/94, T-375/94,
T-384/94, T-388/94, EU:T:1998:198, para 206.

%9 Commission guidelines on the application of Agi8lL(3) of the Treaty, 0J C101, 27.4.2004, p 99.

0 Gottrup-Klim C-250/92, EU:C:1994:5671, p 5687.

*1 Commission guidelines on the application of Agi8lL(3) of the Treaty, 0J C101, 27.4.2004, p 99.



4.2 Counter-Factual

To find out whether an agreement is likely to haue adverse effect on competition,
establishing a counter-factual is necessary. Thmteo-factual is not only important for a

restriction by effect, but also for a restrictiohobject??

It is a comparison between the situation with theeament in question and the hypothesis of
what the situation would be like without the agreein Therefore, the hypothetical market
without the agreement has to be evaluated reaiticThe difference of the situations is the

impact the agreement his.

In the case of trying to find out if there is atehiand what effect it has on the market there

are several different approaches:

There is the simple comparison approach where theme assumption on how high the prices
would be without the cartel being established. thes approach, also a comparison with the
prices of the same product in another geographikenas possible. The problem with this
approach is that it is too simple and wéak.

Another approach is an economic one. The advansati@t there a lot more factors can be
taken into account, but of course, for that, aolotlata from non-cartel times is needed. This
approach identifies the determinants of prices ttace absent in a cartel and looks at the
difference between prediction and reality. Thidas more complicated but it can also be
wrong because for example there might have beeanrtal,cwhich was not known of before,

and data from this time might wrongly be used da ffam non-cartel time’.

In addition, there is the cost-based approach. efbex, one has to look at the costs of the
undertaking and estimate how much over these awstdd be charged when selling the

2 Mestmacker and Schweitzer “Europaisches Wettbesvecht” (3rd edn. 2014), § 11 para 21.

43 Mestmacker and Schweitzer “Europaisches Wettbesvecht” (3rd edn. 2014), § 11 para Sbiciété
Technique MiniereC-56/65, EU:C:1966:38, p 304.

*4 Bishop and Walker “The Economics of EC Competiti@w” (3rd edn, 2010) 17-007 and 17-008.
“5 Bishop and Walker “The Economics of EC Competiti@w” (3rd edn, 2010) 17-010 and 17-011.



product without having a cartel. Therefore, the-partel price can beré-engineered This

approach is quite vague and it needs a lot of fata.

For each approach, it is essential to do sosanity checkingof the outcome. Therefore,
some facts have to be looked at. First, one hasinsider whether the outcome can be true
and correct. Further the easier it is for othergnter the market the fewer possibilities are

there for the cartel to raise prices. This alsontif there is a lot of impoft.

Therefore, there are many ways to establish a eodiattual. To get to the best and reliable
outcome it is necessary to use all the approachdsall the data available. Further, it is
important to look at the whole market situatioragymuch detail as possible. Otherwise, vital

things might be missed and the analysis will tuwhwerong.

4.3 Appreciability

Appreciability is anunwritten element of Art 101 para 1 TFEU. It is important for the
restriction by effect. An agreement that constguderestriction by object does not need to be

appreciable to be prohibitéd.

An important case where the ECJ mentioned theriamtevas the/olk/Vervaeck€ase. Here
the Court decided that there has to be a suffidegtee of possibility that the market can be
influenced by an agreement in order to considerahibited under Art 101 para 1 TFEU. The
case was about an exclusive dealing agreementsifimgamachines, but the parties were in a
very weak position on the market and so their agez could not influence it at all and the

Court stated that this could not be a distortionarfhpetition’’

Interestingly this case dealt with a restrictiondiject and the ECJ stated that because of the
insignificant effect the agreement is not prohitbitender Art 101 para 1 TFEU. Th&pedia
judgment on the other hand tells us that a resindty object is already appreciable when it

“¢ Bishop and Walker “The Economics of EC Competiti@w” (3rd edn, 2010) 17-013.

" Bishop and Walker “The Economics of EC Competiti@w” (3rd edn, 2010) 17-014.

“8 Commission’s Guidance on the restriction of contipet “by object” for the purpose of defining which
agreements may benefit from the De Minimis Notl8@/D (2014) 198 final, p 5.

“9V6lk vVervaeckes/69, EU:C:1969:295, paras 6-7.

10



may affect trade between member staléhis is quite a contradiction. The element that th
agreementrhay affect trade between member statEses not have anything to do with the
unwritten element of appreciability, because iexplicably required under Art 101 para 1
TFEU. So mentioning this prerequisite of constiigta restriction of competition is not new
and irrelevant, because it is already necessatgwyTherefore, it can be presumed that the
ECJ overruled parts of thédlk/Vervaeckecase, when he found that also a restriction of
object can be exempted from Art 101 para 1 TFEUnwhisn't appreciable, with thExpedia
judgment in which he states that a restriction bjgct is always appreciable when it fulfils all

the explicitly stated requirements of the paragrapiuestion.

Of course, an agreement with a restriction by dbjeakes only sense, if the object is actually
to restrict competition appreciably. Thereforealso might not be necessary to take this

element additionally into account, because it i$ pathe restriction by object.

An agreement that is a restriction by effect hakdge a minimal impact on trade between

member states and on competition. This is caltele appr eciability.>

For guidance when establishing whether or not tieesn impact on trade between member
states theGuidelines on the effect on trade concept conthineArticles 81 and 82 of the
Treaty” help. Trade between member states is amgss-border economic activityThis
means following the Commission’s opinion that asketwo states have to be involved, but it
is enough if just a part of one state is affecfetihe ECJ decided in the caSementelaren v
Commissionthat even a purely national cartel can influenegld between member states.
This is the case because the agreement of the Cddeater’'s Association in the case was
extensive all over the Netherlands and therefordenitaharder for producers and sellers from
other member states to trade their goods in theeMleinds’® The trade may be affected when

there is a sufficient degree of probability thatimifuence will be given by the agreement. To

*0 Expedialnc. v Autorité de la concurrence and Others, C/PRGEU:C:2012:795, para 37.

*l Hengst in Langen and Bunte “Kartellrecht” (12tme@014), chapter Kartellverbot, para 28rasserie
Nationale and Others v Commissjan49/02 to T-51/02, paras 140-141.

2 \Whish and Bailey “Competition Law” (8th edn, 201p)148.

%3 Commission Guidelines on the effect on trade ephcontained in Articles 81 and 82 of the Tre@xy,101.
** Commission Guidelines on the effect on trade ephcontained in Articles 81 and 82 of the Tre@xy,101,
paras 19-21

*5Vereeniging van Cementhandelaren v Commis@ift2, EU:C:1972:977, paras 26-30; similar deaisio
Papiers Peints v Commission3/74, EU:C:1975:1492, paras 25-26.
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establish this probability, it is necessary to l@khe objective facts. Subjective intent is not
needed, but might of course be taken into accdtuther, it is not necessary that the trade is
actually really affected, it is enough that theesgnent fay affect it.>° About the element of
appreciability, the Commission stated in its Guiked that it is a quantitative one and so
there might be no infringement of Art 101 para IEUFif the parties are very weak on the
market and can influence the market only marginailyr their agreement. This depends of
course on the actual case, the market and theepaithe Commission takes the point that
there cannot be an appreciable effect if two caolt are met. First, the market share of the
parties together does not exceed 5%. Second, indmbal agreements the annual turnover of
the undertakings with the products concerned inatpeement does not exceed 40 million
euro and in vertical agreements the annual turn@fethe supplier with the products
concerned does not exceed 40 million euro. In aagiSMESs are unlikely to influence trade

between member states, because they work rathienadly or locally>’

For the effect on competition, there exists anotBemmission’s Notic&, which is also
called theDe Minimis Noticeand is giving assistance. Competition cannot hqaexpably
restricted when the market shares of parties treicampetitors do not exceed 10% or the
market shares of parties that are not competitorsad exceed 15%. Further, the Notice lists
some hardcore restrictions, such as price fixingjtation of output sales and allocation,
which do not fall under the exception of appredigbr®

For both kinds of appreciability, it is importantéstablish the relevant market first in order to

calculate market shares and turnover in the protacket®®

In the Expediajudgment of the ECJ, he declared that@eeMinimis Noticds not binding for
the national authorities of the member states.pligpose is to make the Commission’s

*5 Commission Guidelines on the effect on trade ephcontained in Articles 81 and 82 of the Tre@y,101,
paras 23-26.

> Commission Guidelines on the effect on trade cpncentained in Articles 81 and 82 of the Treaty, 1D1,

paras 50-52.

8 Notice on agreements of minor importance whictmdoappreciably restrict competition under Artit@1(1)
of the Treaty on the Functioning of the EuropeaiotifDe Minimis Notice) OJ 291.

%9 Notice on agreements of minor importance whictmdoappreciably restrict competition under Artit@1(1)
of the Treaty on the Functioning of the EuropeaiotifDe Minimis Notice) OJ 291, paras 8-13.

% Notice on agreements of minor importance whicmdoappreciably restrict competition under Arti@1(1)
of the Treaty on the Functioning of the EuropeaiodifDe Minimis Notice) OJ 291, para 12; Commission

Guidelines on the effect on trade concept containgktticles 81 and 82 of the Treaty, OJ 101, &Ba
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decisions more transparent and giving guidancbdatthorities of the member states, which
can consult the notice if they want to but arebmind by it®*

In an early ECJ case from 1967 caldsserie de Haechthe Court already stated that it is
necessary to search for the effects on trade aneffiects on competition. For both not only
the subject of the contract, but also the econofactual and legal context matter. It is not
enough to look at an agreement in isolation, bexdlisn the whole extent of the influence

cannot be see¥.

Further, the ECJ case law also shows that quamgitymportant when talking about
appreciability. In thevolk/Vervaeckecase, which was already mentioned above, the Court
decided that the parties were in a very weak msibtn the market and so they were not able
to influence it with their agreement. In that céise parties had a market share in producing
washing machines in Germany of less than one pettémanother case Miller International,
the undertaking concerned had a market share o mhan five percent and the ECJ stated
that therefore it has influence of part of the netirkvhich is not insignificant. Therefore, in
this case it was an infringement of Art 101 pafBFEU. This shows that also the ECJ tries to
quantify the market share in order to strengthesh explain his decisiorf¥. It is not a bad
way to handle the issue of appreciability. If thare not any concrete numbers involved, the

decisions might get vague, intransparent and incehgmsible.

5. Restriction by Object or Effect

5.1 General Observations

The application of the restriction by object oreeff under Art 101 para 1 TFEU used to be
very controversial. The Commission applied it btgado that many more agreements were
caught than today. There was a high uncertaintyyedsas long procedures and high costs.
New agreements had to be notified to the Commigsiget a hegative clearanceunder Art

®1 Expedialnc. v Autorité de la concurrence and Others, C/22@&EU:C:2012:795, paras 23-31.
®2Brasserie de Haecht v Wilki@3/67, EU:C:1967:408, p 415.

83 velk vWervaeckes/69, EU:C:1969:295, p 299.

% Miller International v Commissior,9/77, EU:C:1978:132, paras 9-10.
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101 para 1 TFEU or anirfdividual exemptiohunder Art 101 para 3 TFEU. Today the
Commission interprets the Art 101 TFEU much mosdiséc and narrower than befote.

The restriction by object or effect aalter native requirements. This is already given by the
text of the treaty, which uses the word “or”. Thigans that there has to be either a restriction
by object or a restriction by effect in order tosean agreement, which is prohibited by Art
101 para 1 TFE® If an agreement has the restriction of competitisrits object, an actual
effect on competition and the market are not takemaccount’ That is the case because the
restriction by object is presumed very harmful difély to have such negative effeéfs.
Therefore, first the actual object of the agreenagrt the economic circumstances have to be
looked at. Only if here is no sufficient restrictiof competition found, the actual effects of
the agreement are investigated. Those effects aren gwhen competition is actually

restricted, distorted or prevent&d.

If other language versions demand object and effeciumulative requirements the ECJ finds
that also these versions have to be interpretedway that the requirements are alternative

ones’®

The differentiation between restriction by objectdarestriction by effect is important,

because some collusion between undertakings atesudiarmful to competition and the
Common Market that they can be banned without t@ission having to prove a concrete
effect on competition and tradé.

This broad wording is necessary because othenkises twould be no prohibition of the

agreement if it does not have as its object thigicen of competition. It is important though

%5 Whish and Bailey “Competition Law” (8th edn, 20%§) 120-121.

% See for exampleSociété Technique Miniér€-56/65, EU:C:1966:38, p 303.

5" BNIC/CLAIR 123/83; EU:C:1985:33, para 22.

% Commission guidelines on the application of Agi6lL(3) of the Treaty, OJ C101, 27.4.2004, para 21.
% Hengst in Langen and Bunte “Kartellrecht” (12tme@014), chapter Kartellrecht, para 218.

O Ferriere Nord C-219/95, EU:C:1997:4430, paras 12-16.

" Hengst in Langen and Bunte “Kartellrecht” (12tme8014), chapter Kartellrecht, para 2B&ef IndustryC-
209/07, EU:C:2008:643, para Wljianz Hungarig C-32/11, EU:C:2013:160, para 35Mobile Netherlands
and OthersC-8/08, EU:C:2009:343, para Bxpedia Inc. v Autorité de la concurrence and Csh€r226/11,
EU:C:2012:795, para 36.
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to define both kinds of restrictions carefully, base there is a different standard of evidence
given. In case that there is a restriction by abjec effect has to be provéhTherefore, the
restriction by object has to be used restrictivmgause there would not be any legal certainty

if the European Institutions could declare anytharmgstriction by object.

Both actual and potential competition is proteddgdArt 101 para 1 TFEU. This means that
also market entry and therefore some kind of freedaf action are securedActual

competition is competition that is going on riglmwwnbetween undertakings, which are active
within the same relevant marké&otential competition on the other hand is the possibility
that an undertaking would bring up the necessasysaand enter the market within short time.

This has to be a realistic possibility and not putieeoretical’>

A restriction of competition by object or effectnche by either a horizontal agreement or a
vertical agreement.”* Horizontal is an agreement that is concluded bymetitors. It is

vertical when it is between non-competitors. Thel E€ted already very early in 1966 in his
Consten and Grundigudgment that the text of Art 101 para 1 TFEtrefers in a general

way to all agreements which distort competitiorhwitthe Common Market and does not lay
down any distinction between those agreements basedhether they are made between
competitors operating at the same level in the enun process or between non-competing
persons operating at different levels. In princjpfe distinction can be made where the

Treaty does not make any distinctidh Ever since then, there cannot be any doubt that

"2Hengst in Langen and Bunte “Kartellrecht” (12tme8l014), chapter Kartellrecht, para 2@@nsten and
Grundig v Commissiqrb6 and 58/64, EU:C:1966:301, p 3&&ef IndustryC-209/07, EU:C:2008:643, para 18.
3 Hengst in Langen and Bunte “Kartellrecht” (12tme8014), chapter Kartellverbot, paras 163 and 164;
Commission Guidelines on the applicability of Altid 01 of the Treaty on the Functioning of the Faan

Union to horizontal co-operation agreements, 2011W@M1, 14.1.2011, para 10.

" Société Technique Miniér€-56/65, EU:C:1966:38, pp 302-303.

5 |n that time it was still Art 85 para 1.

8 Consten and Grundig v Commissi&® and 58/64, EU:C:1966:301, p 339.
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vertical agreements can also restrict competitipohiject or effect and do not only fall under
Art 102 TFEU where the abuse of power element éslad’’

Horizontal agreements might lead to economic b&s)diiecause undertakings can combine
complementary activities, skills and assets. Fuytiiney can Share risk, save costs, increase
investments, pool know-how, enhance product qualiy variety, and launch innovation
faster’.’®

Still they are those contracts that are usuallyeniiely to be harmful for competition. The
typical concern is that the parties are able teerdihe prices and/or are losing their rivalry.
Agreements like this are concluded easier wheretigeen flow of information between the
undertakings. In addition, it gets harder for auties to detect a prohibited agreement when
the undertakings have a lot of contact and charcesllude with each othér.

It is true that vertical agreements are often lemsnful than horizontal ones. Often it brings
advantages and efficiencies even for the consuvestical agreements usually only arise if
there is not enough competition in one of the triaglels and either the suppler or the buyer
has some market powW&f! This is the case when the supplier or the buyenatchave any
better option, depend on the contract and are ftiverén the weaker position. Therefore, the
problem is that when one party is stronger thandther it can force the other one to an
agreement that it does not really want. This is thse for example with resale price
maintenance, quantity forcing or exclusive dealigr&h

A good example for a vertical agreement, which aedjfor the supplier, reseller and the
consumer and still can be forbidden by Art 101 @arBFEU is theDelimitis vs Henninger
Brau AGjudgment. The case is about beer supplier costiaetween the supplier and the
reseller. The two parties are not on the same lefvlle economic process and therefore the

agreement constitutes a vertical contract. The radga for the supplier is that he has a

" Consten and Grundig v Commissji@6 and 58/64, EU:C:1966:301, p 339.

8 Commission Guidelines on the applicability of Al 101 of the Treaty on the Functioning of thedpean
Union to horizontal co-operation agreements, 20111M1, 14.1.2011, para 2.

9 Bishop and Walker “The Economics of EC Competiti@w” (3rd edn, 2010), 5-056 and 5-057.

8 For the definition of market power see above.

81 Commission Guidelines on Vertical Restraints, SETL0) 411 final, para 6.

8 Bishop and Walker “The Economics of EC Competiti@w” (3rd edn, 2010), 5-034 and 5-035.

16



guaranty that he can sell his beer to the resellar is not allowed to buy any other beer.
Therefore, he can by working together with the liesglan the sale of his goods over a
certain period of time. The reseller has the achgmto get a good entry in the market under
favorable conditions. In addition, he has the gotréo be supplied with the goods he needs
for his business. Further, by working in the santerest with the supplier, the quality of the
goods is high and the consumers will be happy aootl conditions for them. The ECJ
stated that the agreement does not restrict cotigmety object because it has quite other
purposes and objectives. Therefore, there migha lestriction by effect. Therefore, it is
necessary to look at the economic and legal comatedttake into consideration that there are
other beer supply agreements, which cumulativeicesompetition by effect. In order to do
that the court had to establish the relevant mdiksdt In this case, the product market was
the one of the distribution of beers for the satel @onsumption of drinks. The relevant
geographic market was national, because most obelee supply contracts were concluded
only nationally. Now the ECJ suggested that in saicdituation one has to look at the nature
and extent of the agreements and further at thesilpbses for competitors to enter the
market. That all depends on how many contracts exis how much ground they cover and
on the degree of saturation of the market and tresumer happiness and fidelity to the
existing brand&® The decision and its explanation are very clear e court explains its
steps very well. It shows how important the relévaarket is and that the agreement never
can be looked at just in the abstract. Furthereip$ understanding that even though for
supplier, reseller and consumer the agreement rbigitgood, but that Art 101 para 1 TFEU

doesn’t only protect the consumer, but competiéisrsuch.

Altogether, bot horizontal and vertical agreemeats covered by Art 101 para 1 TFEU,
because it does not make a distinction between.tRenther, even if vertical agreements are
usually less harmful than horizontal ones, theyalaa restrict competition, even when giving

benefits to the parties and the consumers.

8 Delimitis v Henninger Brau AGC-234/89, EU:C:1991:977, paras 10-27.
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Not every contractual restriction is necessarigpal restriction of competition. An agreement
that tries to achieve a legitimate purpose and résriction is for that purpose vital a
contractual restriction might not fall under thelpibition of Art 101 para 1 TFEU. For this
matter, the objectively necessary restriction &ise to be proportionate and directly related to
the purposé&?

This is only the case when it is impossible to éeaut the ancillary and restrictive part of the
contract without endangering the agreement anguitgose. Therefore, it has to be impossible
to carry out the agreement without the ancillausk. It is not enough that the agreement
would be more difficult to implement and less praifie without the restriction, because in

this case the restriction is not objectively neags®

Whish and Baile%} divide ancillary restraints into two groups. Thegll the above-discussed
commercial ancillarity and introduce a second kitlte regulatory ancillarity. This is an
ancillarity used to ensure a regulatory outcome. éwample for this is thaVouter§’

judgment.

The Wouterscase was about a regulatory decision that praubiawyers to conduct a
partnership with non-lawyers in this case with actants®® After declaring that lawyers can
be undertakings and that the bar of the Netherlamtgh rendered the problematic decision,
therefore is an association of undertakings, thd E©ked at the specific situation in the
Netherland$® There would be an advantage when lawyers and atamuts could work
together as partners, probably even shown by loggsts. Not allowing them into a
partnership deprives of production and innovatibAfter seeing that, the ECJ weighed the
non-competition objectives of the decision agaitts¢ restriction of competition. The

objective was to make sure that lawyers can stayampetition because of the high

8 Whish and Bailey “Competition Law” (8th edn, 201pp 136-137.

8 Whish and Bailey “Competition Law” (8th edn, 201p)137:MasterCard C-382/12 P, EU:C:2014:2201,
paras 89-91.

% Whish and Bailey “Competition Law” (8th edn, 201pp 138-141.

87 Wouters C-309/99, EU:C:2002:98.

8 Wouters C-309/99, EU:C:2002:98, para 2.

8 Wouters C-309/99, EU:C:2002:98, paras 44-71.

' Wouters C-309/99, EU:C:2002:98, paras 87-90.
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concentration of accountants in the Netherlandsiarwder to keep up to their professional
duties as lawyer$- The court stated that not every agreement, whéstricts the freedom of
action necessarily, is forbidden under Art 101 gafd=EU. The ancillary effect of restricting
competition is lawful because it was necessarywliilfthe legitimate purpose of ensuring a
flawless legal service. In order to reach that cfbje the means were proportionate.

Therefore, “reasonable” regulatory rules are nahinithe scope of Art 101 para 1 TFEY.

The letters a-e provide examples of kinds of agesds) which might fall under the
prohibition of Art 101 para 1 TFEU. This list shdulot be understood as a list of forbidden
agreements, but as a list of dangerous ones, wahiehlikely to be prohibited under
competition law. It also has to be noted that ita$ necessary that all of those agreements are
restrictions by object. They might also be a reson by effect or under the circumstances
that they do not fulfill all the requirements oftAt01 para 1 TFEU they might not even
prohibited®

5.2 The Evolution of Restriction of Competition by Object or Effect

shown with Examples of ECJ Case Law

This case from 1966 was about an exclusive deagrgement of washing machines from
Germany in Franc¥. According to the ECJ, such an agreement is noonaatically

91 Wouters C-309/99, EU:C:2002:98, paras 91-105.

92 \Wouters C-309/99, EU:C:2002:98, paras 97 and 109.

% Whish and Bailey “Competition Law” (8th edn, 201p)139.

% (a) directly or indirectly fix purchase or seljrprices or any other trading conditions;

(b) limit or control production, markets, technickdvelopment, or investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent tracsons with other trading parties, thereby pladimgm at a
competitive disadvantage;

(e) make the conclusion of contracts subject t@pizeice by the other parties of supplementary atitigs
which, by their nature or according to commercidge, have no connection with the subject of sootracts.”
% Schroter and Voet van Vormizeele in Schréter, Bakdotz and Mederer “Européisches Wettbewerbstecht
(2nd edn. 2014), chapter 2, para 1B2dro IV ServiciasC-260/07, EU:C:2009:215, para 82.

% Société Technique Minigr€-56/65, EU:C:1966:38.
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prohibited under Art 101 para 1 TFEU but has tdilfthe conditions set out in i Those
elements were listed and examined by the court. @tieem is the restriction of competition
by object or effect. The court states that thesea#ternative requirements and therefore only
if the analysis loes not reveal the effect on competition to bcseritly deleteriou’ which
would be the restriction by object, it has to bewsh that there is an appreciable effect on
competition. Therefore, the agreement had to bkelda@t in the actual context and not only

in an isolated natur®.

With this judgment, the ECJ started to define thwa®e elements. A restriction by object was
just something very bad, meaningeleterious. For the restriction by effect an actual
influence and harm to competition has to be proVée. statements were still quite vague and

short.

Ireland had a high overcapacity in the processeqjos of the beef industry. The need of
reducing the number of processors was seen. Therefioe Beef Industry Development
Society Ltd (BIDS) was founded. Some of the contipetiwould have to leave the market.

The processors staying active in the market shoodpensate those leavindt.

In this case, the ECJ stated that if the objeanoagreement is harmful enough, again he used
the words $ufficiently deleteriod's there is no need to prove an actual effect. Xan@ne the
agreement, all circumstances have to be takenactount. Important is the wording of the
agreement and the objectives it has. Subjectivantidn on the other hand is not needed and

the fact that a crisis shall be overcome by itrslévant'®?

9" Société Technique Minier€-56/65, EU:C:1966:38, p 237.

% Société Technique Minier€-56/65, EU:C:1966:38, p 248.

9 30ciété Technique Minier€-56/65, EU:C:1966:38, pp 249f.

190 Beef IndustryC-209/07, EU:C:2008:643.

101 Beef IndustryC-209/07 EU:C:2008:643, paras 3-7.

192 Beef IndustryC-209/07, EU:C:2008:643, paras 15, 16 and 21.
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The court continues following his AG that the listletters from a-e of Art 101 para 1 TFEU
is not exhaustive, which means that also otheresgeats than the named ones can be a
restriction by object®®

The court acknowledges that there are other obprotued with the agreement, than the ones
that restrict competition, but it takes away theefiom of the operators to determine their
policies on their own, which is against the natwraly of development of the market shares
and it tries to make it harder for new competitaysenter the market. Therefore, it is a

restriction by object and is prohibited under AbtLipara 1 TFEUJ*

In this judgment, the ECJ explains his decisiomtaldnger and in more detail than in the
Société Technique Minéjedgment discussed above. He discusses all thmissions of the
parties and explains why he comes to the decigigain, he emphasizes that the restriction

by object is something especially harmful to contjmet.

This preliminary ruling procedure of the ECJ wasowbinformation exchange in the
Netherland’s mobile telephone network. There wenéy dive mobile telecommunication
operators active at that time in the relevant markieere was a meeting between them, where
they discussed, among other things, the reductfostamdard dealer remuneration. During
that meeting, also confidential information was hexged®® This is problematic for
competition because normally when the dealer renatioa is reduced, it might be that the
dealer starts dealing for the competitors. This igsk of normal competition, which the

undertakings in this case wanted to avdid.

193 Beef IndustryC-209/07, EU:C:2008:643, para 23.

194 Beef IndustryC-209/07, EU:C:2008:643, paras 31-38.

195T_Mobile Netherlands and Other§-8/08, EU:C:2009:343.

1% T_Mobile Netherlands and Other§-8/08, EU:C:2009:343, paras 9-12.

197 T_Mobile Netherlands and Other§-8/08, EU:C:2009:110, opinion of the AG Kokgtara 70.
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This information exchange constitutes a concertadtjge, because it is a kind of cooperation
between undertakings, which does not constitute agmeement, but is a practical
collaboration-’®

In order to find out if the agreement restricts petition there first has to be established
whether it has as its object the restriction of petition and only if it does not, whether it has

as its effect the restriction of competititii.

To be a restriction by object it has to be harmbfults very nature to the proper functioning of
competition. Therefore, it is enough that the agrest has the potential to have a negative
effect on competition in the concrete legal andneoaic context. The actual effect is in this

case only important for the evaluation on how htytndamages and fines are going td'fe.

The AG Kokott made a great comparison for this eratShe compares the restriction of
competition by object to the risk offences (Gefaimgsdelikte) in criminal law: Driving
under alcohol or drug influence is forbidden afsnd accident is caused. The same principle
is used when undertakings are endangering competifihey can be fined even if no one was
actually harmed and no effect has occurred.

The exchange of information is a concerted pracbeeause of the coordination and
collaboration by the undertakings. The new wonnmifation sets aside the uncertainty of the
operation in the market. For competition, it isesgil that each competitor can choose the
policy, he wants to conduct on the market. Thisrastricted through the exchange of
confidential information because it influences #uations on the market of the collaborating
undertakings. Especially on a highly concentratiggbpolistic market, like the Netherland’s
mobile telephone market at that time, the excharigeformation is very likely to influence
the competitors and therefore appreciably effenmetition’?

The ECJ follows the opinion of AG Kokott when findi that it is of no importance that the

consumer welfare is not being impaired, becauselfit para 1 TFEU does not state that it

1% T_Mobile Netherlands and Other§-8/08, EU:C:2009:343, para 26.

199 T_Mobile Netherlands and Other§-8/08, EU:C:2009:343, para 28.

109 T_Mobile Netherlands and Other§-8/08, EU:C:2009:343, paras 29 and 31.

1 T_Mobile Netherlands and Other§-8/08, EU:C:2009:110, opinion of AG Kokott, paia
12T_Mobile Netherlands and Other§-8/08, EU:C:2009:343, paras 32-35.
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protects only the consumer or individual compesitofhe competition law is protecting
competition as such and the structure of the markbis means that a restriction of
competition can even occur when the consumer dgtpedfits from a forbidden agreement.
Of course there is an indirect protection of constsrand competitors because most of the

time when competition is harmed, third parties doprofit from that**®

The ECJ was very strict with his conclusion to flidgment: ‘An exchange of information
between competitors is tainted with an anti-competiobject if the exchange is capable of

removing uncertainties concerning the intended cehdf the participating undertakings**

AG Kokott did point out in her opinion that not eyexchange of information is a restriction
by object!™® This was decided in the cagesnef-Equifaxwhich was about a system that
gathered information for credit institution abouwitgntial borrowers. The clear objective of
the system was to find out how the chances of meay are. This was found a legitimate
object and a restriction by object was denied ey J*°

If looking only at the sentence cited the paragrapbve, one must get, in my view, to a
different solution, which might be wrong. Of coursleere is a difference between the two
cases, but also the exchange of creditability midron about potential borrowers is capable
of removing uncertainties. Therefore, this condusof the ECJ is too broad, making more

agreements a restriction by object than it should.

The French cosmetic firm Pierre Fabre Dermo-Cogquétiwas producing and selling
cosmetics and personal care products. In theirildigion contracts they laid down the rule
that the products can only be sold by pharmacrsdstiaerefore not on the Internet, which was

found a restriction by object of Art 101 para 1 TFBy the French Competition Authority.

13 T-Mobile Netherlands and Other§-8/08, EU:C:2009:343, paras 36-39Mobile Netherlands and Others
C-8/08, EU:C:2009:110, opinion of the AG Kokottyp&8.

14T_Mobile Netherlands and Other§-8/08, EU:C:2009:343, para 43.

5 T_Mobile Netherlands and Other§-8/08, EU:C:2009:110, opinion of the AG Kokgtara 37.

116 Asnef-EquifaxC-238/05, EU:C:2006:734, paras 46-48.

7 pierre Fabre C-439/09, EU:C:2011:649.
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The court of appeal in Paris then referred a qoestdo the ECJ in a preliminary ruling

procedurée®

A selective distribution system that forbids anyesaon the Internet restricts competition,
because consumers might be outside the range aftdhes and they might want to buy the

products on the Internét?

Selective distribution systems always affect comipet If a legitimate reason is given for
such a restriction such amaintenance of a specialist trade capable of progdspecific
services as regards high-quality and high-technglpgoducts, which may justify a reduction
of price competition in favour of competition rétef to factors other than pricg®® This
means for justification of a selective distributisyistem a legitimate objective and goal is

necessary**

Further, it is vital for an exception that the kg8 are chosen because of objective criteria
and because of qualities, which are used on d@harh in the same way. Pierre Fabre fulfills

this requirement?

The last element is proportionality. This meang tha restriction of competition compared to
the legitimate objective must not be unproportionedfavor of the freedom of movement
there has to be said that the necessity of theopaksadvice of the consumer and the
protection from wrong use of the products cannatlbssified highet?®

This judgment states that every selective distidoutsystem with only a very narrow
exception is a restriction by object. This is aldetion that goes too far in my opinion,
because the effect of the contractual clause &f jtikdgment is that the products cannot be
sold on the Internet does not necessarily constauestriction by object, which is harmful by
its very nature. It might be that the restrictiorthe case is just an ancillary constraint, which

18 pjerre Fabre C-439/09, EU:C:2011:649, paras 9-31.

19 pjerre Fabre C-439/09, EU:C:2011:649, para 54.

120 AEG-Telefunken v Commissjdr07/82, EU:C:1983:1351, para 33.
121 pierre Fabre C-439/09, EU:C:2011:649, para 40.

122pierre Fabre C-439/09, EU:C:2011:649, paras 41 and 43.

123 pierre Fabre C-439/09, EU:C:2011:649, para 44.
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has to be part of the agreement, because othetiagsquality and the consumer protection

cannot be obtained.

Insurance companies contracted with car repairessder to fix the cost of the hourly work

for the vehicles insured by the companies. This d@®e to make sure that the car repairers
could start working on the cars right away and wWaubt have to wait and negotiate with the
insurance first. This hourly rate depended on thelver of the insurance contracts the car

repairers sold to customers for the insurance @stion as an insurance broRét.

In the preliminary ruling procedure, the ECJ fireminds again that there has to be a
prevention, restriction or distortion of competition order to fulfill Art 101 para 1 TFEU.

Further he points out that object and effect atermditive requirements, because of the
conjunction “or”. Then the court goes on stating basics about restrictions by object or

effect, citing his case law®

The problem with the agreements is that the hawatly the car repairer gets for repairing a car
for the insurance company directly relates to thenlper of insurance contracts he sold in the
name of the insurance company. An agreement likecdn be a restriction of competition in

two relevant markets: the market of car insurameesthe market of car repafrs.

Although it is a vertical agreement, it can be strietion of competition. Vertical agreements
are usually less harmful in their nature than harial agreements, but they can also have a
very restrictive potential. Therefore, also a \eitiagreement between two not competing

undertakings can be a restriction of competitidhn.

124 Allianz Hungérig C-32/11, EU:C:2013:160.

125 Allianz Hungérig C-32/11, EU:C:2013:160, paras 6-16.
126 Allianz Hungérig C-32/11, EU:C:2013:160, paras 31-38.
127 Allianz Hungérig C-32/11, EU:C:2013:160, paras 39-42.
128 Allianz Hungérig C-32/11, EU:C:2013:160, para 43.
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The objective of the agreements for the insuramcdse stabilization and expansion of their

market shares and for the car repairers it isdreimse their profit?®

The question the ECJ asked was whether the agréem@ensufficient harmful to be declared
a restriction by object. This might be that cass;duse under Hungarian law the insurance
brokers have to be independent from the insuranoganies. Only then, they can sell their
clients the best insurance for them and not ondydhes where the brokers profit from the

most!°

Further, there is a restriction by object in thesecavhen in the economic context the
competition in one of the markets is probably restd or eliminated. To examine this
guestion the national court has to look at the etasgkructure, the existence of alternative
ways of distribution and the market power of thelenakings->*

Also the fact that an association if the car regyaiwas giving recommended prices for such
agreements might be a restriction of competitiorobject when the undertakings confirmed

those decision by concluding contracts with theanization**

Reading through the decision gives the feeling tiratECJ wanted this case to be a restriction
by object. All the phrases at the beginriitigvere just the standard wording that he uses in all
the Art 101 para 1 TFEU cases. The objective ofatpeements to stabilize or expand the
market share of the insurance companies is in ey @ legitimate one that does not have to
constitute a restriction by object. Every undemagkwants to achieve this and competition is
still given by the insurance companies in ordegite out the best prices to the car repairers

to get them to sell their insurance contracts &irttlients.

It is against national Hungarian law that the iasiee broker is dependent on the insurance
companies. So in case that the broker receivesnasbwhen selling the contract and maybe
doing so in his own best interest and not in thentk is against the law. However, why

should this constitute a restriction of competitiop object under EU competition law?

129 Allianz Hungérig C-32/11, EU:C:2013:160, para 44.

130 Allianz Hungérig C-32/11, EU:C:2013:160, paras 46 and 47.
131 Allianz Hungérig C-32/11, EU:C:2013:160, para 48.

132 Allianz Hungérig C-32/11, EU:C:2013:160, paras 49 and 50.
133 Allianz Hungérig C-32/11, EU:C:2013:160, paras 31-38.
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Moreover, when having to check the actual probleth ¥his issue and the influence on the

market — is this not a restriction by effect?

The whole judgment feels like the ECJ is examirangstriction by effect, but really wants it
to be a restriction by object in the end. One @f blest examples for that is para 48 of the

judgment:

“Furthermore, those agreements would also amouat r@striction of competition by object
in the event that the referring court found thaisitikely that, having regard to the economic
context, competition on that market would be elated or seriously weakened following the
conclusion of those agreements. In order to detegntihe likelihood of such a result, that
court should in particular take into consideratitre structure of that market, the existence of
alternative distribution channels and their respeetimportance and the market power of the

companies concernéed

This is more than just looking whether the agredrtsat has as its objective the restriction of
competition has the potential of restricting conitpmt. It is proving an actual effect, which is

necessary, because the drastic harmful naturd @iven in this case.

Also Whish and Baile}/* state that in their opinion the restriction by edijis far from

obvious and that in this case the restriction tierpreted broadly and not narrowly.

This case is an appeal against a judgment of timei@eCourt. It is about an interest grouping
of banks that introduced a payment card system¢twinsured interoperability of the bank

cards issued by the members. With one of the ctrds;lients can pay with the cards at each
trader’s station that any of the member banks besiited and can make withdrawals at the

automatic teller machines of any of the banks éngtouping'*®

134 Whish and Bailey “Competition Law” (8th edn, 201p)131.
135 Groupement des cartes bancaires, C-67/13 P, EQ1@:2204.
136 Groupement des cartes bancair€s67/13 P, EU:C:2014:2204, paras 1 and 3.
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There were banks that issued a lot more cards esudrad a lot less than others. They had a
good income because clients pay for the cards tbegive from those banks. The interest
grouping introduced a fee for those banks thatedsa lot and had only few acquiring
activities in order to make sure that those woubd profit unfairly from the others. The

money was distributed between those banks thahigidacquiring activitied®’

Further a higher membership fee was introduced hvbantained a fixed sum and a fee per
active credit card issued in the first three yéts.

In addition, a dormant member wake-up fee per tssded was started for members that

were not very active before these new meastires.

The Commission found that this was a restrictiomahpetition by object and effect and an
infringement of Art 101 para 1 TFEU. It stated ttfeg relevant market was the market for the
issue of payment cards in France and the measuges avdecision by an association of
undertakings. In addition, she stated that Art fp@fa 3 TFEU was not applicabf®.

After the General Court had dismissed the casésientirety, the case came in front of the
ECJ™! The ECJ was very discontent with the work donéhieyGeneral Court. This is shown

by the criticism throughout the whole judgment.

First, the court reminds that some agreememé&ve€al a sufficient degree of harm to
competitiori so that proving an actual effect is not necess@inpse types of coordination are
“by their very natureharmful to the functioning of competition. Theyed'so likely to have
negative effects, in particular on the price, quignor quality of the goods and servitdkat

it can be called a restriction by object. Heresithe first time he points out that it is clear
through experience that those agreements léadalls in production and price increases,
resulting in poor allocation of resources to therifeent, in particular of consumers*?

137 Groupement des cartes bancair€s67/13 P, EU:C:2014:2204, para 4.

138 Groupement des cartes bancair€s67/13 P, EU:C:2014:2204, para 4.

139 Groupement des cartes bancair€s67/13 P, EU:C:2014:2204, para 4.

140 Groupement des cartes bancair€s67/13 P, EU:C:2014:2204, para 8.

141 Groupement des cartes bancair€s67/13 P, EU:C:2014:2204, para 12.

142 Groupement des cartes bancair€s67/13 P, EU:C:2014:2204, paras 49-51.
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Only if the analysis of the agreement does not sti@awthere is such a danger to competition,
the effect on competition meaning that it has be®vented, restricted or distorted has to be

proven'#®

Further, the ECJ points out that the restrictiorobject has to be interpreted with caution and
narrowly, because here the Commission does not ttapeove the effects and it has to be

prevented that the obligation to prove the effedétting ineffectivé®*

The court criticizes the General Court becausedindt show where the sufficient degree of
harm actually lies. It just pointed out that evhough there was a legitimate purpose in the
agreement, which is the combating of free-ridingldes not preclude the possibility of there

also being a restriction by object. However, thef@i@d to show this restrictive objet

In addition, a problematic point was the estabfigrof the relevant market. The GC followed
the Commission in the thinking that the relevantkeawas the market of issuing bank cards
in France. The GC missed hereby that the intenestpgng is active on the whole payment
systems market in France and both elements thengsaand the acquiring are equally
important for the system to work. Therefore, thievant market has to be the market of

issuing bank cards and acquiring traders in Fraffce.

In addition, the GC made the mistake of finding tih@ agreement is similar to the one in the
Beef IndustryCasé®. In this case there was the real and clear obgcto reduce
overcapacity and for that purpose make undertakvitedraw from the market. Th€artes
Bancaires agreement is different, because the purpose femoi the reduction of an
overcapacity, but to establish a balance betweensguing and acquiring activities of the

banks in order to prevent free-riding within thetgyn*®

In addition, the GC stated that the measures ofinterest grouping might hinder new

competitors to enter the market, because of theuece fee and the additional sums having to

143 Groupement des cartes bancair€s67/13 P, EU:C:2014:2204, para 52.

144 Groupement des cartes bancair€s67/13 P, EU:C:2014:2204, para 58.

145 Groupement des cartes bancair€s67/13 P, EU:C:2014:2204, paras 69 and 70.
146 Groupement des cartes bancair€s67/13 P, EU:C:2014:2204, paras 72-77.

147 See above.

148 Groupement des cartes bancair€s67/13 P, EU:C:2014:2204, paras 83-88.
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be paid for each issued bank card. For other catapetvho cannot afford paying those fees
this might lead to the exclusion of them from tharket. The ECJ following the opinion of
the AG stated that this is true, but this has texemined when looking into the question if

the agreement constitutes a restriction by effadtret a restriction by objett’

After stating that the work was“general failure of analysis by the General Cbamd that
“the General Court failed to fulfits obligation to observe the standard of reviewuieed
under the case-laithe ECJ referred the case back to the GC foo rtalyze whether the

agreement constitutes a restriction by effatt.

The ECJ was very hard to the GC in this judgmehis TWwas probably to point out how
important it is not to mix up restriction by objeatd effect and to remind that it might get
dangerous when the Commission can find agreemestswithout any explanation as a
restriction by object because then she never hasotee an actual effect on competition and

trade.

Also interesting is the explanation given in tidgment in paragraph 51, that when finding a
restriction by object no effect has to be provestause experience shows us already that such

agreements are harmful to competition and the nharke

Altogether, it is a very new and favorable judgmevtich reminds again not to handle the

restriction by object too easily.

Several companies that traded with bananas wessl floy the Commission, because of
forbidden exchange of information that constitudéecdoncerted practice under Art 101 para 1
TFEU. The companies met with each other beforeraténg their prices and therefore the

price was dependant on the information given tcheather, because such information is
necessarily taken into accodnt.

149 Groupement des cartes bancair€s67/13 P, EU:C:2014:2204, paras 80 and 81.

%0 Groupement des cartes bancair€s67/13 P, EU:C:2014:2204, paras 89, 91 and 98.
I Dole Food vs Commissip@-286/13P, EU:C:2015:184.

%2Dole Food vs Commissip-286/13P, EU:C:2015:184, paras 1-20.
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The General Court and the ECJ followed the decisiothe Commission. In the beginning,
the ECJ stated and explained his “basics” aboutdifferentiation between restriction by
object and effect, citing previous case faW.

The ECJ ruled similar as in tAeMobile™* case when he stated that an economic operator has
to determine his policy on the market himself amdiependently. It is allowed that he adapts
his actions when he sees the behaviour of his ctitofse but any direct or indirect contact
between them that may influence the conditionshennharket is forbidden. The exchange of
information reduces uncertainty of the future betaw of the competitors on the relevant
market ‘as regards the timing, extent and details of thaliffraations to be adopted by the
undertakings concerned in their conduct on the mtnd therefore restricts competition by

object®

An influence on consumer prices by the practiceoisneeded, because the competition rules
do not only protect the consumer, but the structidirdtne market and competition as such. It
can be presumed, that undertakings that came ®mgethd exchanged information and
afterwards stayed active will use this informatiamnen acting in the relevant market.

Therefore, a restriction of competition by objeasngiver>°

In this case, the ECJ did not find anything neweigards to the restriction of competition by
object or effect but confirmed his previous case, laspecially the casd3artes Bancaires
andT-Mobile,discussed above. So with this case it becomes ttlabthe ECJ found his way

to look at such restriction cases and will carrydoimg this in a strict but clear way.

This preliminary ruling case coming from Rumaniasvabout the sharing of clients on the
obligatory pension fund market. Several companiemaging pension funds agreed in
bilateral agreements that clients who signed ugviorpension funds at the same time would

153 Dole Food vs Commissio-286/13P, EU:C:2015:184, paras 111-118.

154 T_Mobile Netherlands and Other§-8/08, EU:C:2009:343, paras 32, 33, 35 and 41.
%5 Dole Food vs Commissip-286/13P, EU:C:2015:184, paras 119-122.

1% Dole Food vs Commissip-286/13P, EU:C:2015:184, paras 123, 125 and 127.
157 NG Pensij C-172/14, EU:C:2015:484.
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be shared equally between those two pension fumdguéstion. This is against national

Rumanian law®

The ECJ examined and affirmed a restriction by abj€&irst, he stated again the same
standard sentences he always does in a restrioyi@mject or effect case, before getting into
details**® Agreements that by their very nature have as thigict the sharing of clients are
dangerous to the functioning of competition. Theggether with price fixing agreements are
the most severe restrictions of competittthThe agreement between the pension funds are
such agreements. They were concluded with the perpo strengthen the position of the
parties of the agreement on the market. After cingckhe economic and legal background
and the international character of the agreemémesECJ found that these agreements are a
restriction by object and the number of clientsially affected is irrelevartf?

Interestingly the court found the restriction byemly, because of the sharing of clients, which
had already decided that they wanted the two compan question. The client sharing
happened after the decision making of the clielmtsaddition, it might appear as a fair
mechanism, when persons chose two companies thatdmpanies share them equally.

Therefore, this is again a very strict decisiorthe/ ECJ.

This case was about Maxima Latvija a Latvian erdiing food retail trade. Therefore, it rent
several commercial rooms in shopping centers. Imynm@ those rental contracts a “non-
compete” clause was found that gave Maxima Latthj@ right to consent to companies
wanting to rent other commercial rooms in the shmgpeenters. The question arose whether
this might constitute a restriction by object dieef and the ECJ answered this question in a

preliminary ruling procedurt?

1%8ING Pensij C-172/14, EU:C:2015:484, paras 16-25.
19ING Pensij C-172/14, EU:C:2015:484, paras 28-34.
1%0ING Pensij C-172/14, EU:C:2015:484, para 32.
81ING Pensij C-172/14, EU:C:2015:484, paras 35-54.
162 Maxima Latvijg C-345/14, EU:C:2015:784.

183 Maxima Latvijg C-345/14, EU:C:2015:784, paras 4-10.
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First, the ECJ explained that even though the @& a purely national one, the law in
guestion was built after Art 101 para 1 TFEU andider to have common interpretation of
those rules there is an interest of the EU givashthe ECJ was free to answer the questions
referred to him®*

At the beginning of answering the question whetier clauses constitute a restriction by
object, he explained once again the differenceshasits of this mattéf> Then he stated that
the restriction by object has to be interpretedavally, as he also had before in tBartes

Bancairesudgment discussed abot/8.

The agreements in question are vertical agreemieatsuse there is no competition between
Maxima Latvija and the shopping centers. Never8glas already stated in tAdlianz
Hungariacase discussed above, also such agreements it oesnpetition by object®’

In this case, however the ECJ found that theren@agnough evidence that those agreements
clearly restrict competition, because there is uificgent degree of harm shown. Therefore,

those agreements do not constitute a restrictiombpgct'®®

Then the court examined whether it could be aneageat with restrictive effects. For this,

the economic and legal context has to be takenaictount and also the cumulative effects of
those agreements. The real concrete possibilita @bmpetitor to become active on the
relevant market has to be looked at. In additiamgnemic and regulatory barriers play a

role 1°

Further important is the number and the strengtlthef competitors active in the relevant
market, as well asthe degree of concentration of that market and aust fidelity to

existing brands and consumer habit&’

184 Maxima Latvija C-345/14, EU:C:2015:784, paras 11-14.
185 Maxima Latvija C-345/14, EU:C:2015:784, paras 16-20.
1% Maxima Latvija C-345/14, EU:C:2015:784, para 18.
%7 Maxima Latvija C-345/14, EU:C:2015:784, para 21.
188 Maxima Latvijg C-345/14, EU:C:2015:784, paras 22-24.
189 Maxima Latvijg C-345/14, EU:C:2015:784, paras 25-27.
9 Maxima Latvijg C-345/14, EU:C:2015:784, para 28.
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A restriction by effect is given if the access e imarket is getting harder by all the similar
agreements in question. If the agreement in questantributes to this closing-off of the
market, it restricts competitiori*

This judgment again emphasizes that the restrictign object has to be interpreted
restrictively, as the court already explained ia @artes Bancairesase. Further, the case
affirmed his case law to the examination on théric®n by effect, which he created in the
Delimitis case and thallianz Hungariacase.

The cases discussed above show the evolution abgelaw of Art 101 para 1 TFEU.

In the Société Technique Minemase the ECJ first pointed out whagstriction by object or
effect means. Those are alternative requirements atftere is a restriction by object, there

IS no need to prove an anti-competitive effect.

In theBeef Industrycase, the ECJ explained in more detail the diffeze between object and
effect, stating that a restriction by object is iy very nature harmful for competition.
Whereas for other agreements it is necessary todbohem closer in order to find an anti-
competitive effect. In this case, the normal depalent and freedom of actions on the market
were impaired, because some competitors had te@ leadt it was getting harder to enter the

market. Everything was explained and showed inildegahe ECJ.

The T-Mobile and thePierre Fabre judgments have a very broad interpretation of the
restriction by object. IM-Mobile,the ECJ found that every exchange of informatiat sets
aside uncertainty is a restriction by objectPierre Fabre,the court stated that almost every
selective distribution agreement is a restrictignobject with only a very narrow exception
that has many requirements. Therefore, in thosgnuahts the requirements to find a
restriction by object were not really hard to filllfi

The Allianz Hungariajudgment is a bad example for an evolution ofrésdriction by object

or effect. It shows better the confusion of theursgments of a restriction by object or effect.

" Maxima Latvijg C-345/14, EU:C:2015:784, paras 28-31.
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Again, the court interpreted the requirements foesdriction by object way to broad and just

forced the case to be what he probably was n&staiction by object.

The lesson to draw from tl@artes Bancairegudgment is that the kind of agreements that we
put in the box that contains all restriction by aittj cannot be expanded forever. The

restriction by object has to be interpreted narmotlkian before, because there is no need to
prove an effect. If within this narrow interpretatino anti-competitive object can be found,

an effect has to be given. With this judgment, Bl used a more conservative approatch.

So here again the ECJ reminds himself on the reafsthe distinction between restriction by
object or effect. That it is dangerous if everythoan be a restriction by object despite a very
harmful nature, which also is against the legatawety and further for a restriction by effect
there would be no application area left.

The decision®ole Food vs CommissipiNG PensiiandMaxima Latvijashow that the ECJ
has created a clear case law. Those judgmentsnaffider decisions and emphasize the
narrow interpretation of the restriction by objaad the way the court examines restriction by
effect cases. With these cases the legal certafritye strict case law is improved.

Those judgments show how the ECJ starts at thenbieg, defining the differences, then
from judgment to judgment going into more detad @volving the case law. Then during the
time, he gets to a quite broad interpretation ef ristriction by object until finally mixing
both up entirely. In the end, he found his way bick useful and comprehensible strict case

law.

5.3 Restriction by Object

A restriction by object has to be, as stated indhse law above, sufficiently harmful to
competition. That kind of restriction is alwaysiees, but not always obvious. Therefore, the

content and the objective of the agreement havetimoked at as well as the conduct. If by

72 \Whish and Bailey “Competition Law” (8th edn, 2015)126.
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doing so, sufficient harm to competition is fourttiere is no need to prove any anti-

competitive effect’®

Experience shows that those restrictions by obpet so harmful that they lead to

produced’ Further, it is often coming to a reduction ohsomer welfare, because consumers
have to pay higher prices than they would on a imgrknarket situation’* Especially the
price, quantity or quality of goods or servitese protected by finding some agreements a

restriction by object’®

An advantage of the restriction by object is thagives legal certainty. There are some
agreements that are known as such harmful resmngtand the undertakings know that they
are not allowed to contract in such a way. In tsay, it works as a deterrent for théff.

The legal certainty that when an agreement falte i certain category it constitutes a
restriction by object does not mean that the r&@gin by object contains a presumption of an
anti-competitive effect. Therefore, it is not pddsito argue for an undertaking that in the
special case, there is no effect on competitidrAbout this topic, also see above the
comparison of the restriction by object with drudikving made by AG Kokott in thd-

Mobile Netherlands and Othecsse.

Contrary to the restriction by effect, when lookigthe restriction by object it is enough that

the agreement has the potential to have negatfeetefon competition. This means that the

specific contract is capable of restricting comipmti*’®

173 Alexander Italianer, “The Object of Effects” (spkel0. December 2014), p 2.

17 Commission guidelines on the application of AHi8lL(3) of the Treaty, 0J C101, 27.4.2004, para 21.
175 Commission’s Guidance on the restriction of coritioet “by object” for the purpose of defining which
agreements may benefit from the De Minimis Noti8@/D (2014) 198 final, p 3.

7% \Whish and Bailey “Competition Law” (8th edn, 2015)128.

17 Alexander Italianer, “The Object of Effects” (sphel0. December 2014), p eneral Motors and Opel
Netherland vs Commissipf-368/00, EU:T:2004:275, para 104.

18 Hengst in Langen and Bunte “Kartellrecht” (12tmeB014), chapter Kartellrecht, para 221.
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This is a huge relief of burden of proof for then@uission, which is why she cannot just use
the restriction by object all the time, but hasrtterpret it narrowly.’”® The positive side is
that the restriction by object safes time and ¢dbis negative side is that the Commission

might be tempted to use it too often, because sherdoes not need to proof an effect.

An agreement constituting a restriction by objéctits the freedom of action of the parties
and the situation on the market chantj8&lhis is the reason, why also the relevant market

has to be established.

The agreement has to be examined not isolatedjnbthe economic and legal context.
Therefore, also the nature of the goods and sexvaewell as the actual conditions and the

structure of the relevant market are being lookéd'a

Especially important is the wording of the agreetnére content and the objectives pursued
by it. In addition, taken into account has to be lehaviour of the parties on the market and
the actual conducf? This behaviour is most important when the wordifighe agreement is
not clear or the text does not contain what thdigmmactually wanted to agree on. If the
parties are only trying to restrict competitionf lave incapable of doing so, this does not fall
under the prohibition of Art 101 para 1 TFE®.

The subjective ideas of the parties of the agre¢rasn not relevant, only the content, the
objectives and purpose of the contract are. A stibge intention is also not needed to
establish a restriction by object. In the casehsaig intention is given and known about

19 Whish and Bailey “Competition Law” (8th edn, 2015)128.

180 schréter and Voet van Vormizeele in Schréter, Bakdotz and Mederer “Européisches Wettbewerbstecht
(2nd edn. 2014), chapter 2, para 121.

81 Hengst in Langen and Bunte “Kartellrecht” (12ttneB014), chapter Kartellrecht, para 221.

182 commission guidelines on the application of Ari8l1(3) of the Treaty, OJ C101, 27.4.2004, para 22.

183 Schréter and Voet van Vormizeele in Schréter, Bakdotz and Mederer “Europaisches Wettbewerbstecht
(2nd edn. 2014), chapter 2, para 120.

37



anyways, it can be taken into account by the caod of course, it is an indication for a

restriction of competition®*

Further, other legitimate purposes and aims ofatireement are not relevant when finding a
restriction by object® It might be though that the restriction is justifiwith certain objective
means such as health or saféfyThis was given in th¥eca-Medinacase where the general
objective of the agreement was to combat dopinggtwbf course limited the freedom of the
athletes and was capable of producing an advefset @n competition, when athletes were
excluded because of doping. Nevertheless, the ECitled that this was justified by the
legitimate objective of ensuring a competitive $pand a healthy rivalry between

competitors-®’

The best way to find out if an agreement contaimesériction by object is to look at other

cases of the ECJ and the General Court where actalestriction was given. When the given
case is very similar, a restriction by object maydgiven. Otherwise it might not be, because
the restriction by object has to be interpretedavaly. In addition, one must be careful when
there is a legitimate aim or purpose behind theeagent, such as free riding in tGartes

Bancairesudgment discussed abotf&.

As we learned from thBeef Industryjjudgment there is no exhaustive list of restricsidy

object. Especially is the prohibition not limitezthe list of Art 101 para 1 lit a*&’

There were several cases where a restriction Bcobjas found®

184 Hengst in Langen and Bunte “Kartellrecht” (12tme@014), chapter Kartellrecht, para 222; Mestméekel
Schweitzer “Europdaisches Wettbewerbsrecht” (3rd 20t4), § 11 para 3&eneral Motors vs CommissioG-
551/03 P, EU:C:2006:229, paras 77-78.

185 Beef IndustryC-209/07, EU:C:2008:643, para Zaeneral Motors vs CommissioB-551/03 P,
EU:C:2006:229, para 64.

186 Commission’s Guidance on the restriction of coritioet “by object” for the purpose of defining which
agreements may benefit from the De Minimis Noti8@/D (2014) 198 final, pp 4-5; Hengst in Langen and
Bunte “Kartellrecht” (12th edn. 2014), chapter Kdirecht, para 222; Whish and Bailey “Competiticaml” (8th
edn, 2015) p 124.

18" Meca-Medina v Commissip@-519/0 P, EU:C:2006:492, paras 43-47.

188 Alexander Italianer, “The Object of Effects” (splel0. December 2014), p 13.

189 Whish and Bailey “Competition Law” (8th edn, 201p)129;Beef IndustryC-209/07, EU:C:2008:643, para
23.
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> Price fixing and exchange of information relatingfuture prices?*
> Market sharing, quotas, collective exclusive degtti
» Controlling outlets and export bafis.

The Commission tells us, that all the restrictitimst are black-listed in her block exemption
regulations or hardcore restrictions in her guiteland notices, will be found by her as a

restriction by object?*

Whish and Baileylid invent the tbject bo%, where all restrictions by objects can be found.

It is divided into horizontal and vertical agreertsei®

» Horizontal agreements: price fixing, exchange débrimation that reduces uncertainty
about future prices, market sharing, limit outputluding the removal of excess
capacity, limit sales, collective exclusive dealengd paying competitors to delay the

launch of competing product®®

> Vertical agreements: impose fixed or minimum resalee, impose export bans,

selective distribution agreement and certain agesgsnafter scrutiny’’

However, even when there is an agreement thatvatllsn the scope of the object box, the
actual context has to be taken into account, becander special circumstances even then

there is no restriction by object givéet.

190 Wwhish and Bailey “Competition Law” (8th edn, 201pp 129-130; similar in Commission’s Guidance lom t
restriction of competition “by object” for the purpe of defining which agreements may benefit froenbe
Minimis Notice, SWD (2014) 198 final, p 5.

91 T_Mobile Netherlands and Other§-8/08, EU:C:2009:343, para 4¢le Food vs CommissipfL-286/13 P,
EU:C:2015:184, para 12BNIC/CLAIR 123/83; EU:C:1985:33, para 22.

192 Beef IndustryC-209/07, EU:C:2008:643; Commission’s Decision [8¢(2013) 3803 (Lundbeck).

193 European Night Service$-374/94, T-375/94, T-384/94, T-388/94, EU:T:19988, GlaxoSmithKline C-
501/06, EU:C:2009:610, paras 59-80erre Fabre C-439/09, EU:C:2011:64%an Landewyck209-215/78,
EU:C:1980:248.

194 Commission guidelines on the application of AHi8lL(3) of the Treaty, 0J C101, 27.4.2004, para 23.
195 Whish and Bailey “Competition Law” (8th edn, 201p)132.

1% Whish and Bailey “Competition Law” (8th edn, 201p)132.

197 Whish and Bailey “Competition Law” (8th edn, 201p)132.

198 Whish and Bailey “Competition Law” (8th edn, 201p)133.
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5.4 Restriction by Effect

If there is no restriction by object given in amegment the next step is looking for any anti-
competitive effects. This is the case mostly whwa primary objective is the improving of
performance and efficiency of the undertakifisThe analysis of the impact of the
agreement in question on the actual economic agal market and competition has to be

investigated comprehensivel}f

The effect does not have to have already occunrdte market. It is enough that there is a
high probability that it will in the close futur@his rule helps the authorities to intervene
early, not having to wait for harm to hap&h.

An advantage of the restriction by effect is thatheconcrete situation is looked at in detail
and the decision is a case-to-case judgment, witheractual harm of an agreement has to be

shown and proveff? This is very fair, but also time consuming andengive.

The ‘theory of the bunch(Biindeltheorie) helps to give a detailed insighthe real market.
It states that all agreements of the same kintiensame legal and economic context have to
be looked at together. So even when one agreemyatddif is harmless, all of them together

may be a restriction of competition and with ttisdry, they are prohibited®

199 paschke in Bornkamm/Montag/Sécker “EuropéischesDeutsches Wettbewerbsrecht” (2nd edn, C. H.
Beck 2015) Art 101 AEUV, para 173.

200 Hengst in Langen and Bunte “Kartellrecht” (12tmeB014), chapter Kartellverbot, para 233.

21 gchroter and Voet van Vormizeele in Schroter, Bakdotz and Mederer “Européisches Wettbewerbstecht
(2nd edn. 2014), chapter 2, para 125.

202 Alexander Italianer, “The Object of Effects” (splel0. December 2014), p 6.

203 Mestmacker and Schweitzer “Europaisches Wettbesvecht” (3rd edn. 2014), § 11 para 58.
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An agreement constitutes a restriction by effecemvh actually prevents, restricts or distorts
competition?®* Therefore, an extensive analysis of the relevarket is needetf” Important
factors that have to be found out about the relevaarket are the number of producers
present on the market, the consumer happinesshéathxisting products and the existence of
any intellectual property right8® It is unlikely that there is a restriction by effewhen the
agreement in question is needed for a market emtnych would not be possible for the

undertakings otherwis®’

It already constitutes such a restriction whengbsition of a third party is affected. This is
the case when they are forced to leave the maricktndnen it is getting harder for them to
enter the markéf® The prevention of parallel imports, a restricteztess to supply or
technology, etc. also fall under this categ@fyln the Deere vs Commissiosase the
exchange of information constituted a restrictignelfifect, because it reduced the degree of
uncertainty of the market behaviors of the undeéntgk and it restricted other competitors,

which are not part of the registry in questfoh.

Another restriction of competition is a negativepewt on the consumer. This is for example
the case when the quality or quantity gets worsthemrice gets too high! Of course, the

rules of competition do not only protect the consuror the other competitors, but also
competition as such. This means that a negativadtgn the situation of the consumer is not

necessary to find a restriction of competitfoh.

204 35ee wording of Art 101 para 1 TFEU.

25Whish and Bailey “Competition Law” (8th edn, 201p)133.

2% Bellamy and Child “European Union Law of Compeiiti (7th edn, 2013), para 2.100.
2702 GermanyT-328/03, EU:T:2006:116, para 68.

208 Hangst in Langen and Bunte “Kartellrecht” (12tmeB014), chapter Kartellverbot, para 234.
209 Bellamy and Child “European Union Law of Compeititi (7th edn, 2013), para 2.103.
#%Deere vs Commissio-7/95 P, EU:C:1998:256, paras 80-92.

2l Hengst in Langen and Bunte “Kartellrecht” (12tmeB014), chapter Kartellverbot, para 234;
GlaxoSmithKlineC-501/06, EU:C:2009:610, para 63.

#2T_Mobile Netherlands and Other§-8/08, EU:C:2009:343, paras 36-&laxoSmithKling C-501/06,
EU:C:2009:610, paras 63-68lovenska sporiféa, C168/12, EU:C:2013:71, para 18.
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On a market where the given scope for competisdmiited any additional restriction will be

regarded as a significant imp&tt.

Important is that the effect on the market hasa@bleast partially caused by the agreement

in question. Nothing else can be blamed on thegsarf

Culpability of the undertakings is not needed ttaleléssh that an agreement contains a

restriction by effect. It is just taken into accowhen it comes to the question of damafges.

Finding a restriction by effect is a case-to-castenination. Therefore, something like an

“effect bokX cannot exist.

A famous example for a restriction by effect casehie preliminary ruling decision in the
Delimitis vs Henninger Brau A judgment of the ECJ. It was about a contract betwe
brewery and a publican. The publican is the licernsfea public house, which was owned by
the brewery. The contract contained a clause thiéged the licensee to buy all the beer he
sells from the brewery unless it is from a diffarbfember State. Further, he has to purchase
a minimum quantity of beer each year. If he dogsheohas to pay a penalty. The publican
claims that the agreement is void and not enfolleaafder Art 101 TFEJ!’

The beer supply agreement is a vertical agreentemis advantages for the supplier and for
the reseller. The supplier has guaranteed outlelswaorking together with the reseller it is

easier to plan the sale of goods over a long persiotime. The reseller has access to the
market often under favourable conditions and a ajuae of getting the supplies he needs.

Further, because both of them are interested imptiog the sales of the goods both of them

23 Bellamy and Child “European Union Law of Compeititi (7th edn, 2013), para 2.105.

24 schroter and Voet van Vormizeele in Schroter, Bakdotz and Mederer “Européisches Wettbewerbstecht
(2nd edn. 2014), chapter 2, para 126.

#>gchroter and Voet van Vormizeele in Schroter, Bakdotz and Mederer “Européisches Wettbewerbstecht
(2nd edn. 2014), chapter 2, para 126.

1% Delimitis v Henninger Brau AGC-234/89, EU:C:1991:977.

27 Delimitis v Henninger Brau AGC-234/89, EU:C:1991:977, paras 2-6.
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will support the quality and the consumer servidee ECJ finds that agreements like this are

no restriction by object*®

To find a restriction by effect, first the relevamtarket has to be established. The relevant
product market, which is defined by the relevamineenic activity, is the sale of beer in
public houses. The relevant geographic market isn@ey, because beer supply agreements

are usually entered into on a national I€Val.

Further, the agreement in question cannot be loakédl isolation but also other beer supply
contracts have to be taken into account when askiveher they are influencing the entry of
new competitors into the market. A potential contpetas to have the actual and concrete
possibility to enter the market. Therefore, he toalse given the possibility to buy a brewery,
sell to public houses or open new ones. In additioa conditions of competition have to be
analysed. Important factors for this are the nunavet size of producers on the market, the

saturation and the fidelity of the consumers toetkisting producté°

In case of finding that it is hard to get accessh® market the question is in how far the
agreement in question contributes to the cumulatfect. Important factors for this are the
position of the parties on the market and the domaif the agreement. When the contribution

of the agreement to the sealing-off effect is gigant, a restriction by effect is givéfr

This judgment shows the different steps of analygisen examining a potential restriction by
effect case:

1. A general analysis of the type of agreements, thamtages and purpose is needed
first. Here the question of whether this can beestriction by object has to be

answered??

2. The relevant product and geographic market has established?®

218 Delimitis v Henninger Brau AGC-234/89, EU:C:1991:977, paras 10-13.

219 Delimitis v Henninger Brau AGC-234/89, EU:C:1991:977, paras 16-18.

220 Delimitis v Henninger Brau AGC-234/89, EU:C:1991:977, paras 19-22; see isste C-214/99,
EU:C:2000:679, paras 25-26.

221 Delimitis v Henninger Brau AGC-234/89, EU:C:1991:977, paras 24-26; see ldisste C-214/99,
EU:C:2000:679, para 27.

222 Delimitis v Henninger Brau AGC-234/89, EU:C:1991:977, paras 10-13.
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3. Is there a possibility for new competitors to entiee market and what does this

possibility look like?**

4. In the case that the access to the market is aestriis there a contribution of the
agreement in question to the cumulative effectfdfe is, a restriction by effect under
Art 101 para 1 TFEU is givef?®

The ECJ himself summarizes that two conditions havde fulfilled in order to find a
restriction by effect: The market access has todificult for new competitors and the
contract in question has to contribute to this irsignificant way??® This is called the

“Delimitis two stage test?’

5.5 Consequence of Finding a Restriction of Competi  tion by Object
or Effect — Art 101 para 2 TFEU

In case that there is an agreement that restrictgpetition by object or effect Art 101 para 2
TFEU stated that itshall be automatically voitl

This means that an agreement that fulfills the dars of Art 101 para 1 TFEU is directly
inexistent and inapplicable. If the agreement canséparated into a prohibited and a not-
prohibited part, only the part, which is subjecttite prohibition, is void and the rest of the
agreement is still in existence. Just if the whadatract cannot be separated in such parts all

of it is invalid 228

22 Delimitis v Henninger Brau AGC-234/89, EU:C:1991:977, paras 16-18.

224 Delimitis v Henninger Brau AGC-234/89, EU:C:1991:977, paras 19-22.

225 Delimitis v Henninger Brau AGC-234/89, EU:C:1991:977, paras 24-26.

226 Delimitis v Henninger Brau AGC-234/89, EU:C:1991:977, para 27.

227 Bellamy and Child “European Union Law of Compeiiti (7th edn, 2013), para 2.083; Schréter and Voet
van Vormizeele in Schréter, Jakob, Klotz and Med&eeiropaisches Wettbewerbsrecht” (2nd edn. 2014),
chapter 2, para 127.

228 Hengst in Langen and Bunte “Kartellrecht” (12tmed014), chapter Kartellverbot, paras 450-4Bagiété
Technique MiniereC-56/65, EU:C:1966:38, p 30€pnsten and Grundig v Commissi&t and 58/64,
EU:C:1966:301, p 344.
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This voidness is an absolute one, which is aimedvatyone and against everyone. Any

private law consequences are to be determinedeblaih of the Member StatéS

5.6 Exception of Art 101 para 3 TFEU ?*° — Rule of Reason?

In order to be accepted under Art 101 TFEU an agee¢ that constitutes a restriction by
object or effect has to fulfil all the conditiontseut in para 3. In case of a restriction by
object, this is also possible but rather unlikéfyThose contracts are then allowed, because
there is an efficiency benefit such as cost savimgs better quality of the products. In
addition, the consumers have to profit from theeagrent. This means that their situation
must not be worse than without the agreement. ¢bigd be shown by lower prices or a
better quality of the goods and servié&s Further, it is necessary that the objective
advantages are appreciable and outweigh the distadyes for competitioft>

Further, the efficiencies and benefits cannot beesxed in another way. This means that the
agreement and the ant- competitive measure mustdispensable for the goal. In addition,

there can never be the elimination of competitioa substantial part of the markét.

Another obstacle is that the one who wants to lemgted by Art 101 para 3 TFEU has to
prove that the agreement fulfils the conditionserBifiore, ashift of the burden of proof is

given from the authorities to the undertakingstestion>>>

22 Hengst in Langen and Bunte “Kartellrecht” (12tme@014), chapter Kartellverbot, paras 450-457.
20 The provisions of paragraph 1 may, however, bedated inapplicable in the case of:

- any agreement or category of agreements betweaaertakings,

- any decision or category of decisions by assineiatof undertakings,

- any concerted practice or category of concertadtjzes,

which contributes to improving the production ostdbution of goods or to promoting technical coeomic
progress, while allowing consumers a fair sharthefresulting benefit, and which does not:

(a) impose on the undertakings concerned restnistichich are not indispensable to the attainmettiexde
objectives;

(b) afford such undertakings the possibility ofr@hating competition in respect of a substantiat pathe
products in question.”

%! Commission’s Guidance on the restriction of coritioet “by object” for the purpose of defining which
agreements may benefit from the De Minimis Noti¥@/D (2014) 198 final, p. 4.

%32 Bishop and Walker “The Economics of EC Competiti@w” (3rd edn, 2010) 5-005 and 5-006.

233 Consten and Grundig v Commissi&® and 58/64, EU:C:1966:301, pp 396-3G8FxoSmithKlingC-
501/06, EU:C:2009:610, para 92.

234 Bishop and Walker “The Economics of EC Competiti@w” (3rd edn, 2010) 5-005 and 5-006.
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The US Antitrust law knows as their “restriction blgject” so-called “per se” prohibitions in
the Sec. 1 Sherman Act. Those agreements listed #re always found a restriction of
competition without looking at the specific situati There is only the exception of theute

of reason” which takes into account both the pro- and thie-@wmpetitive effect in order to
justify some of the agreements. This is not neededer European law, because the
restriction by object is not a “per se” prohibitidoe to the exception of Art 101 para 3 TFEU.
This exception under para 3 contains the conditionbe exempted from Art 101 para 1
TFEU 2%

This is explained in more detail in the judgmenttef General Couétropole télévisioR®’
First, the Court points out that the courts of Elé never stated that there was a rule of
reason. If there was a rule of reason where pesiivd negative effects of an agreement
would be examined under Art 101 para 1 TFEU, Arl Jara 3 TFEU would lose its
effectiveness, because it stated the requiremerdsruvhich the agreement can, due to its
positive effects, be exempted from the prohibitwdrArt 101 para 1 TFEU. Implying a rule of
reason would be against the system within Art 1BET 2%

Just because the prohibition of Art 101 para 1 TFEUnot used in an abstract and
undifferentiated way on every restriction of theddom of action, also considering the actual
circumstances, does not mean that there is a wagghfi pro- and anti-competitive effects,

neither does it mean that a rule of reason exisE competition lavi>®

6. Conclusion

In order to be prohibited under Art 101 para 1 TFEiddertakings or an association of
undertakings have to conclude an agreement, aioie@fan association of undertakings or a

concerted practice. Which of them is concludedisimportant because they are all covered.

23> GlaxoSmithKline C-501/06, EU:C:2009:610, para &lpvenska sporitéa, C68/12, EU:C:2013:71, para
32.

3¢ Mestmacker and Schweitzer “Europaisches Wettbesvecht” (3rd edn. 2014), § 11 para 34; Whish and
Bailey “Competition Law” (8th edn, 2015), p 142.

27 Métropole télévisionT-112/99, EU:T:2001:2464.

238 Mmétropole télévisionT-112/99, EU:T:2001:2464, paras 72-74.

239 Métropole télévisionT-112/99, EU:T:2001:2464, para 77.
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Further, the relevant market has to be establishédd the frame where the agreement might
restrict competition. The relevant market is venportant for both: the restriction by object
and effect, because when not knowing the market, dan one be sure that the market can be

influenced and competition on that very marketdsdricted?

When having established the relevant market, theerad impact on competition will be
examined. To find the impact on an agreement, thmter-factual can help. Therefore, the
situation is looked at how it is now and how it wblbe without the agreement. The
difference of the both situations is the influerafethe agreement. In addition, a check of
appreciability is necessary, in order to find duhe parties are having enough market power

to influence the market with their agreement.

The next step is finding out whether the agreerequestion contains a restriction by object.
In my view, it is important to first denying a rastion by object before examining any effect
and not just saying it is a restriction by effdotcause the effect is obvious and easier to
prove. Therefore, in my opinion there is a priowfythe restriction by object. In addition, in
some cases the ECJ mentioned that he first exantiaegstriction by object and only if there
is none he looks at any effects of the agreerfféthis makes also sense, because in Art 101
para 1 TFEU the restriction by object is mentiobedbre the restriction by effect, as is for

example the agreement mentioned before the codgeréetice, which is also subsidiary to it.

Further, the examination of the restriction by abjand the restriction by effect should be
different, because different things have to be émb&t and proven. It is important that there is
a clear cut between the two elements and that there mix up, like there was in my opinion

in theAllianz Hungériacase mentioned above.

Also in my view, the differentiation is a useful@rbecause bot elements pursue different
objectives that are beneficial. The restriction blgject gives legal certainty, because
undertakings know that certain kinds of agreemen¢sprofited and therefore they are not
surprised and are hopefully also deterred from lcmireg such contracts. On the other hand,
the restriction by effect is needed for less hatnafygreements, where an actual effect on

240T_Mobile Netherlands and Other€-8/08, EU:C:2009:343, para 28laxoSmithKlineC-501/06,
EU:C:2009:610, para 55.
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competition has to be shown. This is a case-to-dasesion, where a lot of analysis of the
case and situation in question is needed. This shdKairer, but also more time consuming
and expensive. Both elements have their objectie their scope of application, which

makes sense.

Altogether, the ECJ is still developing the exampes of the two elements and of course,
they will always change through time. With tGartes Bancairegudgment, the court made
an important step to differentiate again betweendlements and correctly emphasised that
the restriction by object has to be interpretedavally. Overall, we can for sure expect more
exciting changes in the future, which will hopejulstrengthen the &tes Bancaires

judgment’s statements.
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Abstract

Das europaische Wettbewerbsrecht findet sich in Agn101-109 AEUV. Diese Arbeit
befasst sich mit Art 101 Abs 1 AEUV, welcher Velmnungen zwischen
Wettbewerbsteilnehmern verbietet, die geeignet siddn Handel zwischen den
Mitgliedstaaten zu beeintrachtigen und eine Wetthbgbeschrankungpezwecken oder

bewirken. Die Arbeit hat ihren Schwerpunkt in der Auslegutigser letztgenannten beiden

Elemente und geht dabei vor allem auf die Entwieglder Rechtsprechung des EuGH ein.

Nicht jede Vereinbarung beschrénkt den WettbewEdomuss vielmehr ein negativer und
spurbarer Effekt auf den Markt gegeben sein. Geazgthiird durch die Regelung nicht blof3
der Verbraucher, sondern die Struktur des Markied der Wettbewerb als solche, was
bedeutet, dass eine Vereinbarung nicht erst darpbreist, wenn ein negativer Effekt fur
den Konsumenten bewiesen werden kann. Aktueller potkntieller Wettbewerb sind

gleichermalRen geschitzt. Es darf demnach auch dektdhtritt nicht verhindert oder

Ubermaliig erschwert werden. Weiters kénnen sowohkdntale (zwischen Unternehmen,
die miteinander im Wettbewerb stehen), als auchikae (zwischen Unternehmen, die
miteinander nicht im Wettbewerb stehen) Vereinbgaimvon dem Verbot des Art 101
AEUV erfasst sein.

Die Elemente ,bezwecken® und ,bewirken“ sind altim zu verstehen. Dies ergibt sich
bereits aus der Verwendung des Wortes ,oder* im e@estext. Aufgrund ihrer

unterschiedlichen Auswirkungen ist es wichtig,aiseinanderzuhalten und zu definieren:

Eine bezweckte Wettbewerbsbeschréankung liegt vor, wenn das Zéel \dereinbarung die

Wettbewerbsbeeinflussung ist. Ein solcher Vertsa@ileine schon als ausreichend schadlich
anzusehen, was dazu fuhrt, dass ein wirklicherlisafauf den Wettbewerb nicht mehr zu
beweisen ist. Es genigt, dass ein solcher mogithEine Intention der Parteien ist nicht
Voraussetzung, aber jedenfalls ein Indiz fir eidettbewerbsverstol3. Der EuGH hat
richtigerweise ausgesprochen, dass das Elemernvedsveckten Wettbewerbsbeschrankung
eng interpretiert werden muss, da die damit verbnadBeweislastverschiebung und der
Entfall des Nachweises eines direkten Effekts @uf \Wettbewerb und den Markt andernfalls

zu einer Inflationierung von Wettbewerbsverstofigmwén wirden.
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Liegt keine bezweckte Beeinflussung vor, so ispdifen, ob die fragliche Vereinbarung eine
Wettbewerbsbeschrankungewirkt. Dazu muss sehr wohl ein negativer Effekt auf den
Wettbewerb bewiesen werden. Dies erfordert zumreieme umfassende Analyse des
Vertrages. Zum anderen mussen alle BedingungedeamfMarkt, auf dem die Unternehmen

aktiv sind, berucksichtigt werden.

Die Vereinbarungen, die eine Wettbewerbsbeschréankumezwecken, koénnen in
rechtssicherer Weise vermieden werden, da durchluliikatur des EuGH klargestellt ist,
welche Art von Vertragen darunter féallt. Demgegestlegt bei der Priufung des Effekts
immer eine Einzelfallentscheidung vor, deren Ergelmicht immer bzw nicht vollstandig
vorhersehbar ist. Es mussen alle Umstande berintigtioverden, was einen erheblichen
Argumentationsspielraum er6ffnet und der Einzediléchtigkeit dient. Jedenfalls ist die
Prifung des Elements des bewirkten VerstoRes mittide mehr Aufwand verbunden als die
Variante des bezweckten VerstoRes. Die JudikatudéaEuropaischen Kommission durch
die Forderung einer engen Auslegung der bezweck&itbewerbsbeschrankung, die
Berufung auf diese erschwert und diese somit auf deutlich mihevolleren Weg des

Nachweises eines bewirkten Verstof3es verwiesen.
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