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Abstract (English)

This master thesis examines the economic perspective of whistleblowing and is implicitly
divided into a theoretical and an applied part. First, the concept of whistleblowing is
analyzed with respect to different types of costs, thereby using well-known law and
economic figures which are able to reduce these costs to a minimum. It is shown that the
wrongdoer in a whistleblowing case can be best described as the cheapest cost avoider,
being able to minimize primary costs. Moreover, since this person does not disclose its
wrongdoing activity, the whistleblower is identified as the cheapest briber. The
whistleblower is able to overcome the sometimes prohibitively high transaction costs. By
eliminating the barrier of information asymmetry between the authorities and the offender,
the whistleblower minimizes the tertiary costs such as investigation and administration

costs.

Second, this master thesis conducts a law and economic analysis of the current European
and Austrian whistleblowing legislation, by focusing on the incentives and current status
of protection of whistleblowers. Thereby legal rules are confronted with some economically
useful criteria developed by earlier literature. It concludes that most of the legal rules both
in Europe and Austria cannot meet the requirements for an economically sound
whistleblowing law. Lawmakers should first implement a common whistleblower protection
standard in order to strengthen the uniform protection across the EU member countries,
and second seek to offer economically useful incentives for the sake of preventing harmful
wrongdoings such as economic crimes and corruption. However, the European institutions

lack of political will to further improve whistleblower protection.



Abstract (German)

Die vorliegende Masterarbeit untersucht das Phanomen von Whistleblowing aus
Okonomischer Sicht. Der theoretische Teil der Arbeit charakterisiert zunachst mittels
rechtsbkonomischer Figuren und Instrumente den Prozess, welcher sich hinter
Whistleblowing verbirgt. Dabei kann zum einen festgehalten werden, dass zwischen dem
Tater des Fehlverhaltens und dem sog. cheapest cost avoider in den meisten
Whistleblowing-Fallen eine Personalunion besteht. Diese Person konnte die priméren
Kosten minimieren, wobei sie es aus Rationalitdtsgriinden unterlasst. Zum anderen kann
der Whistleblower die oft uniberwindbare Informationsasymmetrie zwischen den
Behodrden und dem Téater beseitigen, indem er einen (anonymen) Hinweis gibt. Dadurch
konnen die tertidren Kosten, wie beispielsweise Ermittlungs- und Administrativkosten,
erheblich gesenkt und der Whistleblower aus rechtsékonomischer Perspektive als sog.

cheapest briber charakterisiert werden.

Der angewandte Teil dieser Masterarbeit zieht die derzeitige Rechtslage betreffend den
Schutz von Whistleblowern in Europa und in Osterreich als Untersuchungsgegenstand fir
eine 6konomische Analyse des Rechts heran. Dabei zeigt sich, dass die uneinheitlichen
gesetzlichen Regelungen 6konomische Anforderungen nicht zufriedenstellend erfillen, da
der Schutz einige Schwachstellen aufweist und positive Anreize fir Whistleblower in den
meisten Fallen gar nicht erst vorgesehen sind.

Zusammenfassend wird sowohl den europaischen Institutionen als auch dem
Osterreichischen Gesetzgeber empfohlen, den Schutz von Whistleblowern einerseits zu
starken und zu vereinheitlichen, und andererseits den Hinweisgebern starkere

kompensatorische und finanzielle Anreize zu bieten.



1. Introduction

The concept of whistleblowing does not play an important role for most of us in our daily
life. Often individuals even do not know what the phrase of “blowing the whistle” exactly
means and believe that it is not worth discussing the phenomenon. However, this simple
and perhaps naive approach is terribly wrong, as this present master thesis shows.
Regarding recent international developments of investigating crimes such as fraud,
corruption, or other economic crimes, the state’s prosecution’s success in detecting a
crime often heavily depends on the disclosure of necessary information by an informant,
a leaker, a whistleblower.

There are countless examples of whistleblower cases from the last decades, among them
very well-known to the public. Edward Snowden is nowadays the most known
whistleblower, mostly because he now faces espionage charges (Roberts 2015). At the
beginning of April 2016, approximately 11.5 million documents (“Panama Papers”) were
leaked by an anonymous source, thereby disclosing highly sensitive information about
214.000 offshore companies and their ethically questionable secretly managing the
estates of the world’s rich and famous (Obermaier et al. 2016). Another example would be
“LuxLeaks” where the whistleblower Antoine Deltour disclosed documents, showing that
Luxembourg has been playing a major role in tax evasion practices of multinational

companies saving millions in taxes (Bowers 2014).

The term ‘whistleblower’ is more than simply a label for an important witness of a wrongful
activity. It is rather a word for a person whose invaluable contribution consists of reporting
highly sensitive information about one particular person’s harmful, undesirable and/or
illegal activity to a third party, in order to prevent further damages. If we can find a way to
better understand how this process - from gathering of information to the disclosure and
to the post-reporting phase - is formed and triggered, our society as a whole is able to
benefit. This master thesis aims to explain the institution of whistleblowing from an
economic perspective. Thus, it is at first necessary to describe the scientific importance of

an economic whistleblowing analysis.

1.1. Scientific Importance of a Whistleblowing Analysis

Business crimes, such as fraud or corruption, hurt the economy, either in a purely
economic and monetary sense or in a non-economic and social way. On the one hand,
although corruption is considered to be a crime without a specific victim, there is in fact a

large group of people suffering from it, often the population as a whole.



According to Sutherland (2012, p. 2), corruption negatively affects the decision process of
public institutions and can therefore lead to a misallocation of resources. In addition, there
are other undesired consequences such as cost increases of goods and services, the
promotion of unproductive investments, and a decline in the infrastructure quality.
Moreover, corruption reduces efficiency and increases inequality, which together is
estimated to cost at least 5% of global gross domestic product, as a report of the OECD
(2014) states.

On the other hand, public confidence in government and in society might decrease as a
result of an undesirably high level of criminal activities. Furthermore, corruption negatively
affects daily economic activities and transactions when poor people are excluded from
public services, and poverty is being perpetuated because of the negative effect onincome
equality (OECD 2014).

In order to detect criminal activities and prevent the society from further damages, the
state’s prosecution has to find the right piece of information in the first place. The
asymmetrically distributed information between the infringing party and the government
might force the prosecutor to apply a relatively high level of search effort. This lack of
information can also be described as a barrier which can only be overcome at high

transaction costs, as long as no whistleblower is involved.

However, it is imaginable that there are situations where transaction costs are even
prohibitively high. Namely when authorities are limited by the feasibility constraint of staff
or money, and their greatest effort could not detect ongoing crimes. In this case, the
authority can be considered as “paralyzed” and therefore remains uninformed. This
circumstance could in turn lead to a certain degree of comfort or laziness of the authorities’
clerks, them being aware of the fact that some crimes are simply not detectable without an
information disclosure by an informed party. Therefore, this could also increase transaction

costs.

Having in mind the desire from an economic and welfare perspective of keeping the level
of criminal activity low, it would therefore be useful to introduce either an institution, a
technique, or a person, which or who could possibly eliminate or at least reduce the
information asymmetry. If a person has specific knowledge about an ongoing criminal or
wrongful activity, she could report it to a preliminary institution, which in turn tries to stop
the infringing activity. First, this would avert further damage, and second, it would thereby

substantially decrease the transaction costs for the prosecution.



What has been described up to this point could easily be achieved by the so-called
whistleblower. Such a person can be extremely valuable for the prosecution in the first

place and for the welfare of our society.

If we could learn more about the identity, the motives, and the decision process of a
whistleblower; if we were able to model the concept of whistleblowing from an economic
perspective; and if we could understand how law can be designed in a way that aligns with
the prior findings, then we would contribute to the knowledge base and scientific progress
of law and economics. Thus, the scientific relevance of this present master thesis is
evident. At this point, it follows a brief summary of the current state of research related

to whistleblowing.

Whistleblowing as an important concept for modern society and its various aspects has
often been described and examined in scientific literature. In the business ethics field,
Vandekerkchove and Langenberg (2012) for instance examine the risks of organizing
courage and its link to ethics in organizations through the example of whistleblowing.
Vandekerkchove and Tsahuridu (2010) analyze in another article the rights and duties of
whistleblowing from an ethical perspective, thereby taking a justice and benevolence point

of view.

Andrade (2015) also approaches the concept of whistleblowing from an ethical point of
view, exploring the ethical dilemma of conflicting loyalties of whistleblowers to either the
employer or her state. Moreover, Hartman et al. (2009) provide arguments for the
international purposes of whistleblowing legislation, focusing on a cross-cultural analysis
of internal policy settings corporations should implement. On a microeconomic level,
Kaptein (2009) examines how ethical culture of organizations can influence the behavior

of employees, when it comes to decide whether they blow the whistle.

Since whistleblowing is mainly a legal concept, the majority of the associated scientific
literature stems from law. Bowden (2006), for example, carries out a comparison of
legislations and the belonging administrative whistleblowing processes within each of
Australia’s states. A similar analysis is carried out by Saha (2008) for the United Kingdom,
and by Clark (2012) for the United States of America.

Cherry (2004) examines the effectivity of the iconic Sarbanes-Oxley Act and its
implications for employment law, whereas Lewis et al. (2011) fundamentally analyze the
conflicting area of whistleblowing and democratic values. All these papers have in common

that they have legal whistleblowing norms as a foundation of the analysis and examine



their position within the jurisdiction and the effectivity of law, essentially for every serious
analysis of whistleblowing.

Another analytical approach towards whistleblowing is for example the paper of Arce
(2009), in which a game-theoretic model is designed in order to explain the ethical decision
process of a whistleblower and the moral role conflict between individual and

organizational values.

Furthermore, Givati (2015) contributes to the game theory literature with a model which
examines both the optimal size of whistleblower rewards, as well as the optimal decision
process between employing (more) police officers and rewarding whistleblowers. The
author comes to the conclusion that the relationship between the personal costs of a

whistleblower and the optimal reward is non-monotonic.

1.2. Research Interest

As this literature overview shows, whistleblowing researchers mainly stem from a legal,
business economic, cultural, or ethical scientific field. Thus, their approaches mostly focus
on key questions related to their research area. At the most, economically interesting
guestions are tangibly discussed by these working papers and articles. There is rather a
lack of a precise analysis of the economic characteristics of whistleblowing and of the
behavior and incentives of whistleblowers, using economic instruments in a law and

economic framework.

However, as already motivated above, whistleblowing is a valuable concept for our society,
but can only then serve for an increase of welfare, if legal norms are constructed
thoughtfully. A weak whistleblowing legislation will not lead to stronger incentives for
potential whistleblowers. Therefore, it is eminently important to understand the mechanism
of the infringing party and the whistleblower from an economic perspective. While
incentivizing whistleblowers to report wrongdoings should be one of the main aims of the
legislative authorities, they also ought to consider that the level of abusing the instrument
of whistleblowing is kept at a minimum, as reports out of revenge for example decrease
society’s welfare. Thus, it is necessary to work out some guidelines how whistleblowing

law should be designed. This has yet not been elaborated extensively.

Filling this research gap was the main motivation of the present master thesis. Its aim is to
contribute an economic concept for the field of whistleblowing, which can then be used or
taken into account in difficult situations and legislations processes around the world. This

should help to understand how legislative entities should model their laws, having in mind



the incentives and cost benefit decision of a potential informant or whistleblower. Thus,

this master thesis could indirectly assist in increasing the welfare of the population.

The stated research gap and the necessary overdue examination of the economic
perspective of whistleblowing together lead to the following research questions of this

master thesis:

How can whistleblowing be characterized from a law and economic perspective? How

strong are the incentives for whistleblowing in Europe, especially in Austria?

The main focus of this work is to identify the characteristics of whistleblowing, comparing
and assigning them to the key findings of the law and economics literature, especially to
Guido Calabresi’s contribution in form of articles and books to the cost differentiation and
the goals of tort law. Calabresi (1975) has developed a sound theory of tort and accident
law, explaining who should — from an economic perspective — be liable, if a damage occurs.
Or as Michelman (1971, p. 648) puts it, “Calabresi’s concepts direct our attention to the
implicit questions and answers concerning human behavior, economic impact, and political
values.” Since Calabresi (1975, p. 14) has some basic requirements for the design of
accident and tort law, this master thesis uses these to examine whether current

whistleblowing law could be improved or not.

Finally, the author wants to meet the following demands towards his master thesis. In the
end, an interested reader should then have experienced a knowledge growth about the
characterization of whistleblowing from a new, economic, perspective. Although
whistleblowing is an interdisciplinary research field, the reader should understand why
economics can help to understand the following three key points. First, the striking
importance of whistleblowing for society’s welfare. Second, how the legal framework
enhances informants to blow the whistle, and why in some cases these persons do not
disclose information. And third, how and why the current whistleblowing law in Europe,
especially in Austria, can be improved. The following section explains the method which is

used throughout this master thesis.

1.3. Methodology

The famous economist Gary Becker once stated, “what most distinguishes economics as
a discipline from other disciplines in the social sciences is not its subject matter but its
approach” (Pacces and Visscher 2011, p. 1). Interpreting this quote, the economic
discipline is rather defined by its method, and not necessarily by its underlying subject

(Pacces and Visscher 2011, p. 1). As this master thesis can be categorized into the



scientific field of law and economics, this idea forms the foundation of the thesis’

contribution.

As Kerkmeester (2000, p. 383) points out, it is hard to fit legal economists in a particular
school because they follow “a pragmatic and eclectic approach”. De Geest (1994, p. 459ff)
adds to this view that an economic analysis of law uses various elements of different

disciplines, such that it could be called “integrated paradigm”.

As Pacces and Visscher (2011, p. 1) point out, economic analyses of law operate at two
distinct levels. On the one hand, one individual is in the focus of the analysis and one tries
to explain how and why the person behaves the observed way. The underlying theory is
the ordinary economic theory of utility maximization. On the other hand, “the economic
approach is the goals which are attributed to the legal system” (Pacces and Visscher 2011,
p. 1). In this sense, the method of law and economics is based on Pareto welfare

economics.

The underlying assumptions of the economic analysis of law shall be briefly summarized.
At first, the examination uses the rational choice approach, meaning that people act
rationally and therefore maximize their expected utility by paying attention to their
preferences. Moreover, preferences are assumed to be transitive and the principle of

methodological individualism is applied. (Pacces and Visscher 2011, p.2).

As Becker (1976) describes, rational choice theory assumes the existence of markets,
always trying to approach an equilibrium point. In order to refine the assumptions of law
and economics, Ulen (2000) argues that legal rules often imply its own prices, so-called
implicit prices which can influence the behavior of a person. Therefore “rational choice
allows generalizing statements regarding the likely effects of (...) legal rules” (Pacces
2011, pp .2f).

As in many scientific disciplines, an economic analysis of law can either be positive or
normative; both will be applied in this thesis. However, these two different analysis
approaches often cannot be separated because an assumption of the positive analysis
might already contain an implicit normative statement (Pacces 2011, p. 4). The aim of a

normative statement is the welfare maximization of the society or “efficiency”.

Moreover, scholars in law and economics have to cope with a fundamental modification of
type of reasoning, since statements leave still empty space for further interpretation.
Georgakopoulos (2005, p.12) points out that lawmaking and interpretation therefore mostly

focus on what law should be. Thus, the level of uncertainty could remain high. A normative
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conclusion cannot be considered as true or false, in contrary to positive, descriptive
statements. In that sense, normative conclusions “are not truth valued” and legal
economists are forced to produce desirability instead of truth (Georgakopoulos (2005,
p.12).

Implicitly, Kaldor-Hicks-efficiency, based on Pareto welfare economics, is used as a
normative guideline for evaluating legal frameworks, changes of it, and the assessment of
alternative policies (Pacces 2011, p. 5). In order to economically justify whistleblowing, for
example, the benefits of the society from stopping the disclosed wrongdoing have to
outweigh the wrongdoer’s loss of utility gain. The latter can also be described as
opportunity costs which have to be compensated in order to meet the Kaldor-Hicks-

efficiency criterion.

It is eminently important to introduce Kaldor-Hicks-efficiency to law and economics as well
as to this master thesis, since it is the key to understand how incentives for whistleblowers
could work and are socially desirable. It also provides an opportunity for evaluating single
whistleblower cases in a legal and economic framework. Moreover, it could be the starting
point for further analysis of a whistleblower's decision process using a cost-benefit-

analysis.

In this master thesis there will be firstly performed a positive law and economics analysis
of the concept of whistleblowing. In a second step, there will be an economic analysis of
current European whistleblowing legislation as well as of the current, most important
whistleblowing norms in Austria. As these analyses should show the political, societal and
economic relevance of whistleblowing, and since the applied examination is rather
practical, normative statements will also be made. All in all, “law and economics should
provide policy recommendations on the basis of predictions on how people will respond to
(legal) incentives” (Pacces 2011, p. 14).

1.4. Thesis Structure

The previous sections show the importance and motivation of a law and economic
examination of whistleblowing by first identifying a research gap, then arguing the society’s
need for further investigation of this topic, and by finally coming to the research questions

of this master thesis. Section 1.3. explains the underlying research method.

Describing and summarizing the most significant characteristics of whistleblowing, chapter
2 provides well-balanced information in order to bring the interested, but with

whistleblowing inexperienced, reader to a certain level of know-how. Section 2.1. explains
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the basic principles and great variety of whistleblowing, such as the problems encountered
with defining whistleblowing (subsection 2.1.1.), the types and forms of whistleblowing
(2.1.2. and 2.1.4.), as well as easily overlooked topics such as NGO'’s role (2.1.3.) or
privacy aspects (2.1.5.) of whistleblowing. In contrast to the quite general attitude of the
first section, typical economic elements are inherent in the following sections. Apparently
this is the case, when first the distinction between whistleblowing and the “Kronzeugen”
rule is not only analyzed with legal, but also economic instruments (2.2.), and second the

economic costs and benefits of whistleblowing are highlighted (2.3.).

In the following, chapter 3 is rather structured as the theoretical contribution of this master
thesis. Section 3.1. builds the foundation of the following sections by introducing specific
types of costs of law and economics. Then, the typical law and economic figures of the
cheapest cost avoider (3.2.) and the cheapest briber (3.3.) are defined and their underlying
decision behavior regarding whistleblowing analyzed. Conclusively, section 3.4. presents
an economic idea of how to optimally incentivize and protect whistleblowers, which is

eminently important for the following chapters.

Reflecting a more empirical approach, chapter 4 and 5 both analyze current whistleblowing
laws respectively whistleblower protection standards in Europe and Austria. Whereas
section 4.1. describes the whistleblowing provisions in the USA as pioneering models for
incentivizing whistleblowers, section 4.2. serves as brief overview of the recent
whistleblowing regulation developments in Europe. It is followed by an economic analysis
of law of the current missing uniform standards in Europe (4.3.) and some critique and
policy recommendations from an economic perspective (4.4.).

Chapter 5 analyzes the Austrian whistleblowing regulation within a similar structure,
although section 5.1. promptly identifies the current whistleblowing provisions on a national
level. In addition, section 5.2. shows the priority level of Austrian parliamentary groups for
further improving upon whistleblower protection. Finally, the Austrian legal rules are
confronted with the economic idea from section 3.4., thereby elaborating some policy

recommendations from an economic perspective, which are presented in section 5.3.

Finally, chapter 6 provides a conclusion of this master thesis and will briefly recapitalize
the most prominent results and also address further interesting research topics, being

beyond the scope of this master thesis.
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2. Characteristics of Whistleblowing

This chapter aims to explain the variety and characteristics of whistleblowing. Since
whistleblowing is becoming more and more important in our society, the types of and
possibilities for whistleblowing are in the meantime diverse. Therefore, it is useful to first
define what whistleblowing both generally and within the framework of this master thesis
means, as many definitions exist, varying in their breadth and with their scientific field.
Afterwards, it follows a conceptual distinction to the German and Austrian legal institute of
the “Kronzeugenregelung”. Appropriate for the rather introducing character of this chapter,
it will also be shown how important whistleblowing is for the economy and what benefits

will be derived from a sound and effective legal whistleblower protection.

To begin with, section 2.1. gives a brief overview over the history and origin of
whistleblowing. At first, it might be helpful to focus on the genuine meaning of
whistleblowing. As it always deals with disclosing a secret piece of information about a
certain wrongdoing to a broad group of people in their interest, it is easily imaginable that
the existence of this kind of reporting is independent from technological progress, social
change and demographic developments.

Depending on the narrowness of the whistleblowing’s definition, it is rather an ever existing
phenomenon rooted in human beings within a social group since institutions have been
founded. One of the first whistleblowing cases dates back into the 16th century, although
the term ‘whistleblowing’ have not existed at that time. In 1515, Bartolomé de las Casas
then fought for the rights of the native population within a Spanish slave plantation in the
New World (Hanke, 1951). It was followed by manifold other cases throughout all regions

in the world.

The term ‘whistleblowing’ itself has its origin around 1950, when it was probably first used
among monitors or referees on schoolyards or playing fields (Jubb, 1999). The importance
of whistleblowing has been growing steadily, since the number of (business and social)

organizations also increased due to positive economic development.

2.1. Variety of Whistleblowing

In order to become aware of the enormous diversity of whistleblowing, the following
subsections will give an overview about legal, ethical and economic definitions of
whistleblowing. Some of them are very broad and rather serve as an aggregate term, some

of them are very narrow and can only be used in a certain context. The types of
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whistleblowing, including their advantages and effects on the organization, will be
explored. At the end of this section, the most important transmission channels for potential

whistleblowers are summarized and also checked for their privacy robustness.
2.1.1. Definition of Whistleblowing

The term whistleblowing comes from the phrase ‘blowing the whistle’, which was firstly
used by the author P.G. Wodehouse in 1934 and then 20 years later again by the writer
Raymond Chandler. It is not explicitly clear, how this constellation of words was enriched
with the now well-known meaning. However, most of the literature refers ‘blowing the
whistle’ to a “policeman blowing his whistle to stop an illegal activity” or to a “referee using
a whistle to call a foul” (Wilton, 2007). The author also indicates that the term

‘whistleblower’ itself has appeared first in a news journal in 1958.

Beginning a content-related analysis of whistleblowing, the following factors form the core
of its definition. Without a harmful, infringing, or criminal activity of a person, whistleblowing
cannot exist and obtains no meaning. In addition, this activity must become directly
observable at some time point for a third party, or be at least indirectly retraceable by

noticing its consequences.

Already slightly less obvious is the idea that whistleblowing always deals with an
information flow; At first from the infringing party to the potential whistleblower (either
intentional or unintentional) and then from the becoming whistleblower to a third person or

institution as a deliberate act of disclosing information to an authority.

However, it is often not clear which sort of information has to be transmitted such that it
can be classified as whistleblowing. Depending on the type of professional approach, there
will be different answers to the question: Which situational and content-related
constellation turns a simple information flow into a whistleblowing disclosure? A legal
explanation might provide different reasons and definitions of whistleblowing than an

ethical or cultural approach.

The core of an ethical whistleblowing definition builds a “practice of publicizing wrongs that
are harmful to, and therefore matters of, public interest” (Jubb 1999, p. 77). Jubb (1999, p.
77) also argues that whistleblowing must not be interchanged with informing as the broader
category. Whistleblowing is rather a “type of informing which entails disclosure, accusation
and dissent” (Jubb 1999, p. 91).

14



The problematic and difficult task of precisely defining the term of “whistleblowing” can be
illustrated by the general definition of Jubb (1999, p. 83):

“Whistleblowing is a deliberate non-obligatory act of disclosure, which gets onto
public record and is made by a person who has or had privileged access to data or
information of an organisation, about non-trivial illegality or other wrongdoing
whether actual, suspected or anticipated which implicates and is under the control

of that organisation, to an external entity having potential to rectify the wrongdoing.”

This definition implicitly describes the six main elements of a whistleblowing process,
consisting of first an action, an outcome, an actor, a subject, a target and lastly a recipient
(Jubb 1999, p.83). The whistleblower definition by the Council of Europe (2014, p. 6)
follows this interpretation, as it defines a whistleblower as person “who reports or discloses
information on a threat or harm to the public interest in the context of their work-based

relationship, whether it be in the public or private sector.”

According to Clark (2012, p. 1), a whistleblower is a person who “discloses alleged
wrongdoing or a danger to someone else in an effort to rectify or address the wrongdoing.”
This definition leaves enough space for interpretation, which wrongdoings are actually
meant. Although the author specifies that not only criminal activities but also violations of

“less serious legal norms” come into question (Clark 2012, p. 2).

The necessity of a clear and comprehensive definition of whistleblowing is shown by a
note of the United Nations (2011, p. 2), which suggests to include “reporting wrongdoing
through internal mechanisms, external oversight mechanism or in some cases to the
media.” Moreover, it takes into account whether a person refuses to participate in an
unlawful activity, provides testimony in judicial proceedings and cooperates with an audit
or investigation (UN 2011, p. 2).

The most important definitions of whistleblowing are summarized by Halim, Haryanto and
Manansang (2013). A rather narrow labor and organizational economics oriented

definition, which is mainly limited to full time working employees, suggests that

“‘whistleblowing is a disclosure by organization members who are either still active
or already work full time regarding the behavior is illegal or immoral, or other
unlawful practices committed by members of the organization who are able to

perform corrective action” (Halim et al. 2013, p. 4).
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Some authors stress that for being a whistleblower in a strict sense, the informant has to
disclose the information consciously and must not be motivated by a possible benefit after
the report (Halim et al. 2013, p. 4). From an economic view, this restriction of pure altruism
has to be considered carefully, as the assumption of the homo oeconomicus implies that
a potential whistleblower maximizes his utility, often incentivized through benefits.

A rather pragmatic and straight-forward approach towards a definition of whistleblowing is
used by Transparency International (2010, p. 2), namely that “whistleblowing is the
disclosure of information about perceived wrongdoing in an organization, or the risk

thereof, to individuals or entities believed to be able to effect action.”

On the one hand, this master thesis does not use one specific definition of whistleblowing
from above, since an economic analysis of law needs enough space for interpretation and
evaluation of whistleblower protection rules and whistleblower incentives. As the case
arises, there will be explained which type or definition of whistleblowing is meant. In this

sense, the whistleblowing definition throughout this thesis varies in its depth and breadth.

On the other hand, there are many similarities between the above mentioned definition
which can in turn be advantageous for further analysis. The focus is always on a specific
wrongdoing, either immoral or illegal, thereby harming public interests. In contrast to some
definitions, this master thesis does not restrict whistleblowing to disclosure in good will
intention, as especially ethical papers argue. It rather includes also cases, where the
informant wants to discredit another person out of personal and emotional reasons. Exactly
this form of intrinsic motivation for reporting a wrongdoing can be extremely valuable for
economic analysis, since a certain size or form of benefits for potential whistleblowers

might represent a socially undesirable incentive.
2.1.2. Internal versus External Whistleblowing

The scientific literature mainly distinguishes two types of whistleblowing, namely internal
and external whistleblowing. When a potential whistleblower notices or gathers delicate
information about an illegal wrongdoing and finally decides to take some action and report
it, she often has yet to decide to which recipient she discloses information. This in turn

depends whether within the organization a reporting system is provided.

In the latter case, the whistleblower only has the possibility to report it to an institution
outside the organization such as the state’s prosecution or the media. In some cases, there

is the possibility to leak information by reporting it to a non-governmental organization
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(NGO) which then could further investigate the wrongdoing before publishing it
(Siriachenko 2014, p. 27).

To begin with, internal whistleblowing is defined by the disclosure of information to a
“person, or group of persons, who are deemed part of the organization” (Andrade 2015, p.
322). The conceptual boundary between internal and external disclosure is often difficult,
since itself depends on the boundaries of the organization. Therefore, it is argued by some

authors that a categorical classification is often not possible (Andrade 2015, p. 322).

External whistleblowing is defined as the opposite, namely reporting to non-organizational
persons or institutions. On the one hand, most authors agree that external whistleblowing
is more effective with respect to initiating a renewal process within the organization in order
to stop the wrongdoing (Andrade 2014, p. 322). On the other hand, external whistleblowers
are more often victims of retaliation (Andrade 2015, p. 323).

Vandekerckhove and Commers (2004, p. 226) argue that only an external disclosure can
be regarded as whistleblowing in the “strict sense”, as an internal disclosure would be a
first institutionalized attempt to attribute attention to an ongoing wrongdoing. This opinion
is supported by the fact that the important element of dissent is missing. Reporting some
wrongdoing by a colleague internally expresses at least a concern, but not necessarily a
disagreement (Andrade 2015, p. 323).

Several empirical studies have found a negative effect of internal whistleblowing measures
on the number of external whistleblowing activities (Hassink, De Vries and Bollen 2007, p.
30). The same result is achieved through an empirical analysis by Guthrie and Taylor
(2015). The authors also find that anti-retaliation measures, combined with building trust
between employer and employee, are more effective in promoting internal whistleblowing

than monetary incentives (p. 25f).

Dworkin and Baucus (1998) find in an empirical analysis that external whistleblowers
facing retaliation have less tenure in the organization, a greater base of evidence of
wrongdoing and “experience more extensive retaliation than internal whistleblowers” (p.
1296). In addition, they come to the conclusion that managers postpone their decision to
fire the whistleblower because of a perhaps greater evidence base, but try to silence them

when they are external whistleblowers.

All in all, the differentiation between internal and external whistleblowing is for legal
economists interesting as these types found on different disciplinary systems as

frameworks, since colleagues are punished or the organization’s reputation suffers.
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2.1.3. NGOs as Intermediary Gatekeeper Institution

Lastly, the role of Non-Governmental Organizations (NGO) in relation to external
whistleblowing shall be briefly analyzed. In the past, most of the developed countries with
(weak) whistleblower legislation tailored its whistleblower protection on so-called insiders
within organizations, who had to disclose their gathered information about a specific
wrongdoing publicly in order to have a legal claim for being protected against retaliation.
Thus, the psychological and moral barrier to overcome was supposed to be rather high.
However, in the United States of America, the Dodd-Frank Act fundamentally reduced this
obstacle in favor of potential whistleblowers and most of the countries followed their lead
(see Chapter 4).

The Dodd-Frank Act brought the following two major changes. First, financial incentives,
paid through the Investor Protection Fund, for whistleblowers have been increased
significantly. Second, it gives a whistleblower the possibility to remain anonymous “prior to
the payment of the award” (Funk 2010, p. 2). At first glance, despite more attractive
incentives for whistleblower through financial payments, the mentioned amendment does
not seem to have a major impact on the “detection rate” of reporting a wrongdoing.
However, by guaranteeing anonymity to the disclosing person, a new important possibility
of whistleblowing was created. For example, a person, who would not have reported an
illegal action under the legal duty of revealing her identity, is on the one hand now

encouraged to report a specific perception without having to fear personal retaliation.

On the other hand, and in the author’s personal opinion much more important, remaining
anonymous creates the possibility of indicating the wrongdoing to another third party and
simultaneously reaping all the benefits from whistleblower awards and protection.
Therefore, for example, a specialized NGO as an expert in the field might play a crucial
role in defending public’s interest by gathering information and taking action against the

wrongdoing.

Whereas the former definition of whistleblower in the United States only meant insiders
who were deemed to be part of the company, the new definition now also includes so-
called “analysts”. According to globalwhistleblower.org (2016), an information website by
the renowned US law firm Kohn, Kohn and Colapinto, “the ‘analyst’ can take information
from a variety of sources, including a whistleblower, and file the rewards claim.” Thus,
either an employee or a representative of a NGO “devoted to anti-corruption or other public
interest missions” could file a corruption case, for instance. The following subsection

provides a summary of the most important reporting channels, whistleblowers can use.
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2.1.4. Reporting Channels

A necessary condition for blowing the whistle for either the state or an organization is to
provide an appropriate reporting channel, through which the whistleblower is able to
disclose her information. Generally, there exists a variety of transmission channels in order
to communicate a certain wrongdoing to an appropriate authority. To begin with, the so-
called “ethics hotlines” is the most common way of communication channels (Calderén-
Cuadrado 2009, p. 199). Calderén-Cuadrado (2009, p. 201) defines them as “intra-
organizational formal systems, different from hierarchy, which allow employees to present

allegations of wrongdoing and ethical dilemmas, as well as to report ethical concerns.”

Provided that adequate legal rules are imposed, ethics hotlines are a renowned instrument
in order to reduce unethical behavior. A major advantage of ethics hotlines is the trust of
employees in it. In 2006, a survey came to the result that 53 percent of the employees
surveyed felt comfortable reporting misconduct to ethics hotlines, while only 18 percent
stated that they distrust them (Calderén-Cuadrado 2009, p. 200)

However, some experts criticize that ethics hotlines are inefficient and costly. All in all,
ethics hotlines as an effective tool for reporting wrongdoing have been existing for a long
time, although their importance differs among different countries, regions and companies,

“depending on cultural, social or political traditions” (ibid, p. 200).

According to Gao (2015, p. 3), perceived personal cost for the whistleblower will be higher,
when reported personally to the wrongdoer’s supervisor or to an authority willing to
investigate, detect or terminate the ongoing process. Therefore, anonymous reporting of

a wrongdoing tends to be preferred by the whistleblower.

However, “there is no detailed guideline about how to administer an anonymous reporting
channel” (Gao 2015, p. 4). Although most of the companies with ethics hotlines within their
organization delegate this task to their audit or human resource department, some
companies also outsource their telephone hotlines. If a third party administrates, protection

of anonymity might be perceived as stronger.

Nevertheless, as more and more online services are emerging, there are also
whistleblowing websites used. The user has then the opportunity to anonymously report a
wrongdoing. For example, on 20th March 2013, the Office of Prosecution for Economic
Crime and Corruption in Austria has launched a whistleblowing platform as a website
(WKSTA 2016).
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Within the first year being online, 1201 reports were made and only 6 percent of all reports
were categorized as completely use- and pointless, which can be regarded as success
(Transparency International — Austrian Chapter 2014, p. 16). Moreover, the Financial

Market Authority provides a similar website for reports of economic crimes.

According to the instructions on the websites, there can be made reports regarding the
following areas: corruption, economic crime, social fraud, accounting fraud, capital market
crimes and money laundering. In order to report an observed wrongdoing, the system sets
up a “secured postbox”, protected by a pseudonym and password. Furthermore, the
website states that “the anonymity of your report is maintained using encryption and other
special security procedures” (WKStA 2016). In the following, the authorities can

communicate with the anonymous whistleblower.

In Austria, there is additionally the so-called SPOC (Single Point of Contact) for Corruption
and Abuse of Authority, administered by the Federal Ministry of the Interior of the Republic
of Austria. Federal employees have thereby the opportunity of reporting “suspicious
circumstances” concerning criminal offences listed and described in its tasks (BAK 2016).
However, although there seems to be a possibility to report anonymously, whistleblowers
are strongly encouraged to deposit a contact, since potential whistleblowers can choose

between different communication channels such as telephone, fax, email and mail.
2.1.5. Privacy Aspects

Despite the continuously raising concern about and increasing importance of remaining
anonymous after blowing the whistle, some governments in recent cases have made
efforts in revealing the whistleblower’s identity (cf. Bowers 2014). This fact has initiated a
rather new development of using encryption methods and “anonymous content sharing
software” in order to report without leaving behind identity traces. An example for a highly
accessible anonymity network, which is often used by whistleblowers (amongst other
forms of sensible data transmissions of journalists, businesses, etc.) in all regions of the
world, is the software Tor (Mittal et al. 2001, p. 1).

Regarding the privacy aspect, Cherry (2012, p. 19-20) points out an interesting thought on
the importance of anonymity for whistleblowers. In fact, the desire for anonymity might not
be so great for a so-called virtual whistleblower. Virtual whistleblowers are for example
employees, who are blogging in the Internet in their leisure time, observe an abuse and
then decide to report it on their own blog (Cherry 2012, p. 18). However, “no state

whistleblower laws protect bloggers (yet)” (Cherry 2012, p. 19). While some bloggers
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therefore seek a way to anonymously disclose their sensitive information, “others may
want to be more public with their whistleblowing, hoping that the open nature of the Internet
will protect them from retaliation rather than relying on legal doctrines to provide that safety
net” (Cherry 2012, p. 20).

Furthermore, websites and online platforms such as WikiLeaks promise whistleblowers to
disclose information without revealing someone’s identity. However, most advanced
countries in the Western world have strongly increased their efforts in improving network
surveillance and Internet protocol data retention (Roth et al. 2013, p. 1). As the authors
add, the mere usage of anonymizing software or accessing a whistleblowing website
through an encrypted SSL (Secure Sockets Layer) channel might increase the possibility
of being in the focus of investigations and repercussions. According to Roth et al. (2013,
p. 2), this increased level of tracking activity might have a chilling effect on potential

whistleblowers.

2.2. Conceptual Distinction to “Kronzeuge”

Whereas the previous section has shown the various aspects of whistleblowing, this
section refers to a legal institute named “Kronzeugenregelung”, which constitutes a
substitute to whistleblowing. Although “to turn King’s/Queen’s evidence” might sound as a
proper English translation, the “Kronzeugenregelung” is in this exact form limited to the
European continental law as opposed to common law. As there is no exact, appropriate
English translation for it (Schonhofer 2012, p. 18), the original German term will be used
throughout this thesis.

As the term “Kronzeuge” indicates, a “Kronzeuge” is a withess who is — on the basis of his
characteristics in the criminal case — of great importance for the prosecution. He or she is
in a special position. To be more precise, a “Kronzeuge” is not an isolated institution within
criminal proceedings, it rather combines two important figures, namely the confessing

perpetrator and an informant (Schonhofer 2012, p. 17).

Contrary to public belief and to general usage of the term, the “Kronzeuge” might be the
most important witness in a case because he is actively involved as at least an accomplice.
He or she then confesses her or his own criminal offence, while also testifying against his
or her accomplices. In turn, he or she can expect a verdict changed in his or her favor. The
possibilities range from impunity from prosecution to a strongly mitigated sentence
(Schonhofer 2012, p. 18).
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The introduction and implementation of the “Kronzeugen” institution was an important
development for the legal system in Austria. There are in principle two different types of
“Kronzeugen” rules in Austria, namely a so-called small one and a great one. The great
“Kronzeugen” rule means total impunity, either through renunciation of prosecution or
through desisting from conviction by court. However, only the latter legal possibility is
available in Austria (Schénhofer 2012, p. 27).

On the other hand, the small “Kronzeugen” rule takes the Anglo-American legal system as
a role-model and sets an incentive for an accomplice to disclose (for the prosecution)
useful information about the criminal case. In turn, the “Kronzeuge” can expect an
extraordinary reduction of penalties. In most cases, the lower bound of a specific extent of
punishment is lowered in favor of the informant (Schénhofer 2012, p. 32).

In 1997, Austria implemented a small “Kronzeugen” rule within the criminal code (§ 41a
StGB, BGBI. | Nr. 154/2015). However, this rule remained dead letter (Schénhofer 2012,
p. 9). In 2006, a great “Kronzeugen” rule was implemented within competition law (§ 11
Abs 3-6 WetthG, BGBI. | Nr. 144/2015). Due to its generous terms for the “Kronzeugen”,
this legal rule was meant to be a success in Austrian legal history. Finally, a great
“Kronzeugen” rule was part of a greater amendment of the criminal law’s code of procedure
(§ 209a stop, BGBI. | Nr. 65/2016) in 2011 (Schénhofer 2012, p. 10).

Finally, coming to the core of this section, the “Kronzeugen” institute is also an interesting
research subject from an economic perspective, namely because of the following two

aspects.

First, the implementation of the legal “Kronzeugen” rule allowed the prosecution to detect
cases of misconduct which otherwise would have been very difficult to be detected,
especially in the competition area. Schonhofer (2012, p. 28) argues that the economy
enormously suffers through violations against competition law such as price-fixing
arrangements, arrangements about sales quota or the arranged division of markets. Since
EU Law provides severe sanctions for such arrangements, most of them remain secret.
Thus, indicating information disclosed to the authorities is crucial, similar to the importance

of whistleblowers, and can prevent the economy from costs and damages.

Second, a “Kronzeuge” could be economically described as substitute to a whistleblower.
Both figures have delicate information, both reveal important information to the authorities,
both figures are able to stop a certain wrongdoing through their action, and both persons

can benefit to some extent from reporting, depending on the design of legal rules. Despite
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this variety of commonalities between a “Kronzeuge” and a whistleblower, there is one

crucial characteristic distinguishing them. That is the responsibility for the criminal activity.

The aim of keeping a criminal activity secret (or at least to remain uncaught as a
perpetrator) as top priority is inherent for most types of crimes. However, in a situation
where the circumstances of and the consequences from the criminal act lead to an
uninvolved third party’s perception of the crime, space for whistleblowing possibilities by
the observer emerges. In such a case, the potential whistleblower as an innocent observer
can be opposed to the offending person who might — depending on the legal framework —

act as “Kronzeuge” and voluntarily declare himself.

Therefore, the two institutions whistleblowing and “Kronzeugen” rule are close substitutes,
since the prosecution generally can expect both parties to disclose the important piece of
information. Economists might be reminded of a repeated game under incomplete
information with two players, where the set of action consists of either report or not report

the wrongdoing and with unknown or difficult to calculate pay-offs (compare Ting 2008).

If the described scenario changes to a situation, where the criminal act remains secret and
can only be known by the perpetrators, the theoretical relationship between a “Kronzeuge”
and a whistleblower collapses as there is no third party anymore who can act as
whistleblower. However, in cases with more than one perpetrator, the distribution of
importance shifts completely towards the potential “Kronzeuge”. If a “Kronzeugen” rule is
legally implemented and its incentives are modelled attractive enough, then each person
of the group of perpetrators has the chance to declare itself as offender in order to mitigate

its own punishment.

Again, from a game theoretic perspective it could be described as a dynamic game, since
the first informant can expect the highest pay-off (i.e. reduction of disutility from the
sanction), whereas for the following reports the pay-off is diminishing (gradually).
Therefore, lawmakers have the opportunity to implement a “Kronzeugen” rule in order to

increase the detection rate of criminal activities.

A recent example that a “Kronzeugen” rule can be an incentive for an offending party is
the revealed cartel of European truck makers such as MAN, Volvo/Renault, Daimler and
others with a joint market share of nearly 90 percent. According to Farrell (2016), “MAN,
owned by Volkswagen, came forward to reveal the existence of the cartel and avoided a

fine of about 1.2 billion Euros.”
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Following up this specific example and further investigating the conceptual distinction
between “Kronzeugen” and whistleblowers, one could ask, “Is it possible that these both

figures coincide in a personal union?” Or must these institutions be strictly separated?

To start a brief thought experiment, it is imaginable that a board member and chief
executive officer of the MAN group has been well aware of the fact that price collusion has
been taking place, although he himself did not play an active role in managing the collusion
and communicating with the cartel. If he then decides to report it to the authorities as
individual, is it then possible to describe this manager as whistleblower? Or does the fact
of being deemed (as hierarchically important) part of the organization suffice in order to
exclude it? How narrow must the organizational circle be for attributing the characteristic

of a “Kronzeuge” to the informant?

Without daring to give a legal opinion, the author of this thesis presents the following
subjective assessment from a law and economics perspective. It might be possible that in
such a case the informant acts as whistleblower, but nevertheless the “Kronzeugen” rule
is applied because of the informant’s close relationship to the decision-makers and
hierarchical position within the organization. The final decision of the authorities is not
uniquely determinable, since the “Kronzeugen” rule in this case overlaps with
whistleblowing and creates a grey area. Despite this uncertainty in this direction, it is
however obvious that a typical “Kronzeuge”, who is a perpetrator and guilty of the crime,
cannot be regarded as simple whistleblower. With other words, a whistleblowing case
might implicate the “Kronzeugen” rule, but it is not necessary. Its relationship is not
equivalent. In both scenarios described above, the “Kronzeuge” is an important substitute
to a whistleblower. In some cases, it is the only possibility for the prosecution to detect a

crime.

2.3. Economic Importance and Potential Disadvantages of Whistleblowing

As already mentioned above, whistleblowing is an important institution for detecting and
ending criminal activities, contributing to justice, preventing the public interest from
damages and therefore increasing society’s welfare. Whistleblowing can be advantageous
in various ways — either directly through frustrating the utility gain of a minority in favor of
higher utility gain by at least one party (implicitly comparing all benefits to the loss of utility
of the offender in a Kaldor-Hicks-Test); Or indirectly through positive effects from deterrent

effects on potential offenders.
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Due to the complexity of this topic, the reader should always keep in mind the recipient of
an advantage or disadvantage. What is beneficial for the whistleblower and for public
interest might be disadvantageous for the offender or other involved parties such as its
employer or its organization. However, since most of the benefits and costs are not
measurable or at least very difficult to estimate in monetary units, it often remains unclear
what the message of a comparison is. Thus, the following summary of various costs and
benefits of whistleblowing should be understood as separate examination respectively
individual approach without a holistic classification about their size.

A significant majority of authors agree on the economic and societal importance of
whistleblowing for an economy, most often because of its linkages to the prevention of
serious and costly economic crimes such as corruption. From an analytical point of view,
benefits from whistleblowing can both be examined on a microeconomic as well as on a
macroeconomic level. However, there are also more differentiated views on the beneficiary
characteristics of whistleblowing, thereby emphasizing the economic and non-economic

costs and disadvantages, mostly on a microeconomic level.
2.3.1. Macroeconomic Costs and Benefits

To begin with a macroeconomic view of costs and benefits from whistleblowing, it is useful
to remember the increasingly important role of whistleblowing in the recent decades. As
Dworkin (2007, p. 1779) points out, whistleblowing becomes more and more important in
a globalized world, which is mostly due to ever more complex and disparate organizations.
Thus, the law enforcement is often dependent on the contribution of insiders with

information about wrongdoing, since it would be otherwise hard to detect.

On a macroeconomic level, whistleblowing is of “paramount importance” for the prevention
of and therefore in the fight against economic crime (Alexander 2004, p. 1). In order to
strengthen the instrument “whistleblowing”, many advanced countries implemented
mandatory trainings for employees in bank, insurances and other financial institutes, in
addition to external reviews of accounts. These should help to raise awareness for
changes in behavioral patterns of colleagues as well as for identifying formal indicators of

fraud and money laundering (Alexander 2004, p. 2).

The reporting and prevention of corruption is one of the major contribution of
whistleblowing to the economy. The authors Call et al. (2016, p. 32) for example estimate
for the United States that whistleblower involvement increases firm penalties by additional

77 million Dollars. Furthermore, the study finds that employees are fined 39 million Dollars
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more and are sentenced to prison terms that are roughly 22 months longer when
whistleblowers were present. The authors thereby conclude that “whistleblowers have
enabled regulators to successfully obtain $16.86 billion in additional judgments against
firms and employees that would not have been obtained without whistleblower assistance”
(Call et al. 2016, p. 32).

Furthermore, there exist also non-economic, societal benefits, such as more effective law
enforcement due to a higher detection rate through whistleblower. In addition, the potential
presence of whistleblower may discourage subsequent violations. Gonzalez (2010, p. 13)
argues that all benefits coming from the “right kind” of whistleblowing, thus without
discrediting a person, can be regarded as “public good”. Further, the Council of Europe
(2014, p. 5) expresses the positive contribution of whistleblowing to “strengthening
transparency and democratic accountability” in addition to the general value in deterring

and preventing wrongdoing.

Contributing to the list of disadvantages, whistleblowers increase the informational input
authorities have to cope with. This may have a negative effect on the workload of
regulators for investigating the wrongdoing, since regulatory proceedings will take longer
than without whistleblower involvement. An estimated 85 percent of whistleblower reports
are categorized as frivolous or were not pursued by the prosecution, “indicating there are
additional costs of encouraging whistleblowers” (Call et al. 2016, p. 33). Moreover, when
bounty systems offer monetary incentives, these may lead to irritating litigation (Gonzalez
2010, p. 13).

2.3.2. Microeconomic Costs and Benefits

Whereas the benefits from whistleblowing on both the macroeconomic and microeconomic
level are often obvious, Ting (2008) presumes a negative impact on the employees’ level
of effort in the presence of legal whistleblower protection. This is assumed to hurt the
business’ ability to succeed in the course of time. The author for example chooses a game
theoretic approach and argues that whistleblower protection is only then desirable for
lawmakers, if the preferences of a manager are of a specific form. Only if the manager is
“‘inclined toward rejecting projects” (Ting 2008, p. 1), it is ensured that the costs of lower

employee effort do not exceed the informational benefits from whistleblowing.

Furthermore, organizations with misconduct and a whistleblower in their rows must fear

serious damages such as “fines, compensations, higher insurance premiums, damaged
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reputations, regulatory investigations, mistrust in institutions, lost jobs, and even lost lives”
(Hattl and Léderer 2013, p. 283).

Besides the positive and negative microeconomic effects from whistleblowing on the
organization and the offender, there obviously exist costs and benefits for the potential
whistleblower. The decision of blowing the whistle “involves a number of sequential steps”
(Keil et al. 2010, p. 790), such as recognizing and assessing the wrongdoing and
afterwards deciding if the person is itself responsible for reporting it. The expected costs
and benefits strongly enter into the decision process of the potential whistleblower which
is explained in more detail in subsection 3.3.2. Nevertheless, few of them should be briefly

mentioned here.

If compensation payments are legally provided for the whistleblower, these attribute a
major share of the individual benefits. In the United States, for instance, they range from
10 to 30 percent of “monetary sanctions over 1 million dollars stemming from investigations
facilitated by whistleblowers’ information, documentation, or cooperation” (Call 2016, p. 1).
However, in the most cases an individual whistleblower must face “severe economic,

physical, emotional, and spiritual toll” on the whistleblower (Gonzalez 2010, p. 13).

After showing the manifold advantages and few disadvantages of whistleblowing on
different levels and from various perspectives in chapter 2, the following chapter examines

appropriate law and economic theory and relates it to whistleblowing.

3. Law and Economic Conceptualization of Whistleblowing

This chapter forms the theoretical part of this present master thesis. It aims to
conceptualize whistleblowing from a law and economic perspective by first examining the
main characteristics of whistleblowing, and then assigning them to typical law and

economic phenomena, figures and types of costs.

The analysis itself mainly bases on several articles and books regarding the economic
analysis of tort law by Guido Calabresi (1975) who can be regarded as a pioneer and
almost scientific icon in law and economics, specifically in analyzing accident and tort law.
Definitions, important ideas and characteristics built on the diverse literature of Calabresi
are, as a matter of course, markedly quoted. However, as law and economic literature has

never been dealing with this specific topic and what this chapter aims to explain, the author
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of this thesis also presents his personal ideas. If normative statements are made, they are
after few logical steps always justified by objective, scientific results.

To begin with an economic analysis of whistleblowing, an examination of externalities from
a certain wrongdoing seems at first glance useful. Nuisance, legally defined as “a condition
or activity which unduly interferes with the use or enjoyment of land” (Swanson and
Kontoleon 1999, p. 380), has also an economic interpretation. Nuisance is a possible
outcome of externalities, namely “when the choices of independent agents impact upon
the outcomes affecting others” (Swanson and Kontoleon 1999, p. 380). When a criminal
act happens, negative external effects are most often present, since there exists at least
one discriminated individual or collective, such as public interest as unspecific victim. Thus,
the wrongdoing has a negative, unproductive impact on an uninvolved third party, and the
level of activity can be described as undesirably high (Schmidtchen, Helstroffer and
Koboldt 2015, p. 2f). Subsequently, internalization through restraining the offender either
by price instruments or legal boundaries seems worth to examine. However, reporting
does not enhance welfare as the price for the offender is not updated ex ante and

whistleblowing is not a certain consequence.

On the one hand, the Pareto criterion could be useful for examining whether whistleblowing
is able to increase society’s welfare. However, since the Pareto criterion is very strict in
that sense that for an improvement to fulfill the Pareto criterion, nobody has to be worse
off than before. From an economic point of view, the offender and its utility gain from the
wrongdoing must not be excluded. As a consequence, whistleblowing most likely cannot
meet the Pareto criterion — in contrast, consider a seldom offending person who is

indifferent between committing a crime or not.

The economic analysis is enriched with explanatory power, if we loosen the Pareto
criterion and use the less stringent Kaldor-Hicks-test as introduced in section 1.3. The aim
and benchmark for whistleblowing is to only justifiably report a wrongdoing and thereby
denouncing the offender. This is in fact difficult to determine, as this chapter shows. The
main problem is distinguishing justified from unjustified reporting and thereby assessing
the motivation of disclosing the piece of information. On the other hand, from an economic
perspective the utility gain from a criminal act also has to be considered in a Kaldor-Hicks
efficiency test. The perpetrator ex ante expects a personal benefit and utility increase,
exploiting the advantages of asymmetric distributed information, unless a whistleblower

perceives the wrongdoing.
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3.1. Cost Differentiation in Law and Economics

In order to carry out a thoughtful analysis, there has to be a precise definition of the relevant
costs. In economics, many types of costs are available and can be used for different kinds
of examination, depending on the research specialization. Transaction costs, opportunity
costs, direct and indirect costs, labor unit costs, etc. are only few examples for the diversity
of costs in economics. However, in the scientific field of law and economics, there is rather
a distinction between three main types of costs. As an advantage, these costs simplify the

analysis because they are rather broad and aggregated categories.

The foundation of this analysis presumes that our society does not seek to avoid damages
at any cost, as some benefits of an infringing activity to the infringing party might be overall
greater than the sum of damages (Calabresi 1975, p. 23). Moreover, Calabresi (1975, p.
20) states that the general deterrence or market-based approach will not be the best model
to avoid damages, rather the collective method is preferred, because “it enables

consideration of nonmoney costs which the market cannot deal with”.

One goal of designing a law is that it should ensure justice. However, as Calabresi (1975,
p. 25) points out, justice is rather a constraint than an achievable aim, as there is no
absolute “just” system. There always will be an unjust or “unfair’ aspect of a specific law.
Another, much more important, principal function of accident law is the reduction of the
sum of accidents costs and the costs of avoiding accidents (Calabresi 1975, p. 26). This
goal can be divided into the following three subgoals, which are “not fully consistent with
each other” (Calabresi 1975, p. 29).

The first subgoal is also called “primary subgoal” and seeks to minimize the number and
severity of damages of an infringing activity. This can be either achieved through simply
forbidding the specific infringing act or through making this activity more expensive for the
infringing party (Calabresi 1975, p. 26). These two approaches are also called “general
deterrence” or market method and “specific deterrence” or collective method (Calabresi
1975, p. 27).

The second subgoal for cost reduction seeks to reduce the societal costs from infringing
activities, namely reducing the arising costs of compensation of the victims, when the
damage has already occurred. Secondary costs can be reduced by shifting the loss to
another party (or several parties), which is accomplished either by risk spreading or the
so-called “deep pocket method” (Calabresi 1975, p. 27f). Calabresi also notes that the term

“secondary” does not mean that it is less important than the primary subgoal. However, in
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the course of this master thesis, it will actually play a less significant role than the other

two.

Finally, the third subgoal is characterized by the minimization of the cost of administering
the treatment of damages. It is termed “tertiary” subgoal, “because its aim is to reduce the
costs of achieving primary and secondary cost reduction” (Calabresi 1975, p. 28). Thus, it
could be regarded as an “efficiency” goal, as it always seeks to compare the cost of
measures, which contribute to the primary and secondary goal, with its caused cost
reduction. As this tertiary subgoal is the most important for the following analysis, the
following sections refer to this subgoal.

3.1.1. Primary Costs

To begin with, for each accident or damage, there are three types of cost which can be
influenced by tort law (Calabresi 1975). First, this subsection describes the so-called
primary costs. According to Schafer and Ott (2012, p. 153), primary costs are defined as
the value of all damages belonging to the infringed persons and caused by an infringing
activity. From an economic perspective, primary costs are not expenses but opportunity
costs including immaterial damages. They can also be viewed as so-called “bads” since
primary costs cause disutility. In analogy to the homo oeconomicus economic theory about
deriving utility from a good, a person does not want to consume a bad as long as the
disutility from the damage avoidance costs are smaller than the disutility from the bad itself
(Schéafer and Ott 2012, p. 154).

Generally speaking, primary costs contain the costs which depend on the “severity and
frequency of incidences” (Weigel 2008, p.74). Moreover, the cost of preventive measures
should be added. In other words, primary costs are those costs “which can be reduced
only by terminating or altering one or more of the various activities whose interaction
culminates in the costly event called an accident” (Michelman 1971, p. 650). Moreover,
primary costs can never be eliminated but only be optimized, since prevention and
changes of the accident-generating activity is itself costly, as Michelman (1971, p. 650)

points out.
3.1.2. Secondary Costs

Since secondary costs will not be in the focus of the following analysis, this subsection is
purposely kept brief. Nevertheless, it is useful to summarize the main characteristics of
secondary costs, as both primary and tertiary costs are often interlinked with them. A rather

intuitive explanation for the importance of secondary costs is provided by Schafer and Ott
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(2012, p. 159). The authors state that it actually does make a difference for the size of
social damage, whether one person must bear the cost of a damage alone or whether it is
split into much smaller amounts, carried by a large group of people. This idea is the basis

for the system of every private or social insurance.

Moreover, this approach will only then lead to a reduction of secondary costs, if the
decision to insure oneself is for each payer and insured person economically useful. In
order to assess this, the basic economic analysis of expected utility is applied (Schéafer
and Ott 2012, p. 161).

Important to notice is the fact that a decrease of social welfare and thus secondary costs
only then accrue, if there is no risk spreading for risk averse people. Then, the secondary
costs are the difference between the utility if an insurance is in place, and the expected
utility if no insurance is in place. What has been explained for ordinary insurances can also
analogically be applied for every form of risk spreading. Examples are the producer
warranty, pooling of enterprising risks through the financial market as well as social welfare
systems as a whole (Schafer and Ott 2012, p. 162).

To sum up, secondary costs are the cost of maintenance and compensation for victims.
There are various approaches in order to decrease the burden for society, such as risk
spreading, insurances or the so-called “deep pocket” method, where the government steps
in (Weigel 2008, p. 74).

3.1.3. Tertiary Costs

The most important type of costs for the following analysis are tertiary costs, defined by all
expenses arising from processing and distributing of an occurred damage, including costs
from investigating, identifying and administering the wrongdoing and its consequences and
damages (Schafer and Ott 2012, p. 164). When it comes to court, attorney, court and
expert fees have to be paid, furthermore much time and effort is spent, which contribute
as opportunity costs to tertiary costs. In other words, tertiary costs can also be described
by costs which accrue in the event of loss, when administrative activities are needed in
order to investigate the reason of losses, the identification of responsibilities, etc. (Weigel
2008, p. 74).

This type of costs is called “tertiary” because “its aim is to reduce the costs of achieving
primary and secondary cost reduction” (Calabresi 1975, p. 28). The minimization of tertiary
costs contributes to the achievement of the tertiary goal. Its aim is to keep the general

balance of the cost reduction goal. In other words, the minimization of tertiary costs ought
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to prevent primary and secondary cost reductions at an unreasonably high level of effort,
which might cause costs that are effectively higher than the benefits through this effort.
Therefore, a tertiary cost reduction is also called “efficiency” cost and cannot be
independently discussed, as it always refers to primary or secondary costs reduction
measures (Calabresi 1975, p. 29).

As primary, secondary and tertiary costs are strongly interlinked with each other, it is
sometimes hard to tell whether a specific cost has to be identified as primary or tertiary.
For example, if the costs of instituting a system in order to prevent damages are greater
than the savings the systems would bring, this is a similar thought as to find that a specific
policy measure would cost more than the damages it would prevent, although the first
statement can be classified as tertiary and the latter as primary (Calabresi 1975, p.30).

Calabresi (1975, p. 225f) explains in detail which types of administering costs have to be
considered for tertiary costs, as the payment of lawyers’ fees and payments for deciding
the liability and valuing damages often causes pain and suffering recovering. Tertiary costs
also serve as analytical instrument for the evaluation of efficiency of various law systems,
although in principle expenses of administering could also be counted as primary costs

once a system is fixed.

3.2. Behavior of the Cheapest Cost Avoider

As the term cheapest cost avoider already indicates, the question of which party could
have prevented a specific damage at least cost leads through this section. The figure has
been developed by Calabresi in order to introduce a valuable instrument for deciding who
should be liable in a specific accident. The first subsection defines the figure of the
cheapest cost avoider; the second one analyzes this very person in a whistleblower

constellation who could act as the cheapest cost avoider.

The relevance and justification of the figure of the cheapest cost avoider has been
discussed in various essays, most prominently by the legal economist Gilles (1992). The
author supports the validity and essentially importance of the cheapest cost avoider’s
concept by Calabresi, while also stressing some problems with using this figure as test for
the person of liability in specific cases. Although unilateral-care and alternative-care cases
are suitable for a cheapest cost avoider test, this concept is more limited in cases where
more than one person should have taken some care in order to avoid the accident or the
damage (Gilles 1992, p. 1308). In such cases, Gilles (1992, p. 1308) argues, “there is no

single ‘cheapest’ cost-avoider.” This so-called joint-care problem, however, is not of utmost
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importance in whistleblower cases when a single criminal offender is in the center of

analysis.
3.2.1. Definition and Characteristics

In order to summarize the figure of the cheapest cost avoider, one should ask: “Who is
capable of getting around losses at the minimum cost?” (Weigel 2008, p. 74). The figure
of the cheapest cost avoider is strongly linked to the concept of primary costs described in
subection 3.1.1. and characterizes the person who would have been able to prevent an
already occurred damage with the least effort. This person could either be the infringing
party itself, the victim, or another third party. When identified, this party should — from a
law and economics perspective — both be incentivized to the prevention of damages and

be held liable for compensation.

The figure of the cheapest cost avoider contributes valuable information for a judge,
deciding which involved party should be held strictly liable for a specific damage. Calabresi
and Hirschoff (1972, p. 1060) define the cheapest cost avoider as the party “an arbitrary
initial bearer of accident costs would (in the absence of transaction and information costs)
find it most worthwhile to ‘bribe’ in order to obtain that modification of behavior which would

lessen accident costs most.”

Therefore, it serves as decision rule for the court. Contrary to a strict liability test under a
Learned Hand type test, the search for the cheapest cost avoider “only requires a decision
as to which of the parties to the accident is in the best position to make the cost-benefit
analysis between accident costs and accident avoidance costs” (Calabresi and Hirschoff,
p. 1060). Moreover, Schafer and Ott (2012, p. 252) point out that a judge or a jury does
not determine the cheapest cost avoider by simply opposing the aggregate avoidance
costs to the aggregated cost reduction, as this would lead to a suboptimal result regarding
allocation efficiency. A judge has rather to decide, if a certain act or omission is most
efficient either for the infringing party or for the victim. Thus, she does not compare two
averages, but two difference quotients. This marginal consideration comes close to the
optimality condition (Schéafer and Ott 2012, p. 252).

In general, the allocation of the cheapest cost avoider figure to the right party respectively
the minimized sum of primary cost can be proved by the Kaldor-Hicks-criterion (Schafer
and Ott 2012, p. 154). Cost avoiding measures should therefore be applied as long as their

marginal benefit is higher than the marginal costs of these measures, a common result in
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economic theory. If the sum of all primary costs and cost avoidance measures reach the

minimum, then the socially optimal situation of welfare is achieved.

How can now the figure of the cheapest briber be assigned to the concept of
whistleblowing? The first step towards the right allocation is to recognize that the cheapest
cost avoider does not disclose her information about a certain wrongdoing, either because
of her rational cost benefit analysis or because of Williams opportunistic behavior. As
already mentioned above, this outcome is already devastating, as the cheapest cost
avoider is the person who has all of the information needed to report a wrongdoing,
knowing all processes and decisions (perhaps also of other colleagues). The cheapest
cost avoider could prevent damage at the least (avoidance) cost. It might be possible to
model tort and criminal law such that the cheapest cost avoider can be convinced to report
her own wrongdoing, for example by implementing amnesty options or “Kronzeugen” rules
into law. This can then serve as a substitute to whistleblowing. However, as this is often
not the case, and will rather not be considered by a potential criminal or morally infamous

person, there has to be another institution or person who the whistleblower can rely on.

As a next step, whilst keeping in mind that the society wants the prosecution to detect, end
and punish harmful wrongdoing, the investigating process has to be examined. In the
absence of a report of the cheapest cost avoider, the infringing activity is still going on and
reduces welfare. Since it is very likely not a wrongdoing, which is so obvious that almost
everybody can detect and report it, the prosecution is either fully dependent on a hint from
the circle of the wrongdoer. Or it has to apply an enormously high level of effort in order to
detect the crime, for example closely monitoring all companies, which is extremely costly
and might nevertheless be unsuccessful. Even if the criminal behavior is detected and
comes to court, the administrative costs for gathering enough evidence could be rather

high. The cheapest cost avoider forces the authorities to incur additional costs.

At this stage, the whistleblower as cheapest briber steps in. She is in the position to
disclose information to the authorities, thereby keeping the effort and cost levels of
administrating the crime at a minimum. In other words, the whistleblower as cheapest
briber minimizes the tertiary costs under special circumstances. However, the decision if
an informed person blow the whistle or not heavily depends on incentives provided by law,

including whistleblower protection, compensation and additional benefits.
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3.2.2. Underlying Decision Process

Regarding whistleblowing, the cheapest cost avoider is in the most cases not difficult to
determine. As the infringing party often acts with (criminal) intent, or at least chooses her
actions consciously, this wrongdoing cannot be seen as an accident. For the latter
scenario, it would need more effort to find ex post the cheapest cost avoider. Worth
stressing is the reference that it is not de facto impossible that there are exceptional
incidents with a series of unfortunate events, where a person is unknowingly an
accomplice for a crime and could be also held accountable for the wrongdoing among
others. However, if the reader focuses on one of the most serious crimes such as
corruption, it is hard to imagine that an involved person is not aware of her actions and its
consequences. The activities described in this master thesis do not include unconscious
misconduct, but rather wrongdoings at will, corresponding to the rationality assumptions

from section 1.3.

At the very time point, when an uninvolved person within an organization notices a certain
act of wrongdoing, she derives automatically information about it and has to process it.
She has to decide whether she wants to report the wrongdoing (internally or externally)
and thus has to make a decision whether to blow the whistle. At this time, however, the
infringing act of the wrongdoer either has already started and will sooner or later hurt the
organization or the society. As another possibility, the criminal action even could have
already ended and could have done some damage to an uninvolved party. Therefore, the
potential informant has the possibility to make efforts in order to sooner end this infringing
act, but cannot completely prevent it.

On the other hand, the wrongdoer herself apparently has even more information about the
motives and characteristics of her infringing behavior. Based on the assumption that the
infringing party acts with (criminal) intent, she has ex ante the free choice — apart from
being victim of other crimes such as blackmailing, threats, etc. — of either starting the
infringing activity or not. Thus, in contrast to the whistleblower, she does have the decision

power to prevent the organization or society from any damage.

Recalling the definition of the cheapest cost avoider, it quickly becomes obvious to which
person this figure can be attributed. Since the cheapest cost avoider is in the advantageous
position to keep the primary costs at a minimum, in most of the cases the infringing party
itself is able to prevent most of the damages at the lowest cost. She could either decide to
postpone the wrongdoing, or to refrain from damaging the third party, or to begin the

infringing action but choose a rather less harmful degree of action.

35



Without the “help” of the potential infringing party to decide that she will not commit a crime,
the primary costs consist of the implementation and regular evaluation of the criminal and
tort law. The legislative authority should try to model the legal norms in such a way that
potential criminals are deterred by the punishment and compensation efforts. However,
there is also a downside if the negative incentives are designed in a too broad way, namely
that other persons, who do not belong to the target group of potential criminals, might
change their behavior in a for the society less desirable way. They might, for example, try
to hide certain useful information from others because they fear being accused of
wrongdoing. What should also be included in the category of primary costs is the foregone
utility of the potential infringing party, when she decides not to commit a crime or a

wrongdoing.

How is the decision process of the cheapest cost avoider characterized? If an ordinary
cost and benefit analysis is used, it becomes clear that the expected utility from a
wrongdoing is often higher than the expected costs and disadvantages of getting exposed.
Law and economic theory suggests that an infringing party always consider both the level
of the fine and the subjective probability to be detected. Moreover, if whistleblower
protection and incentives are at a high level, then the cheapest cost avoider might factor
this incentive for other into his underlying decision process of continuing with the crime. If
this is the case, then why should the infringing party prevent her own wrongdoing at high

primary avoidance costs?

From a law and economics perspective, it is highly interesting why an informed and in the
crime actively participating person, or at least someone refusing to stop the wrongdoing
and thereby accepting the consequences, does not disclose any information to an authority
in most of the cases. As highly involved accomplice and cheapest cost avoider, this person
has best knowledge and deep insight about the wrongdoing. He or she would be the key
for preventing the society from any damage. However, this perpetrator often remains silent
because of strategic reasons, such as preventing personal disadvantages, either
financially or in a reputational sense. Such strategic behavior is in accordance with our
rationality assumption of the homo oeconomicus and could even be supported by Williams’
opportunistic behavior. As already mentioned in section 2.2., a substitute to
whistleblowing, namely a well-designed “Kronzeugen” rule, could be a proper instrument
for achieving that an informed and responsible person takes action and discloses valuable
information. However, uncertainty about the personal consequences and possible

impunity from prosecution remains high for the cheapest cost avoider.
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3.3. The Whistleblower as Cheapest Briber

This section aims to describe the main characteristics of the so-called cheapest briber as
a law and economic figure, formulated by Guido Calabresi. As was pointed out in the
previous section 3.2., the offender as the cheapest cost avoider most often does not
disclose information to an authority, since this person might seek to avoid personal legal

consequences due to voluntary self-incriminating reports.

The authorities in the first place, and also the whole society, has then to rely on a third
involved party, who gathers information about the wrongdoing and is willing to report it to
an internal or external authority. As this whistleblower stays in the focus of the present
master thesis, this section tries also to explain why the whistleblower can be identified as
cheapest briber. Most importantly, it will discuss the underlying decision process of a
whistleblower and which factors are included in the whistleblower’s considerations from an

economic point of view.
3.3.1. Definition and Characteristics

This subsection seeks to summarize the most important characteristics of the so-called
cheapest briber. As a consequence, the whistleblower will be identified as the cheapest
briber. Introducing the concept of the cheapest briber and linking it to the type of costs of
section 3.1., the following question always leads through the examination of identifying the
right person as the cheapest briber. If the question of how efforts for the clarification of
facts of a crime and enforcement of the consequences can be kept to a minimum arises,
the answer to it will yield the figure of the cheapest briber (Weigel 2008, p. 75). The
cheapest briber is able to keep tertiary cost at the minimum and therefore contributes to

the efficiency of tort law.

The figure of the cheapest briber is also known as the ‘best briber’ which is derived from
the ‘best briber criterion’ by Calabresi and Melamed (1972). According to Swanson and
Kontoleon (1999, p. 385), it offers a second best option — in contrast to the best option of
total (primary) cost avoidance — “when imperfect information and strategic behavior do not
allow the determination of the least cost abater”. Under such circumstances, the best briber
is then able to reduce transaction costs and a more efficient solution might be achieved.
As the authors point out, if the attempt to avoid the bargaining process because of costly
damages fails (as it is the case in whistleblower cases), then one should seek to reduce

its costliness (Swanson and Kontoleon 1999, p. 386).
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3.3.2. Underlying Decision Process

The behavior of a person, who has gathered special information about a wrongdoing within
her organization, can be determined and strongly influenced by whistleblower protection
law. If incentives for potential whistleblowers are modelled in such a way that a
whistleblower does not have to worry about future retaliation from her employer, this might
increase the likelihood of reporting a wrongdoing.

The underlying decision process, whether to report a wrongdoing, can be described by a
cost benefit analysis (De Schepper 2009). Often whistleblowers face serious retaliation
with high economic and non-economic costs, for example in terms of losing the

employment, facing a lawsuit because of disloyalty etc. (De Schepper 2009, p. 20).

De Schepper (2009, p. 21ff) also lists the costs of making the complaint and possible
ensuing juridical procedures, the loss of invested capital in the company and the loss of
human capital as costs for a whistleblower. While these costs could be expressed in
monetary values, there are additionally non-economic costs such as psychological

pressure from demoralizing and broken loyalty and trust (p. 25ff).

On the other hand, there are rare benefits to offset the economic costs. Regarding the
economic costs, most whistleblowing protection rules provide protection from being fired
or demoted and reinstatement, some provide compensation for the loss of wage after
being fired as well as compensation for the costs of making the report and for possible
future juridical procedures (De Schepper, p. 28f). Not only the number of benefits, but often
also the intensity and certainty of provision is significantly lower than the whole variety of
costs. This comparison alone should be a warning for the legislative authority to implement

sound whistleblower protection rules.

If a potential whistleblower has to fear this enormous amount of disadvantages and cannot
expect a compensation or protection from law, this rational person will very likely not
disclose any information, which is undesirable from a societal and economic perspective.
Whereas some people with given preferences would generally need all in all positive
expected benefits to report a wrongdoing, even persons whose morality and ethics are
above the average and closely to altruism would not blow the whistle, if legal whistleblower
protection is weak. Therefore, whistleblowing law should try to encourage whistleblowing
by five elements: require individuals to report certain types of wrongdoing, prohibit

retaliation against whistleblowers, provide compensation for them, encourage to create
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appropriate mechanisms for whistleblowing and lastly provide financial incentives (Clark
2012, p. 2).

Scientific literature shows that there are at least five major types of factors which influence
the likelihood of whistleblowing reports. At first, psychological factors including
organizational commitment and loyalty to the employer, cultural and ethical factors such
as nationality, and organization policies play an important role. Moreover, two obvious, but
nevertheless worth mentioning, factors are possible retaliation and also the type of

wrongdoing matters for the decision to blow the whistle (Hassink 2007, p. 29).

Focusing on the underlying decision process a potential whistleblower experiences, it can
be divided into four sequential steps. According to Keil et al. (2010, p. 790) they are
described as the following. First, the cheapest briber has to recognize that a specific
wrongdoing or criminal act exists. As a next step, the individual has to make an effort in
assessing in which category the nuisance can be classified: worth reporting or not worth
reporting? If the individual thinks that wrongdoing ought to be reported, then a decision
about his or her personal responsibility of reporting must be made. The last step finally
consists of choosing an adequate action, namely either reporting it to an internal or external

authority, leave the organization or simply neglect it.

The authors Dworkin and Baucus (1998, p. 1282) argue that some characteristics of the
first step, such as the type and seriousness of the wrongful activity, might have serious
impact on stages three and four. However, without full compensation of all economic and
non-economic cost for the whistleblower (as described in subsection 2.3.2.) the likelihood

of blowing the whistle remains very low (De Schepper 2009, p.8).

3.4. Requirements for an Economically Sound Whistleblower Law

Both chapters 4 and 5 assess the economic suitability and adequacy of European,
respectively Austrian whistleblowing regulation on the basis of previous scientific findings
of De Schepper (2009). Therefore, the most important requirements concerning an
economically sound whistleblowing regulation of the awarded and as “best thesis of the
year 2009” distinguished master thesis, as well as the key factors for the decision process

of a potential whistleblower, shall be summarized in this chapter.

One of the most apparent results from De Schepper (2009) is that he graphically describes
the cost benefit analysis for potential whistleblower as a balance which has to tip towards
the benefit side in order to expect a disclosure from a whistleblower. This can be achieved

through various ways, including cost reductions, cost avoidance, adding perverse and
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compensatory benefits to induce whistleblowing and also by adding costs to not blowing
the whistle (De Schepper 2009, p. 42f).

Moreover, the following three key points are most prominent and eminently important in
De Schepper’s master thesis and shall also be in the focus of the present master thesis in
order to analyze the current European and Austrian whistleblower legislation on these
factors. First, the author claims that the current whistleblowing regulation, if available, only
focuses on the protection for immediate retaliation against a whistleblower, thereby
ignoring all the expected costs from reducing his or her career perspectives. If this fails,
then most of the whistleblower legislation provides at least compensation for the immediate
consequences (i.e. compensation for loss of wage) (De Schepper 2009, p. 44). This, in De
Schepper’s opinion too strong, focus on counteracting immediate wealth is the “biggest
disincentive for the whistleblower” (p. 45). Whistleblowing policies should rather tackle the

career perspective losses.

Second, and this is strongly related with the first key findings, De Schepper (2009, p. 60)
argues that “whistleblowing regulation should change its focus from providing protection
to fully compensating the whistleblowers”. His idea suggests the existence of a direct claim
possibility for the whistleblower against the employer, at the best under a regime of strict
liability for the employer. Compensation should be provided for losses of current wages,
of invested capital and of invested human capital (i.e. of future earning potential), as well

as for occurring costs from a possible lawsuit or post-whistleblowing procedures.

Furthermore, adequate and effectively incentivizing compensation should also be provided
for non-economic damages such as harm from psychological harassment (De Schepper
2009, p. 60f). The second key results, shifting the focus from whistleblower protection
towards whistleblower compensation, is however only then valid, if the government cannot
guarantee the protection. On the other hand, keeping the whistleblower’s identity secret —
which is not the same as guaranteeing anonymity, since the latter could lead to an
inefficient high level of unjustified reports — and mitigating or even eliminating criminal and

civil liability for the whistleblower do contribute to incentivize whistleblowers.

The third and last key result, concerning the underlying decision process of a potential
whistleblower, combines the first two findings and relates them to law and economics by
using microeconomic theory in order to explain the whistleblower’s decision. Starting point
is a certain utility level represented by an indifference curve. As a rational individual, the
whistleblower then takes all types of costs and benefits into account, assesses the

expected personal costs and benefits and finally compares the future post-whistleblowing
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utility level with his or her utility level ex ante. The informed person blows the whistle, if
and only if the expected ex-post utility level is higher than the current utility level. Both the
first and the second factors mentioned above, namely compensatory benefits in form of
immediate wealth and protection against the loss of career prospects, strongly influences
the utility level of a whistleblower (cf. De Schepper 2009, p. 42). However, under realistic
assumptions, only the first is able to incentivize whistleblowers. De Schepper (2009, p.
61f) therefore suggests the so-called full compensation approach where the defrauding
employer is strictly liable and must compensate all costs accrued for the whistleblower.
Only then, the author argues, these costs would correctly be attributed to the wrongdoer.
The following chapters 4 and 5 use the results from this section for analyzing current

whistleblower laws.

4. Whistleblower Protection in the European Union

Whistleblowing is an important key factor for detecting business related crimes like
corruption and fraud, thereby preventing the society from further damages. A whistleblower
report for the European Parliament (EP), initiated by a Member of the European Parliament
(MEP), estimates that four to five percent of the European Union’s gross domestic product
is lost to corruption alone (EU Observer 2013). As Alexander (2004, p. 137) points out,
“‘whistleblowers are indeed a vital tool in the fight against financial and economic crimes in
their various forms.” Although the author has already criticized the weak whistleblower
protection and several possibilities of dissuading them through pressure 12 years ago, not

much has changed in law codes in Europe since then (ibid.).

Quite the contrary, the European Commission (EC) refuses to take further measures for
unified European whistleblowing legislation and pointed to the existing whistleblowing
standards of the Council of Europe which already provide a high level of whistleblower
protection (Nielsen 2013). Nevertheless, only four members of the European Union (EU)
have legal frameworks for whistleblower protection that are considered to be advanced,
namely Luxembourg, Romania, Slovenia and the United Kingdom (Transparency
International 2013, p. 8).

As the economic theory underlying the whistleblowing phenomenon of chapter 3 builds the
basis for further scientific examination, this chapter aims to perform a brief economic
analysis of legal whistleblower norms in the territory of the European Union. For this

purpose, section 4.1. briefly summarizes the key elements of the most important
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whistleblower protection law in the United States of America, which could serve as a role
model for European legislators. It is followed by an overview of the current state of
whistleblower protection in the member states of the EU. Finally, based on the findings
and economic mechanisms in chapter 3, these legal norms are checked for their economic
sense, concluding with recommendations for further improvements from an economic

perspective.

4.1. The United States of America as Pioneer

From 1980 onwards, the United States of America has been implementing various
whistleblowing laws and has been continuously improving them, as hostility and distrust
against big business and government grew among the population. Despite, or rather
because of this whistleblowing legislation, various corporate scandals (for example the
cases of Enron, WorldCom and Tyco) were detected between 2000 and 2002. However,
these scandals gave reason for further strengthening the whistleblower protection. In 2002,
the Sarbanes-Oxley Act (SOX) was eventually passed by the US Congress, which was a
major step towards improving and enhancing the control, detection and deterrence of
wrongdoing (Dworking 2007, p. 1758).

The SOX basically consists of two parts, namely of a so-called Anti-Retaliation Model,
aimed to ensure the protection of a whistleblower after disclosure, and of a Structural
Model, requiring corporations to provide standardized reporting channels for employees in
order to have the possibility to blow the whistle internally (Moberly 2006, p. 1109). Within
ten years of being in force, the SOX has initiated “whistleblower protection in significant
federal legislation” and promoted the use of codes of ethics and whistleblower hotlines
(Moberly 2012, p. 53). Despite some critique on law effectivity, the SOX was all in all a
success and a major step towards fighting corruption and other business related crimes
(Moberly 2012, p. 54).

On the one hand, Arce (2009, p. 370) for example comes to the conclusion that SOX
“‘inadequately provides sufficient incentives” for whistleblowers from a game theoretic
perspective. However, an empirical analysis finds that the percentage detected frauds has
increased from 6% in 2002 to 24% in 2010 (Dyck, Morse and Zingales 2010, p. 2216).
Furthermore, the authors point out that SOX “dramatically changed auditors’ incentives”
and “altered the cost of whistleblowing for employees” (p. 2249) by introducing several

new policy rules regarding the competence of deciding of employment contracts with

42



auditors, job security after disclosure and the promotion of independence of equity
research.

Whereas a legal examination comes after a short period of two years to the conclusion
that SOX “does not go far enough to protect whistleblowers” (Cherry 2004, p. 1029), the
same author stresses the major improvement and advance for conscientious employees
partly because of mitigating the “at-will employment rule” (Cherry 2004, p. 1084). Some
authors also criticize that SOX did not sufficiently protect whistleblowers against retaliation
and that whistleblowers in the USA were not able to play a significant role “in uncovering
the financial crisis that led to the Great Recession” in 2008 respectively 2009 (Moberly
2012, p. 1). Nevertheless, the same author also emphasizes the “stronger and more

prevalent protection than ever before” (ibid.).

All'in all, despite some flaws in the legal design of the Sarbanes-Oxley Act, a major part of
scientific literature, examining the effectivity of and consequences from SOX’s legal
implementation, agrees that the provision of anonymous whistleblowing channels, the
establishment of criminal penalties for retaliation against whistleblowers, and the secure
job protection for whistleblowers after disclosure are key elements for a stronger

whistleblower protection (Httl and Léderer 2013, p. 298).

Although extraterritorial effects of the SOX are not recognized by jurisprudence, there are
some spillover effects through multinational corporations in Europe because of their
linkages with the USA through internal channels. However, this minimal positive impact
cannot compensate the lack of an own European explicit whistleblower protection. As the
following sections will conclude, an outstanding whistleblower protection is not in all EU

member states present (ibid.).

4.2. Recent Developments of Whistleblowing in Europe

As the previous section has shown, the legislative authorities in the USA have made great
efforts in improving and strengthening whistleblower incentives and protection. However,
despite the existence of international treaties such as United Nations and Council of
Europe conventions on corruption, which should ensure a common standard for
whistleblower protection, the rather inconsistent whistleblower legislation and lack of
harmonization among the EU member states suggests that an examination of the current
whistleblower protection on EU territory might be useful. This section aims to summarize

the recent most important developments regarding whistleblower protection in Europe.
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To begin with, in October 2013, the European Commission rejected a request by some
members of the European Parliament calling for a sound whistleblower protection law. The
EU commissioner for home affairs Cecilia Malmstrém made her position very clear as she
noted that “for the time being, the commission does not however intend to propose new
legislation on (...) protection for whistleblowers” (Nielsen 2013). In fact, the European

Commission referenced to international standards through the above mentioned treaties.

However, also within European institutions such as the European Parliament and the
European Commission, there is increasing criticism for insufficient whistleblower
protection for their employees. According to Panichi (2015, p. 1), EU officials blowing the
whistle against illegal or unethical behavior “can be targeted for retaliation”, which was
also recently declared by court decision and internal documents. The European
Ombudsman, an independent and impartial body that investigates complaints about
maladministration in EU institutions, bodies, offices, and agencies, published an incident
of an EU agency which “refused to investigate a complaint of psychological harassment”

(Panichi 2015, p. 2) in order to avoid being exposed to claims.

The current status and the degree of legal whistleblower protection among the countries
of the EU could not be more diverse. A minority of only a few countries has strong
whistleblower protection which could be expected to incentivize disclosures of a specific
wrongdoing to an authority. In several countries, whistleblower protection is considered to
be very weak or does not really exist. In some countries, especially in Central and Eastern
Europe, the term “whistleblowing” is even unknown, despite the existence of appropriate

protection in some of them (Hittl and Léderer, p. 286).

In 2015, the European Commission has published a report to the European Parliament
and the Council regarding the “Protection of the European Union’s financial interests —
Fight against Fraud Annual Report 2014” (European Commission 2015a), which is an
extensive and comprehensive staff working paper about already implemented, failed, and
still missing measures to prevent damages to public interests such as public financial
crime, organized crime, and tax fraud. Apart from many other subjects, this report also
summarizes the current measures on whistleblower protection after gathering this
information from the 28 member states. Section 4.3. will refer to this Report in order to

describe the status quo regarding the protection of whistleblowers.

In addition, the European Parliament made 319 requests regarding the European
Commission’s Report (European Commission 2015b). With comment 146 of the request,

the EP emphasized their concern about the protection afforded to whistleblowers and
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urged the European Commission to address weak whistleblower protection and to fully
upheld their rights. The European Commission’s response defended their position as
expected since it references to the Commission guidelines on whistleblowing from 2012,
thereby providing “for a solid protection offered to whistleblowers acting in good faith”
(European Commission 2015b, p. 69). By additionally stressing that the whistleblower shall
not suffer from adverse consequences during his or her career, the European Commission
on the one hand remains rather vague in their political position, but also recognizes the

importance of whistleblower protection for the sake of public’s interest.

In the report mentioned above, the European Commission further defends its policy and
intensity of whistleblower initiatives on the EU level (European Commission 2015b, p. 72f).
First, the EC emphasizes that the protection of whistleblowing is essential in bilateral
discussions with the Member States, thereby referring to the current national competence
of each member state. Moreover, workshops and various research projects funded and
partly organized by the EU are mentioned as adequate measures for detecting and

preventing corruption.

However, although the European Commission as the initiator of EU wide policies finds its
measures as adequate and sufficient for addressing the problem of unsatisfactory
whistleblower protection, the European Parliament “insists on the necessity to strengthen
the current protection for whistle-blowers” referring to the national anti-corruption strategy
2013-2018 (European Commission 2015b, p.122).

Besides the weak and criticized whistleblower protection rules within the institutions of the
European Union, the recently adopted Trade Secrets Directive (European Parliament
2016) again indicates that whistleblowing does not always attract the highest priority from
the EU. According to political analyses of the European Greens, the Liberal Democrats
and also of some journalists (cf. Lahodynsky 2015), this new Directive — whose aim is to
ensure a high level of investment in Europe by guaranteeing strict protection of companies’
internal valuable information — threatens to mitigate whistleblower protection and even the
freedom of expression and information (The Greens/EFA 2016). The subject matter of the
Directive is to provide legal measurements against “unlawful acquisition, disclosure and

use of trade secrets” for companies (Art 1, European Parliament 2016, p. 17).

However, “the new definition (of Article 2; remark by the author) does not exclude e.qg.
information about illegal or harmful activities or pending investigations into such”, as the
Greens-European Free Alliance in its statement notes (The Greens/EFA 2016). This group

of the European Parliament, as well as the Liberal Democrats, fear that the Trade Secrets
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Directive might weaken whistleblower protection as the burden of proof of acting in the
public interest is placed on the whistleblower. Moreover, “general public interest” is meant,

“for which no common definition exists” (ibid.).

Furthermore, several politicians criticize the “massive power imbalance between
whistleblowers (...) and corporations” (The Greens/EFA 2016) resulting from differences
in solvency for possible legal disputes in the juridical aftermath. From an economic point
of view, these circumstances enter into the decision process of a potential whistleblower,
comparing all expected personal costs and benefits. Therefore, one may argue that all the
above described factors have a significant chilling effect on the level of whistleblower

activities.

All in all, whistleblowing recently has become increasingly important in all regions in the
Western world for detecting offences against public interest, but whistleblowing policies in
Europe nevertheless have not encountered all challenges of strengthening whistleblower
protection. As was shown in this section, legal rules for incentivizing whistleblowers and
their protection quantitatively remained on a low level and are qualitatively nearly

unchanged.

Despite some obvious problems for whistleblowers after their disclosures in the recent
cases in Europe, facing retaliation from their former employer and even lawsuits on a
national level, the European legislators refuse to tackle the massive imbalance between
costs and benefits for whistleblowers on the European level. By introducing an EU
Directive or Regulation in order to harmonize legal whistleblower protection rules among
the member states, the European Union could make a major step towards a strong,
uniform whistleblower law. However, lacking political will for encouraged initiatives, the
current missing uniform standards among the member states of the European Union show

high diversity between various countries.

The following section discusses the current status of whistleblower protection and
incentives in the heterogeneous legal European area. It shows that most of the rules are
implemented on the national level and therefore enormously varies among the member
states. Section 4.4 afterwards examines whether these several current standards can

meet certain requirements and ideas provided by De Schepper (2009).
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4.3. Missing Uniform Standards among Member States

As the previous section has shown, the recent developments of whistleblower protection
in Europe was characterized by little progress in initiating new policies. Still, a potential
European whistleblower has to fear retaliation in some member countries, depending on
current national law. This section gives an overview of the considerable disparities among
national legislatives regarding whistleblowing. It highlights the most important current
disadvantages and advantages of legal whistleblower protection, based on several reports
of internationally accepted organization and groups such as Transparency International,
OECD and G20, as well as scientific studies.

Since this master thesis provides a law and economics emphasis, this section shall give
the reader a primary impression about the current divergence among whistleblower
legislation in order to analyze which national rules are best suitable for incentivizing
whistleblowers. At the end of this section, the reader ought to be familiar with the most

important arguments in favor of a more serious approach towards whistleblower protection.

The Corruption Perception Index (CPI) 2015, computed by the international non-
governmental organization Transparency International, lists Bulgaria — member of the
European Union since 2007 — on rank 69, even behind developing countries such as
Senegal (rank 61), Kuwait (55) and Saudi Arabia (48). Also Italy (61), Greece (58) and
Slovakia (50) have only moderate places in the ranking, measuring the incidence of
perceived corruption cases in the domestic public sector. On the other hand, there are
several EU countries with top CPI ratings such as Denmark (1), Finland (2), Sweden (3),
the Netherlands (5) and Germany (10) (Transparency International 2015).

This excerpt of results indicates the diversity of the level of corruption’s occurrence among
EU member states. As whistleblowing is a vital tool for the prevention and detection of
corruptive processes, the strength of legal whistleblower protection might be linked with
the incidence of corruption. It is useful to analyze the current whistleblower legislation in

Europe in order to afterwards conclude their adequacy

The Council of Europe, for example, engaged two anti-corruption experts to perform an
analysis about the feasibility of a legal instrument on the protection of employees
disclosing information in public interest (Stephenson and Levi 2012). Once more, the
authors stress the “crucial role of whistleblowing in uncovering and deterring secret or
unaddressed wrongdoing” (Stephenson and Levi 2012, p. 5). In 2012 already, when the

report was written, they came to the conclusion that there does not exist a country where
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whistleblowers do not have to fear retaliation. Results from a questionnaire in 2009 have
shown that most of the examined countries “have no comprehensive laws” for the
protection of whistleblowers and only Belgium, France, Norway, Romania, the Netherlands

and the UK have specific whistleblower laws (Stephenson and Levi 2012, p. 12).

In 2012, Stephenson and Levi therefore recommended that the EU member states should
take action by setting out common principles for whistleblower protection. However, “the
result would be not uniformity, but guidance on minimum standards” (p. 25). Exactly this
is the core of a draft of Directive for discussion for a specific whistleblower protection in
the public and private sector in the European Union by some renowned European law
school professors on behalf of the Green/EFA Fraction in the European Parliament (Abazi
et al. 2016). Such a European Directive could be a guideline for approaching a common
whistleblower protection standard while taking into account the different existing

mechanisms in each jurisdiction.

Before the beginning of an overview of best practice and worst case legal whistleblower
protection rules on a national level, it is useful to name some prevailing conventions,
relevant for the predominant majority of countries. At first, the UN International Labor
Organization Convention of 1982 should be mentioned, which emphasizes the “filing of a
complaint or participation in proceedings against an employer involving alleged violation
of laws or regulations, or recourse to competent administrative authorities, is not a valid

reason for the termination of employment” (Stephenson and Levi 2012, p. 23).

Moreover, the Civil Law Convention on Corruption of the Council of Europe first recognized
the special role of whistleblowing for the prevention of corruption and recommended to
broaden the protection against unjustified retaliation. In addition, several principles from
conventions such as the Criminal Law Convention on Corruption, the United Nations
Convention Against Corruption, as well as guidelines worked out by the UN Office on

Drugs and Crime should determine the way, nations deal with whistleblowers (ibid., p. 23f).

To begin with, France recently achieved juridical progress in tightening its anti-corruption
rules by strengthening whistleblower protection and granting more power to French courts
for investigations of French companies abroad (Chassany 2016). Thus, France joins
Belgium and Latvia in adopting direct measures on the protection of whistleblowers. In
Denmark, for example, a web portal was established for reporting fraud concerning cases
of conflict of interest involving public officials (European Commission 2015a, p. 16).
Furthermore, regarding fraud prevention, detection and prosecution, interinstitutional

working groups for elaborating stronger whistleblower protection rules were established in
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all of the three countries, and additionally the Ombudsman no longer has to disclose the
name of a protected staff member at the start of the investigation in Belgium (European

Commission 2015a, p. 17).

Surprisingly, despite the previously mentioned inertia regarding more extensive
whistleblower protection policies, the Anti-Corruption Report 2014 worked out by the
European Commission admits that “whistleblowing faces difficulties given the general
reluctance to report such (i.e. corruptive and irregular) acts within one’s own organisation,
and fear of retaliation” (European Commission 2014, p. 20). From an economic point of
view, this suboptimal situation could be improved by introducing transparent and strong
legal rules for whistleblowers, thereby providing strong incentives in order to shift the key
focus from the cost to the benefit side of a decision process. The European Commission
(2014, p. 20) describes this as “creating effective protection mechanisms that would give
confidence to potential whistleblowers”. Exactly this builds the baseline of De Schepper’s

ideas of incentivizing whistleblowers.

As in the previous section already mentioned, whistleblower protection is also weak within
EU institutions. A study comes to the conclusion that “the current whistleblowing rules
within the EU institutions are not (yet) an effective instrument for fighting corruption and
conflict of interest in EU institutions” (European Parliament 2011, p. 65). Both the design
of legal rules in the broader legal framework as well as the content of whistleblower
protection rules are only weakly implemented. This leads to the study’s criticism that the
actual whistleblowing policy rules are “not clear for potential whistleblowers, do not
encourage whistleblowing, are too narrow and incomplete” (European Parliament 2011, p.
65). Other points of criticism are the too strong focus on procedural terms for disclosing
information, the imbalance of obligations to the disadvantage of the whistleblower and,
according to the authors the probably major problem, the lack of adequate support and

reliable protection (European Parliament 2011, p. 66).

Also addressing the problematic situation for whistleblowers within EU institutions,
Transparency International (2014) provides the most extensive analysis, namely the
Integrity System Report. Since 2004, EU civil servants are obliged to report any illegal
activity or misconduct they observe during their work. Only recently, namely since 2014,
“all institutions are also required to put their own internal procedures in place to protect
whistle-blowers” (p. 12). However, only the European Commission has put its own
guidelines in place. All in all, the report concludes that “the protection of whistle-blowers

and of their anonymity, where relevant, is also potentially at risk through the current
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practice of OLAF (i.e. the European Anti-Fraud Office) to share information on on-going
cases with the European Commission” (Transparency International 2014, p. 12). This
critique has led to the recommendation that EU institutions should develop harmonized

whistleblowing procedures.

In order to complete the overview of current whistleblower regulation in Europe, a scientific
study describes the dilemma of strong whistleblowing policies as the following. The already
existing UN Convention has only the power of recommendations without element of force,
whereas the Council of Europe Convention requires the signatory countries to comply, but
provides only soft law for influencing national legislation (Huttl and Léderer 2014, p. 303).
Furthermore, the authors also interestingly point out that the comprehensibility of legal
whistleblowing rules essentially contributes to the security of a whistleblower, otherwise “it
is impossible for them to know in advance the possible legal consequences and dangers
facing them” (Huttl and Léderer 2014, p. 304).

4.4. Critique and Recommendations

Based on the three key points explained in section 3.4. and using the economically more
attractive idea of incentivizing whistleblowers, some points of criticism formulated by
international organizations can be newly assessed and recommendations for policy
makers can be developed. As this master thesis describes the phenomenon of
whistleblowing and its consequences in a law and economics fashion, and since critique
and recommendations always imply value judgements, normative statements are made in
this section. However, as sections 4.2. and 4.3. have already shown, European
whistleblower regulations are manifold and highly diverse. Therefore, it is beyond the
scope of this master thesis to analyze each legal rule and legal requirement for companies
separately and extensively. Thus, the procedure of this section is characterized by roughly
grouping the European countries with similar whistleblower laws into certain categories.
The list of countries in the focus of the analysis explicitly does not claim to be exhaustive.
As a next step, the categories are confronted with the criteria from De Schepper’s (2009)

work.

To begin with, the study of Transparency International (2013, p. 8) defines three degrees
of ratings for the coverage of whistleblower protection. Countries with laws providing
comprehensive or “near-comprehensive” provisions and procedures for whistleblowers in
both the public and private sector are considered have advanced whistleblowing laws.

Only four countries in the European Union, namely Luxembourg, Romania, Slovenia and
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UK, deserve this label. Then, the “middleclass” with manifold EU countries follows with a
partial whistleblowing law, meaning that there only exists partial provisions and procedures
for whistleblowers. Finally, Bulgaria, Finland, Greece, Lithuania, Portugal, Slovakia and
Spain are considered to have no or very limited whistleblowing regulations (Transparency

International 2013, p. 8).

This assessment is based on prevailing international standards, including those 30 bullet
points developed by Transparency International (2013, pp. 86-90). The recommendations
for the EU member states include first the improvement on disclosure opportunities and
second the strengthening of legal protections. Most importantly, all employees and workers
in both the public and private sector need “accessible, reliable and safe channels” to report
wrongdoing, and additionally have to be sure that they do not suffer from retaliation

(Transparency International 2013, p. 22).

For the EU level, Transparency International (2013, p. 22) urges the European
Commission to initiate the 2013 proposal by the European Parliament in order to define
minimum standards among the EU member states. Again, the focus lies on the
implementation of safe and secure disclosure channels for both private and public
whistleblowers. In addition, also the EU institutions should provide strong protection
mechanisms for their staff.

Surprisingly, all points of critique and recommendations concentrate on the whistleblower
protection, respectively on cost avoidance, for example by guaranteeing save reporting
channels in order to remain anonymous or at least disclose the whistleblower’s identity
only to the authorities. However, only few proposals focus on the more important goal of
compensating all personal cost accruing brief after the disclosure or in the future. One
objective “aims to make the whistleblower whole” again, for example by “compensating
lost past, present and future earnings and status” (Transparency International 2013, p. 89).
At least in theory, this aspect well reflects the idea of De Schepper (2009) shown in section
3.4. However, as the report shows, most of those countries considered to have very limited
or partial whistleblowing laws only provide (at the most) compensation in form of monetary
rewards for potential income losses because of retaliation. Whereas the first result from
section 3.4. showed the importance of compensating also future losses in terms of lost
(human) capital investment and future career losses, these aspects are not enough

recognized in most of the European countries (OECD 2016, p. 12).

All in all, whistleblowing laws in Europe are diverse and weak and do not reflect the

economic ideas from De Schepper (2009). Only few countries do provide strong and
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advanced whistleblowing laws, whereas the great majority has much space for
improvements. The first step towards a stronger whistleblowing law should rely on creating
trustworthy channels for the disclosure of information and simultaneously protect the
whistleblower’s identity in order to avoid costs. However, the governments should also
take into account that a rational whistleblower will also take account all expected future
utility increases and decreases when deciding if he or she should blow the whistle. The

next chapter discusses whistleblower protection in Austria.

5. Whistleblower Protection in Austria

Whereas the previous chapter analyzes the current whistleblower legislation and shows
its lack of comprehensives measures for a stronger whistleblower protection and
incentives in Europe, this chapter aims to concentrate on Austrian legal rules. Hence, it
allows the author to go into little more detail when examining the current whistleblower
regulation concerning protection and incentives in Austria. The analysis procedure is
identical to the one of the previous chapter, as it uses the three key criteria from De
Schepper (2009). The following subsection summarizes the current whistleblowing
legislation and describes recent developments and builds the foundation of the economic
analysis of whistleblowing law in Austria. In section 5.2. the most important personal costs
and benefits, contributing to a potential whistleblower’s decision process, are identified
and highlighted. Finally, section 5.3. performs the actual economic analysis and provides

critique and recommendations for the Austrian legislative authorities.

5.1. Legal Implementation of Incentives and Disincentives

To begin with, the Austrian legal system, in contrast to other European whistleblowing
laws, only recently provides whistleblower systems for the disclosure of “justifiable
irregularities”, including criminal offences or other legal violations but also undesirable
developments (yet) within the Austrian law which can be criticized in public interest (Hofer,
Mair and Muller 2015, p. 143f). However, contrary to the United States of America for
example, the Austrian jurisdiction does not define whistleblowing as a legal concept. The
following subsections will identify and examine the most important whistleblowing

regulations in Austria.
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5.1.1. Austrian Banking Act

Two important reporting systems for whistleblowers in Austria have already been
mentioned in subsection 2.1.4., namely the websites of the Office of Prosecution for
Economic Crime and Corruption in Austria (WKStA) and the Financial Market Authority.
According to the WKStA, its website was a major success for Austrian justice. Between
March 2013 and July 2016, there were 4,467 reports, on average three to four reports per
day. Roughly 71 percent of these reports gave reason for creating the anonymous
communication channel, 10 percent of all reports led to further investigations and 1,358
reports were forwarded to the Federal Ministry of Finance. Moreover, and probably most
important from an efficiency point of view, the prosecution initiated 31 charges, which have

resulted in 13 convictions, 5 acquittals and 3 diversions until now (Der Standard 2016).

Both mentioned systems are results from a legal novella of the Austrian Banking Act
(Bankwesengesetz), initiated by a European Directive. One specific paragraph, which was
implemented into the existing version of the Austrian Banking Act in 2014, now provides
that financial institutions must provide adequate procedures and measures which enable
their employees to internally blow the whistle, thereby protecting the confidentiality of the
whistleblower’s identity (8 999 BWG 1.1.2014 BGBI. | Nr. 184/2013). These adequate
procedures and measures must explicitly provide protection against “retaliation,
discrimination or other forms of bullying” as well as protection of individual-related personal
data (cf. 8 999 (3)).

By implementing this legal norm into law, the legislative authorities have addressed the
problem of lacking appropriate possibilities for well-informed employees, who are aware
of a certain criminal activity but not willing to report it and to disclose their identity. As a
matter of fact, the provision of § 999 BWG can be interpreted as whistleblowing enhancing,
thereby incentivizing employees to blow the whistle by protecting their identity against
retaliation. Linking this provision to section 3.1. of this master thesis, guaranteeing
confidentiality of treating a whistleblower complaint can be the cheapest cost avoidance

measure of primary costs.

According to De Schepper (2009, p. 38), “this is a typical transfer of information from the
lowest cost gatherer to the government agency, significantly lowering their costs of
discovery of the fraud”. Furthermore, this information is nearly costless to obtain, since the
technical organization of preserving anonymity comes at low cost. What the author

describes is known as the figure of the cheapest briber, analyzed in section 3.2.
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However, despite the good will of the legislative authorities to improve whistleblowing
legislation — and indeed, the provision of an anonymous whistleblower system is a major
step towards avoiding personal costs — this measure helps to avoid personal costs for the
whistleblower but does not provide net benefits for the whistleblower. Thus, only an
employee, whose deep trust in the security measures for protecting its identity is
imperturbable, will decide to blow the whistle. Of course, this prognosis is only then valid,

unless we apply a holistic approach.
5.1.2. Public Service Law

Furthermore, the 2011 amendment of the Austrian Civil Service Law (Beamtendienstrecht)
implemented two paragraphs titled “Protection against Disadvantage” (in German “Schutz
vor Benachteiligung”, translation by the author) which provide protective measures in favor
of judges and other civil servants when they are confronted with retaliation after blowing
the whistle (Hofer, Mair and Miller 2015, p. 153; § 53a BDG and § 58b RStDG, 28.12.2011
BGBI. | Nr. 140/2011). The legal protection is only then guaranteed, if the report concerns

a criminal offence listed in specific corruption prevention laws.

Moreover, there are two grave limitations respectively conditions for the protection of the
whistleblower. First, the report must be made bona fide and second, it has to be a
“reasonable suspicion” meaning that the whistleblower could have considered the reported
facts as correct, whereby slight negligence excludes integrity and therefore forfeits the
claim for the protection against retaliation (Hofer, Mair and Miller 2015, p. 159). From a
law and economic perspective, this can be considered as major weakness of this provision.
First, as a layman in the juridical field an employee might not assess the current situation
correctly and will either risk to be protected post whistleblowing, or will remain silent

because of fear from retaliation.

5.1.3. Act on Salaried Employment and Austrian Labor Constitutional Act

The current Austrian whistleblowing legislation differentiates between the public and the
private sector, protecting the employees of each sector differently regarding the extent and
strength of defending. Whereas civil servants might also often observe wrongdoings by
colleagues or other employees not directly connected to them, the disclosure of private
employees most often includes other near colleagues or the employer itself. This indicates
the dilemma potential whistleblowers in private companies have to cope with. On the one
hand, the moral attitude might force the employee to report certain abusive developments,

on the other hand the employment contract foresees the duty of loyalty and allegiance to
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the employer. In addition, the private employee is bound to protect commercial secrets
and business confidentiality (Hofer, Mair, Miller 2015, p. 159).

The Austrian Act on Salaried Employment provides the employer the possibility of
dismissing the employee because of distrust (8 27 Z1 AngG). Hofer, Mair and Miller (2015,
p. 160) argue that the mere filing of a criminal complaint does not fit to the provisions of 8§
27 Z1 AngG, but the employee has to proceed as carefully as possible. Thus, internal
discussions with the direct supervisor could be a first step, which can prove to be a
hierarchical problem. However, the freedom of speech in Art 10 ECHR might in some
cases protect employees from being dismissed (Hofer, Maier and Muller 2015, p. 160).
Similar to the Civil Service Law, the critique concerns the problem and difficulty of
subjective assessments regarding the legal justification to blow the whistle.

Moreover, 8§ 105 (3) Z1 lit. i ArbVG provides the right to challenge certain kinds of
dismissals. More specifically, employees are protected from termination of employment for
strategic reasons, when the employee has decided for a “obviously not unjustified
assertion of rights or fulfilling his legal duties”. The latter point, namely fulfilling legal duties,
can be applied for reporting criminal offences because of company-internal circumstances.
This refers to as whistleblowing. However, this legal provision obviously does not protect

reporting ongoing undesirable developments, which are not considered to be illegal.

5.2. Current Assessment by Fractions in the Austrian Parliament

The previous section shows that the Austrian legislative authorities have provided some
very basic elements of whistleblower protection to some extent. However, the current
whistleblowing law, dispersed in various different laws in contrast to comprehensive and
concentrated legal norms, fails to provide real incentives in order to tackle the problem of

intimidated and reluctant employees, fearing personal retaliation after blowing the whistle.

Despite major critique of renowned international organizations (see the previous and the
following sections), there is no political debate about further improving whistleblower
protection or providing solid (financial) incentives in Austria. As the question of how to
efficiently incentivize whistleblower does not tend to belong to the canon of topics, which
are daily discussed in the media and public, the author of this master thesis have asked
each political group of the Austrian Parliament to answer the following questions regarding

their current legislator status.
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e How content is your fraction with the current regulation of whistleblower protection?
What are the advantages and disadvantages in your opinion? Do you see space
for improvement?

e Do you expect any spillovers from the newly adopted European Trade Secrets
Directive on Austrian whistleblower protection?

e How do you assess the importance and interest of protection of business and trade
secrets when public interest is infringed? How should the balance between
protection of trade secrets and protection of public interest be handled?

First of all, there are easier tasks than contacting member of the Austrian parliament in the
summer break and politely requesting to submit their answers in a timely manner. Second
and surprisingly, the spokesmen of NEOS, OVP, Team Stronach and the Greens Party
have timely submitted their political statements regarding the mentioned questions about
whistleblowing in Austria. Unfortunately, both the parliamentary fraction of SPO and FPO
have ignored the request despite several inquiries. However, the following summary of the
submitted political statements and overview about their commonalities and differences well

reflects the balance between opposition and administration.

To begin with, the most interesting points of views of each political party should be

summarized, whereas their depth and extensity reflect the original statements:

e NEOS: In the opinion of vice fraction spokesman Nikolaus Scherak, whistleblower
protection regarding the unjustified termination of employment is sufficiently
implemented. The prevention of “soft” retaliation factors such as bullying, social
repression, or the stigmatization of the whistleblower as denunciator is difficult to
achieve by law. NEOS suggests further improvements in assisting employees in their
pre-reporting phase, when they have to assess whether an ongoing company-intern
activity can be considered as criminally relevant. Independent institutions such as the
Austrian Ombudsman Board could help to assess, whether certain observed activities
do lie in public interest. The Trade Secrets Directive does not influence current law as
it should prevent industry espionage. The tension between trade secrets and public
interest is de lege lata adequately addressed. NEOS suggests to supplement § 162
StPO (criminal procedure code) by also adding proprietary disadvantages as legal

reason for anonymously testifying before a court.

e OVP: The fraction spokesman Reinhold Lopatka emphasizes that the opinion-forming

process regarding Trade Secrets Directive has yet not finished. Nevertheless, he finds
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a good balance between protecting both trade secrets and the public interest.
Concerning the protection of whistleblowers in Austria, he stresses the technical
guarantee of remaining anonymous when using one of the reporting systems. Although
Lopatka explicitely refers to 8§ 53a BDG as current protection provision, he remains
vague, when proposing the implementation of a whistleblower protection in the Stock

Exchange Act.

e Team Stronach: The parliamentary fraction emphasizes the great importance of both
the protection of trade secrets and of whistleblowers against retaliation, but does not
offer a single solution approach. Quite the opposite is true, when the Team Stronach
shifts the responsibility of providing sound whistleblower protection guidelines to the

jurisprudence.

e Green Party: In a brief statement, the Greens massively criticize the imbalance of
protection strength between the professional group of civil servants and private
employees. They demand that whistleblower within a private company should not bear
the risk of repression anymore, however they do not provide concrete measures as a
solution to this problem. Regarding the protection of trade secrets, the Greens take a
very special position. They state that the protection of public interest is always the top
priority, especially with regard to environmental and consumer protection. If “companies
intentionally launch a dangerous product”, they cannot expect that their business secret
is going to be protected. However, the author of this master thesis refers to the already
implemented institution of product liability.

As the reader already might have observed, all responding fractions of the Austrian
parliament recognize and emphasize the importance of whistleblowing in the fight against
corruption and economic crimes in their statements. However, in the view of the author,
two eminent factors might weaken the strong impression of cross-party support for a strong

whistleblower protection.

First, official statements can serve as an indicator for the significance of a specific topic
within a political party. Nevertheless, the true level of effort for the best solution of a
whistleblower’'s problem could only be examined by a holistic legal analysis of all
parliamentary processes and proposals. Second, not a single parliamentary fraction
proposes stronger or more attractive whistleblower incentives in order to motivate

employees to disclose ongoing criminal activities. It would be interesting to further examine
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why the general idea of De Schepper (see section 3.4.) is still not present in Austrian
politics and legislators, when all parties are aware of the fact that the United States are a
pioneer in incentivizing whistleblowers. All in all, the interrogated parties recognize the
importance of whistleblower both in the public and the private sector, but not each fraction

sees the need of improvement of Austrian whistleblowing law.

Only NEOS remarked in their answers that in Austria there still exists a major problem of
stigmatization. According to Transparency International (2013, p. 25), whistleblowers are
still labelled squealers and tattletales (Denunziant or Vernaderer) because of their
perceived disloyalty to their employers, although they serve public interest. In fact, this
stigmatization can be a psychological barrier for potential whistleblowers, reluctantly to be
harassed in the aftermath. But even for public interest, this can mitigate society’s glue,
when disclosing information in good intention is negatively connoted. Despite the evidence
that reports motivated by pure personal, emotional reasons most likely will not withstand
a Kaldor-Hicks-efficiency test, the appreciation of whistleblowers in form of rewards or

premiums might dampen the effect of denunciations.

5.3. Policy Recommendations

Although several legal provisions concerning whistleblowing have been implemented in
Austria in the recent years, these new legal rules generally do not match up to those best
practice rules from the United States described in section 4.1. As Hofer, Mair and Mdller
(2015, p. 153) note, it is in their view remarkable and astonishing that up to the current
time point there has yet not been to some extent a discussion about financial whistleblower
incentives or monetary whistleblower compensation in form of a “whistleblower premium”.
This sort of critique corresponds to the idea of improvements through expanding financial
benefits by De Schepper (2009). However, if such a whistleblower premium is modelled
irresponsibly too high, this might cause an undesirable effect of increasing unjustified
reports against an unpleasant person out of personal motives such as revenge. In the
presence of a whistleblower premium, “an uncontrollable stream of groundless complaints”

can be expected (De Schepper 2009, p. 43).

Generally, the official provision of reassuring whistleblowers that their identity post
disclosure remains protected is an important and useful protection measure for
whistleblower. At least under the assumption that the government confidentiality is likely
to be sufficient and the former employer is definitely not able to be informed about the

whistleblower’s identity. However, this condition of perfect confidentiality is often unlikely,
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as the employer (once confronted with its accusation) might be able to restrict the circle of
“suspects”, tracing it back to the whistleblower. Therefore, unless anonymity is protected
with probability of one, full compensation is needed in order to incentivize the potential
whistleblower (De Schepper 2009, p. 39).

Moreover, another interesting point is the phenomenon of subjective probabilities, often
used in law and economics for examining whether a specific legal rule is effectively in
place, combined with the level of whistleblowing activity in a specific country. The two
fundamental requirements for this concepts are first the possibility that the sum of
subjective probabilities can be greater than 1, and second the mere connection to feelings
and often inaccurate assessments of the true probability. From behavioral law and
economics, it is known that an individual’s perception and procession of true information
is often biased (cf. Gilboa et al. 2008). If, for example, there is a clear threat to an individual,
but this person fails to correctly assess it (i.e. the subjective probability is smaller than the
true probability), then this has a negative effect on the level of the exposed activity.

In fact, this effect can also take a different form, namely the opposite and other way round.
Imagining a country with very strong whistleblower protection and incentives, it is a
possible scenario that a criminal assesses the subjective probability of getting caught to
be higher than the true probability in fact is. Thus, it would clearly lead to a more efficient
outcome and positive effect, as the level of the criminal activity can be decreased. Law
and economics, based on behavioral aspects, would take this effect into account and might
conclude that stronger whistleblower incentives might even prevent criminal activities in

the first place.

As Transparency International (2013, p. 26) notes in their whistleblowing study, positive
steps toward a sound whistleblower protection is reflected by court rulings that “filing a
valid criminal complaint does not violate employees’ duty of loyalty to their employer”.
Nevertheless, they also criticize the obligation to choose the “gentlest way possible” for

the disclosure.

Lastly, also the Austrian Chapter of Transparency International drafts some
recommendations for Austrian whistleblowing law. First, they urge that the transparency in
the public sector must be increased. Second, they are highly in favor of the “Kronzeugen”
rule, which expires at the end of 2016 and ought to be extended. Finally, they urge Austrian
policy makers to equalize the strength of protection between public and private

whistleblowers (Transparency International — Austrian Chapter 2014, p. 2).
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6. Conclusion

All in all, this master thesis has examined the interdisciplinary and complex topic of
whistleblowing from an economic perspective. Whistleblowing always implies legal
consequences for at least one party. Usually, legislative authorities aim to model
whistleblowing laws such that legal provisions effectively and gently direct individual’s
behavior towards a more desirable attitude. Therefore, this master thesis has used a law
and economics approach in order to confront legal norms and whistleblowing as a legal

concept with economic methods and findings.

To recapitulate, the aim of this master thesis, represented by the two research questions,
was to first economically describe the concept of whistleblowing assigning well-known law
and economic characteristics to those of a whistleblowing constellation. Second, the
current whistleblowing regulations in Europe and Austria were summarized and also

economically analyzed by involving some findings from De Schepper (2009).

To begin with, some of the most significant findings and interesting results of this master
thesis shall be summarized. First, chapter 2 has shown the sheer complexity and
interdisciplinary breadth of whistleblowing. The overview of the various definitions for
example has shown that each discipline and even national legal system use different terms
for the same underlying process. As a consequence, this conceptual distinction allowed to
economically define the “Kronzeugen” rule from section 2.2. as substitute to
whistleblowing. Moreover, the important role of NGOs as “gatekeeper” for whistleblowers,
thereby protecting the whistleblowers’ identity, was assessed to be insufficiently
incorporated in society’s consciousness. Furthermore, the overview of macro- and
microeconomic costs and benefits of whistleblowing highlighted the circumstance that
special regulations should take into account their various consequences with respect to
public interest.

In addition, chapter 3 has yielded interesting theoretical results, contributing a law and
economics perspective to the scientific literature of whistleblowing. First, this master thesis
identifies in most of the whistleblowing cases the personal union between the criminally
acting person or the wrongdoer and the figure of the cheapest cost avoider. The wrongdoer
him- or herself would have the chance to act differently and therefore avoid all accruing
costs to the society, but resists to because of opportunistic or strategic behavior. Second,
the prosecuting and investigating authorities then have to apply a much higher level of

effort in order to detect the (criminal) and undesirable ongoing activity in order to prevent
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the public from damages. These (sometimes prohibitively high) transactions costs can be
effectively decreased and overcome when a whistleblower steps in. Third, this useful
economic relationship between the prosecution and the whistleblower can be explained by
another personal union, namely the whistleblower as cheapest briber. The latter one can
be reduce the tertiary cost to a minimum and is therefore able to contribute to society’s

welfare.

In contrast to these findings with a theoretical attitude, the results and insights of chapters
4 and 5 are strongly related to the reality of current whistleblowing regulations in Europe,
respectively in Austria. On the one hand, it was shown that Europe, especially the
European Union, has yet failed to initiate a common, EU-wide whistleblowing law by
passing a European Directive. As was explained, it is rather the case that the legal
provisions of the 28 member states remain on a national level and are highly diverse.
However, as the United States have already shown in the last century, a stand-alone
strong common whistleblower law can effectively contribute to prevent the society from
corruption or other economic crimes. Hence, the EU ought to initiate a proposal for a
stronger whistleblower protection and implement incentives for employees to blow the
whistle.

On the other hand, the missing uniform standards among the EU countries provide much
space for recommendations to improve upon their laws with regard to whistleblowing. As
the analysis has shown, only few countries are considered to have strong whistleblowing
laws and the great majority of the EU countries has yet failed to implement economically
useful incentives for potential whistleblowers. From an economic perspective, the ideal
incentives for achieving the goal of full compensation are currently not available for neither
private nor civil employees. Thus, this master thesis encourages the European lawmakers
to first further improve upon the availability, security, and attractiveness of transmission
channels for potential whistleblowers. Second, and as a next step, when the basics of
whistleblower protection is done, lawmakers should recognize the economic findings and

implement useful and adequate incentives in order to prevent the public from harm.

Similarly, the implementation of Austrian whistleblowing rules has been only reluctantly
advanced and can still be assessed as very basic and simple. The weaknesses of the
Austrian legislation include for example the unequal treatment of the legal consequences
between whistleblowers of a private company or from the civil service. Moreover, the
employee has to first carefully consider to choose the “right” channel for his or her

disclosure, as the obligation of loyalty to the employer is by contract very present.
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Moreover, a brief overview of the political opinions of the parliamentary groups has shown
that the commitment to further improvements of whistleblower protection and the
introduction of incentives are not strongly present. Again, the examination of economically

useful incentives showed the need for improvements.

All in all, this master thesis has constructively contributed to the scientific literature of
whistleblowing. Nevertheless, as this topic has seldom been analyzed from an (law and)
economic perspective, there are further interesting unanswered and unexamined research
areas, being beyond the scope of this master thesis, whose results would be eminently
valuable for scientific literature. For instance, it would be useful to empirically examine
whether current whistleblowing regulation in each European country fulfill conditions for
economic optimality, thereby regarding the whistleblower as anticipating and rational
individual. All things considered, this thesis provides several points of references for further

examining the economic perspective of whistleblowing.

62



References

Abazi, V., Alemanno, A., Quintanilla, P., Berg, J., Herman, Z., Rauschenberger, P., Vogel, M.
(2016). Whistleblower Protection in the Public and Private Sector in the European Union
[Draft Directive]. http://www.greens-
efa.eu/fileadmin/dam/Images/Transparency campaign/WB_directive draft for consultatio
n launch May 2016.pdf

Alexander, R. (2004). Role of Whistleblowers in the Fight against Economic Crime. Journal
of Financial Crime 12:2. http://eprints.soas.ac.uk/74/1/NSEC 2004.pdf

Andrade, J. (2015). Reconceptualising Whistleblowing in a Complex World. Journal of
Business Ethics 128:321-335. DOI 10.1007/s10551-014-2105-z

Arce, D. (2010). Corporate virtue: Treatment of whistle blowers and the punishment of
violators. European Journal of Political Economics 26:363-371. DOI
10.1016/j.ejpoleco.2009.11.005

BAK (Bundesamt zur Korruptionspravention und Korruptionsbekédmpfung). [Website]
Retrieved from: http://www.bak.gv.at/cms/BAK en/spoc/start.aspx

Becker, G. (1976). The Economic Approach to Human Behavior. Chicago, The University of
Chicago Press.

Bowden, P. (2006). A Comparative Analysis of Whistleblower Protections. Austrian Journal
of Professional and Applied Ethics. http://ssrn.com/abstract=1534042

Bowers, S. (2014, November 5). Luxembourg tax files: how tiny state rubber-stamped tax
avoidance on an industrial scale. Retrieved from
https://www.theguardian.com/business/2014/nov/05/-sp-luxembourg-tax-files-tax-
avoidance-industrial-scale

Calabresi, G., Hirschoff, J. (1972). Toward a Test for Strict Liability in Torts. The Yale Law
Journal 81:6. http://www.jstor.org/stable/795220

Calabresi, G. (1975). The Costs of Accidents. A Legal and Economic Analysis. New Haven
and London, Yale University Press.

Calderon-Cuadrado, R., Alvarez-Arce, J., Rodriguez-Tejedo, |., Salvatierra, S. (2009). “Ethics
Hotlines” in Transnational Companies: A Comparative Study. Journal of Business Ethics,
88:199-210.

Call, A., Martin, G., Sharp, N., Wilde, J. (2016). Whistleblowers and Outcomes of Financial
Misrepresentation Enforcement Actions. http://ssrn.com/abstract=2506418

Chassany, A. (2016, April 3). French finance minister hits back at critics of gradual reform.
Financial Times.
http://www.ft.com/cms/s/0/bd54db74-5¢5-11e5-803c-d27¢7117d132.htiml#axzz44mkjgBO
0

Cherry, M. (2004). Whistling in the Dark? Corporate Fraud, Whistleblowers, and the
Implications of the Sarbanes-Oxley Act for Employment Law. Washington Law Review 79:
1029 http://ssrn.com/abstract=614582

Cherry, M. (2012). Virtual Whistleblowing. South Texas Law Review 54:1.
http://ssrn.com/abstract=2273678

Clark, K. (2012). White Paper on the Law of Whistleblowing.
http://ssrn.com/abstract=2176293

63


http://www.greens-efa.eu/fileadmin/dam/Images/Transparency_campaign/WB_directive_draft_for_consultation_launch_May_2016.pdf
http://www.greens-efa.eu/fileadmin/dam/Images/Transparency_campaign/WB_directive_draft_for_consultation_launch_May_2016.pdf
http://www.greens-efa.eu/fileadmin/dam/Images/Transparency_campaign/WB_directive_draft_for_consultation_launch_May_2016.pdf
http://eprints.soas.ac.uk/74/1/NSEC_2004.pdf
http://www.bak.gv.at/cms/BAK_en/spoc/start.aspx
http://ssrn.com/abstract=1534042
https://www.theguardian.com/business/2014/nov/05/-sp-luxembourg-tax-files-tax-avoidance-industrial-scale
https://www.theguardian.com/business/2014/nov/05/-sp-luxembourg-tax-files-tax-avoidance-industrial-scale
http://www.jstor.org/stable/795220
http://ssrn.com/abstract=2506418
http://ssrn.com/abstract=614582
http://ssrn.com/abstract=2273678
http://ssrn.com/abstract=2176293

Council of Europe (2014, April 30). Protection of Whistleblowers. [Recommendation and
explanatory memorandum].

De Geest, G. (1996). The Debate on the Scientific Status of Law and Economics, European
Economic Review 40:999-1006

De Schepper, M. (2009). Setting the Right Incentives for Whistleblowers [Master thesis].
European Master in Law and Economics.

Der Standard (2016, September 8). Whistleblower-Website fiihrte bisher zu 31 Anklagen.
http://derstandard.at/2000044081589/Whistleblower-Homepage-fuehrte-bisher-zu-31-

Anklagen
Dworkin, T. (2007). SOX and Whistleblowing. Michigan Law Review, 105:1757-1780.

Dworkin, T., Baucus, M. (1998). Internal vs. External Whistleblowers: A Comparison of
Whistleblowering Processes. Journal of Business Ethics, 17:1281-1298.

Dyck, A., Morse, A., Zingales, L. (2010). Who Blows the Whistle on Corporate Fraud? The
Journal of Finance 65:6. http://www.|stor.org/stable/23324409

European Commission (2015a). Protection of the European Union’s financial interests —
Fight against Fraud Annual Report 2014 [Commission Staff Working Document].
https://www.parlament.gv.at/PAKT/EU/XXV/EU/07/42/EU_74220/imfname_10568394.pdf

European Commission (2015b). Report from the Commission to the European Parliament
and to the Council — Replies to requests from the European Parliament.
https://www.parlament.gv.at/PAKT/EU/XXV/EU/07/96/EU_79674/imfname_10580170.pdf

European Parliament (2011). Corruption and conflict of interest in the European Institutions:
the effectiveness of whistleblowers.
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2011/453222/IPOL -

JOIN ET(2011)453222 EN.pdf

Farrell, S. (2016, July 19). Truckmakers fined by Brussels for price collusion. Retrieved from
https://www.theguardian.com/business/2016/jul/19/truck-makers-fined-by-brussels-for-

price-collusion

Funk, M. (2010). Getting What They Pay For: The Far-Reaching Impact Of the Dodd-Frank
Act’s ‘Whistleblower Bounty’ Incentives on FCPA Enforcement. White Collar Crime Report
5:19. https://www.perkinscoie.com/images/content/2/2/v2/22172/comm-10-09-
whitecollarcrimereport.pdf

Gao, J. (2015). Whistleblowing Intentions of Lower-Level Employees: The Effect of Reporting
Channel, Bystanders, and Wrongdoer Power Status. Journal of Business Ethics 126:85-
99. DOI: 10.1007/s

Georgakopoulos, N. L. (2005). Principles and Methods of Law and Economics. Basic Tools
for Normative Reasoning. New York: Cambridge University Press

Gilboa, I., Postlewaite, A., Schmeidler, D. (2008). Probability and Uncertainty in Economic
Modeling. Journal of Economic Perspectives 22:173-188.
http://www.ssc.upenn.edu/~apostlew/paper/pdf/Probabilities.pdf

Gilles, S. (1992). Negligence, Strict Liability, and the Cheapest Cost-Avoider. Virginia Law
Review 78:6. http://www.jstor.org/stable/1073455

Givati, Y. (2015). A Theory of Whistleblower Rewards. Journal of Legal Studies. Retrieved
from http://ssrn.com/abstract=2682939

64


http://derstandard.at/2000044081589/Whistleblower-Homepage-fuehrte-bisher-zu-31-Anklagen
http://derstandard.at/2000044081589/Whistleblower-Homepage-fuehrte-bisher-zu-31-Anklagen
http://www.jstor.org/stable/23324409
https://www.parlament.gv.at/PAKT/EU/XXV/EU/07/42/EU_74220/imfname_10568394.pdf
https://www.parlament.gv.at/PAKT/EU/XXV/EU/07/96/EU_79674/imfname_10580170.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2011/453222/IPOL-JOIN_ET(2011)453222_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2011/453222/IPOL-JOIN_ET(2011)453222_EN.pdf
https://www.perkinscoie.com/images/content/2/2/v2/22172/comm-10-09-whitecollarcrimereport.pdf
https://www.perkinscoie.com/images/content/2/2/v2/22172/comm-10-09-whitecollarcrimereport.pdf
http://www.ssc.upenn.edu/~apostlew/paper/pdf/Probabilities.pdf
http://www.jstor.org/stable/1073455
http://ssrn.com/abstract=2682939

Globalwhistleblowers.org (2016, July 7). Retrieved from
http://www.globalwhistleblower.org/#!role-of-ngos/c24ae

Gonzalez, J. S. (2010). A Pot of Gold at the End of the Rainbow: An Economic Incentives-
Based Approach to OSHA Whistleblowing. Texas Tech School of Law Legal Studies
Research Paper. http://ssrn.com/abstract=1538336

The Greens/European Free Alliance. (2016, March). The right to speak out? Draft directive
for the protection of whistle-blowers across Europe. Retrieved from_http://www.greens-
efa.eu/the-right-to-speak-out-15199.html

Guthrie, C., Taylor, E. (2015). Protect or Pay? Promoting Internal Whistleblowing. Retrieved
from http://ssrn.com/abstract=2555712

Halim, R., Haryanto, J., Manansang, R. (2013). Whistleblowing System and Organization’s
Performance. Universitas Indonesia, Graduate School of Management Research Paper
13:68. Retrieved from http://ssrn.com/abstract=2330683

Hanke, L. (1951). Bartolomé de Las Casas: An interpretation of his life and writings. The
Hague: Martinus Nijhoff

Hartman, L., EIm, D., Radin, T., Pope, K. (2009). Translating Corporate Culture around the
World: a cross-cultural analysis of whistleblowing as an example of how to say and do the
right thing. POLITEIA 93:255-272. http://ssrn.com/abstract=1444187

Hassink, H., De Vries, M., Bollen, L. (2007). A Content Analysis of Whistleblowing Policies of
Leading European Companies. Journal of Business Ethics, 75:25-44.

Hofer, M., Mair, K., Miller, S. (2015). Whistleblowing — Freund oder Feind. In Wieselthaler,
A. (Eds.), Korruptionspravention in Theorie und Praxis (pp. 143 174). Wien, Verlag
Osterreich GmbH.

Huattl, T., Léderer, S. (2013). Whistleblowing in Central Europe, Public Integrity, 15:3, 283-
306. http://dx.doi.org/10.2753/PIN1099-9922150304

Jubb, P. (1999). Whistleblowing: A Restrictive Definition and Interpretation. Journal of
Business Ethics 21:77-94

Kaptein, M. (2009). From Inaction to External Whistleblowing: The Influence of the Ethical
Culture of Organizations on Employee Responses to Observed Wrongdoing. ERIM Report
Series. http://hdl.handle.net/1765/16600

Keil, M., Tiwana, A., Sainsbury, R., Sneha, S. (2010). Toward a Theory of Whistleblowing
Intentions: A Benefit-to-Cost Differential Perspective. Decision Sciences Journal 41:4.

Kerkmeester, H. (2000). Methodology: General. Bouckaert, B. and De Geest, G. (Eds.),
Encyclopedia of Law and Economics. The History and Methodology of Law and
Economics (Cheltenham: Edward Elgar) 1:383-401

Lahodynsky, O. (2015, March 31). Eine neue EU-Richtlinie bedroht investigative Journalisten
und Whistleblower. http://www.profil.at/oesterreich/eu-richtlinie-bedroht-journalisten-und-
whistleblower-5581202

Lewis, D., Vandekerckhove, W., Mansbach, A., Moberly, R., Wylie, L., Tsahuridu, E., Rohde-
Liebenau, B., Brown, A., Carr, I., James, C., Bjorkelo, B., Matthiesen, S. (2011).
Whistleblowing and Democratic Values. International Whistleblowing Research Network.
http://ssrn.com/abstract=1998293

Michelman, F. (1971). Pollution as a Tort: A Non-Accidental Perspective on Calabresi’s
Costs. The Yale Law Journal 80:3 http://www.jstor.org/stable/795267

65


http://www.globalwhistleblower.org/#!role-of-ngos/c24ae
http://ssrn.com/abstract=1538336
http://ssrn.com/abstract=2555712
http://ssrn.com/abstract=2330683
http://ssrn.com/abstract=1444187
http://dx.doi.org/10.2753/PIN1099-9922150304
http://hdl.handle.net/1765/16600
http://www.profil.at/oesterreich/eu-richtlinie-bedroht-journalisten-und-whistleblower-5581202
http://www.profil.at/oesterreich/eu-richtlinie-bedroht-journalisten-und-whistleblower-5581202
http://ssrn.com/abstract=1998293
http://www.jstor.org/stable/795267

Mittal, P., Olumofin, F., Troncoso, C., Borisov, N., Goldberg, I. (2011). PIR-Tor: Scalable
Anonymous Communication Using Private Information Retrieval. Princeton University.
https://www.princeton.edu/~pmittal/publications/pirtor-usenix11.pdf

Moberly, R. (2006). Sarbanes-Oxley’s Structural Model To Encourage Corporate
Whistleblowers. Brigham Young Law Review 1107-1180. http://ssrn.com/abstract=902941

Moberly, R. (2012). Sarbanes-Oxley’s Whistleblower Provisions: Ten Years Later. South
Carolina Law Review 64 http://ssrn.com/abstract=2064061

Nielsen, N. (2013, October 23). EU-wide whistleblower protection law rejected. EU Observer
Retrieved from https://euobserver.com/justice/121873

Obermaier, F., Obermayer, B., Wormer, V. and Jaschensky, W. (2016, April 4). About the
Panama Papers. Retrieved from
http://panamapapers.sueddeutsche.de/articles/56febff0albb8d3c3495adf4/

OECD (2014). The rational for fighting corruption [background brief]. Retrieved from
https://www.oecd.org/cleangovbiz/49693613.pdf

OECD (2016). Committing to Effective Whistleblower Protection. DOI:
10.1787/9789264252639-en

Pacces, A. and Visscher, L. (2011). Methodology of Law and Economics. Van Klink, B. and
Taekema, S. (Eds.), Law and Method. Interdisciplinary research into Law (Series Politika
4:85-107), Tubingen: Mohr Siebeck

Panichi, J. (2015, December 24). EU agencies faulted for not protecting whistleblowers.
http://www.politico.eu/article/eu-agencies-faulted-for-not-protecting-whistleblowers-transpa

rency-rules/

Roberts, D. (2015, June 1). Charges against Edward Snowden stand, despite telephone
surveillance ban. Retrieved from http://www.theguardian.com/us-
news/2015/jun/01/charges-against-edward-snowden-stand-despite-telephone-
surveillance-ban

Roth, V., Glldenring, B., Rieffel, E., Dietrich, S., Ries, L. (2013). A Secure Submission
System for Online Whistleblowing Platforms. Freie Universitat Berlin.

Saha, A. (2008). Whistle-Blowing in the United Kingdom. http://ssrn.com/abstract=1106544

Schafer, H., Ott, C. (2012). Lehrbuch der 6konomischen Analyse des Zivilrechts. 5. Auflage,
Berlin Heidelberg: Springer Gabler Verlag

Schmidtchen, D., Helstroffer, J., Koboldt, C. (2015). Replacing the Polluter Pays Principle by
the Cheapest Cost Avoider Principle: On the Efficient Treatment of External Costs.
Bureau d’économie théorique et appliquée (BETA) http://www.beta-
umr7522.fr/productions/publications/2015/2015-08.pdf

Schonhofer, E. (2012). Die Kronzeugenregelung im 6sterreichischen Strafrecht und
Strafprozessrecht [Thesis]. Karl-Franzens-University Graz.

Siriachenko, I. (2014). Whistleblowing: Internal versus External Channels [Master thesis].
University of Vienna.

Stephenson, P., Levi, M. (2012). The Protection of Whistleblowers. A study on the feasibility
of a legal instrument on the protection of employees who make disclosures in the public
interest.
http://www.coe.int/t/dghl/standardsetting/cdcj/Whistleblowers/CDCJ(2012)9E Final.pdf

66


https://www.princeton.edu/~pmittal/publications/pirtor-usenix11.pdf
http://ssrn.com/abstract=902941
http://ssrn.com/abstract=2064061
https://euobserver.com/justice/121873
http://panamapapers.sueddeutsche.de/articles/56febff0a1bb8d3c3495adf4/
https://www.oecd.org/cleangovbiz/49693613.pdf
http://www.politico.eu/article/eu­agencies­faulted­for­not­protecting­whistleblowers­transparency­rules/
http://www.politico.eu/article/eu­agencies­faulted­for­not­protecting­whistleblowers­transparency­rules/
http://www.theguardian.com/us-news/2015/jun/01/charges-against-edward-snowden-stand-despite-telephone-surveillance-ban
http://www.theguardian.com/us-news/2015/jun/01/charges-against-edward-snowden-stand-despite-telephone-surveillance-ban
http://www.theguardian.com/us-news/2015/jun/01/charges-against-edward-snowden-stand-despite-telephone-surveillance-ban
http://ssrn.com/abstract=1106544
http://www.beta-umr7522.fr/productions/publications/2015/2015-08.pdf
http://www.beta-umr7522.fr/productions/publications/2015/2015-08.pdf
http://www.coe.int/t/dghl/standardsetting/cdcj/Whistleblowers/CDCJ(2012)9E_Final.pdf

Sutherland, E. (2012). Bribery and corruption in telecommunications: beast practice in
prevention and remedies. TRPC. http://ssrn.com/abstract=2014665

Swanson, T., Kontoleon, A. (1999). Nuisance. Department of Economics, School of Public
Policy and CSERGE, University College of London.

Ting, M. (2008). Whistleblowing. American Political Science Review 102:2. DOI: 10.1017

Transparency International (2010). Whistleblowing: an effective tool in the fight against
corruption [Policy Paper]. Retrieved from
https://www.ciaonet.org/attachments/18573/uploads

Transparency International (2013). Whistleblowing in Europe. Legal Protections for
Whistleblowers in the EU [Report]. Retrieved from
http://www.transparency.org/whatwedo/publication/whistleblowing in_europe legal prote
ctions for whistleblowers in the eu

Transparency International (2015). Corruption Perception Index 2015 [website]._Retrieved
from http://www.transparency.org/cpi2015#results-table

Transparency International — Austrian Chapter (2014). Forderungen an Nationalrat und
Bundesregierung [Press release]. Retrieved from: https://www.ti-austria.at/wp-
content/uploads/2016/01/Forderungspapier-2014.pdf

Ulen, T. (2000). Rational Choice Theory in Law and Economics, Bouckaert, B. and De
Geest, G. (Eds.), Encyclopedia of Law and Economics. Vol. 1. The History and
Methodology of Law and Economics (Cheltenham: Edward Elgar), 790-818

United Nations (2011). On Whistleblower Protection in the UN System [Note]. Retrieved from
http://www.ilostaffunion.org/new/wp-content/uploads/W histleblower-Policy-CCISUA. pdf

Vandekerckhove, W. and Commers, M. (2004). Whistle blowing and rational loyalty. Journal
of Business Ethics, 53:225-233.

Vandekerkchove, W., Langenberg, S. (2012). Can we organize courage? Implications of
Foucault’s parrhesia. Electronic Journal of Business Ethics and Organizational Studies.
http://ssrn.com/abstract=2005662

Vandekerkchove, W., Tsahuridu, E. (2010). Risky Rescues and the Duty to Blow the Whistle.
Journal of Business Ethics 97:365-380. http://ssrn.com/abstract=1502245

Weigel, W. (2008). Economics of the Law. A Primer. London and New York: Routledge.

Wirtschafts- und Korruptionsstaatsanwaltschaft Osterreich (WKStA) (2016). [Website].
https://www.bkms-system.net/bkwebanon/report/clientinfo?cin=1at21&lanquage=ger

Wilton, D. (2007). Wordorigins.org [etymological online dictionary]. Retrieved from
http://www.wordorigins.org/index.php/site/whistleblower/

67


http://ssrn.com/abstract=2014665
https://www.ciaonet.org/attachments/18573/uploads
http://www.transparency.org/whatwedo/publication/whistleblowing_in_europe_legal_protections_for_whistleblowers_in_the_eu
http://www.transparency.org/whatwedo/publication/whistleblowing_in_europe_legal_protections_for_whistleblowers_in_the_eu
https://www.ti-austria.at/wp-content/uploads/2016/01/Forderungspapier-2014.pdf
https://www.ti-austria.at/wp-content/uploads/2016/01/Forderungspapier-2014.pdf
http://www.ilostaffunion.org/new/wp-content/uploads/Whistleblower-Policy-CCISUA.pdf
http://ssrn.com/abstract=2005662
http://ssrn.com/abstract=1502245
https://www.bkms-system.net/bkwebanon/report/clientInfo?cin=1at21&language=ger
http://www.wordorigins.org/index.php/site/whistleblower/

