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Introduction

Following an economic miracle lasting three decades, China’s current economic
slowdown is an inevitable result of the economic cycle. In order to recover from the
downturn and develop a more significant role in the global economy, China intends to
conduct an economic reform which will upgrade its domestic industries and, more

importantly, expand the export of goods and capital.

Correspondingly, China is conducting legal reforms which will satisfy the demands of
economic development. These ongoing legal reforms cover a wide range of topics,
including the reduction of interventions by the Communist Party, the enhancement of
judicial transparency, the protection of human rights, and the integration of legal

regulations, as well as the simplification of judicial procedures.

In light of the current wave of legal reform, scholars are discussing the possibility that
China may be moving toward increased liberty within the rule of law as it moves towards
a market economy. With its Communist ideology, one-party-state and status as a non-
market economy (NME),* China has long been regarded as an anomaly by the democratic
and capitalist world. China has decided to reform its legal system not only under the
influence of external pressure, but in order to promote economic development, enhance

the welfare of its citizens and integrate into the prevailing wave of globalisation.

For example: internal vested interest groups are reluctant to make concessions with regard
to the measures currently being implemented to bring about economic reform, but
competition from foreign business will play a significant role in these reforms, because the
external competition will force the Chinese enterprises to either innovate, or suffer a loss
of market share. As a corollary, the treatment of foreign businesses is an overarching and

unavoidable topic in this legal reform.

! There is ongoing debate with regard to whether China enjoys the status of a market economy. As China has not
automatically enjoyed market economy status for the first 15 years after its accession to the WTO, it needs recognition
from the importing country. Most Chinese scholars and officials consider the Chinese economy to be a socialist market
economy with Chinese characteristics, whereas scholars from the European Union (EU) and the United States think the
opposite. For example, EU lawmakers refused to grant China market economy status, preempting a proposal being
prepared by the European Commission on 12 May 2016. In order to emphasise the peculiarity of China in this regards,
this research holds the opinion that at this point the country remains a non-market economy.
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China’s struggle with regard to the treatment accorded to foreign businesses is, however,
evident: on the one hand, for a number of obvious or unknown reasons, the Chinese
government is reluctant to share the huge Chinese market with foreign businesses; on the
other hand, Chinese enterprises, particularly state-owned enterprises (SOESs), need to
compete with foreign businesses if they are to transform into better market participants

and solve their inefficiency problems.

The treatment accorded to foreign business in China is, therefore, a topic under intensive
discussion. It is also one of the most interesting topics for the rest of the world as it seeks
to conquer the Chinese market. In a nutshell, this topic is akin to the national treatment
standard in international law. As it is impossible to cover the whole legal reform in a single
piece of research, this dissertation has chosen to focus on the valuable topic of the national

treatment standard in order to conduct an intensive research.

In sum, the rest of the world is wondering to what extent China’s reforms will change its
previous legal approach. This research will therefore put the economy, political and other
aspects in abeyance to fully concentrate on the national treatment standard within a legal
perspective in order to reveal whether China is adopting a more liberal approach to

international economic law.
Within this framework, this dissertation is divided into four chapters.

Chapter 1 provides the conceptual and normative framework within which this dissertation
is developed. To review the national treatment standard in Chinese trade and investment
regimes, the principal task is to define the national treatment principle, which is the pivotal
issue concerning the treatment accorded to foreign businesses. To understand the broader
concept, the chapter begins by returning to the origin of the national treatment principle
and the non-discrimination principle. Given the broad spectrum of subject matter covered
by the national treatment principle, the next section in Chapter 1 is dedicated to defining a
narrow national treatment principle in international trade and investment regimes, which
will describe the scope of the national treatment concept discussed in this dissertation.
Chapter 1 then presents an analysis of the substantive contents of the national treatment
principles in international trade and investment regimes, which will deepen the
understanding of the national treatment principle and provide the foundation for the

remainder of the analysis.
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After identifying the conceptual and normative framework of this dissertation, Chapter 2
deals with China’s national treatment standard in the trade regime. This is the first core
issue of this dissertation. More specifically, Chapter 2 discusses the national treatment
standard adopted by China in the World Trade Organization (WTO) legal system and the
Free Trade Agreement (FTA) strategy. In this chapter, in addition to the textual analysis of
WTO legal documents and China’s commitments concerning the national treatment
principle and the national treatment clauses in the 14 FTAs? concluded by China, a case
study is also conducted in order to better interpret the legal provisions of disputes
occurring in complicated circumstances. In order to research China’s attitude to national
treatment in the trade regime, cases in which China is the respondent before the WTO
Dispute Settlement Body (DSB) and the national treatment clause are cited by complainant
and analysed. With the exception of cases in which an agreement was reached during the
consultation, and those currently in consultation, there are four cases® in the WTO which
will be included in the further analysis. In addition to the general circumstance of the
national treatment provision in each case, the famous China—Electronic Payment
Services* case will be emphasised, as it revealed China’s attitude with regard to the
national treatment principle in the General Agreement on Trade in Services (GATS) where
the inherent defect of the blurred demarcation between market access and national

treatment provisions is the subject of heated debate.

Chapter 3 turns to a legal assessment of China’s national treatment standard in investment
regimes. The discussion in this chapter concerns China’s foreign investment regulation
with regard to the national treatment principle and China’s international practice
concerning national treatment clauses in international investment agreements (l11As). In
both sections, a combination of chronological analysis and textual analysis has been
applied, with the aim of presenting the development of China’s national treatment principle

in recent decades from both municipal and international law perspectives. From the

2 See the website of the Ministry of Commerce of the People’s Republic of China, FTAs Service Department, at
http://fta.mofcom.gov.cn. [10.07.2017]

3 The four cases are:

China—Certain Measures Affecting Electronic Payment Services, Panel Report, 16 July 2012, WT/DS413/R, 12-3729;
China—Measures Affecting Imports of Automobile Parts, Appellate Body Report, 15 December 2008, WT/DS339/AB/R,
WT/DS340/AB/R, WT/DS339/AB/R, 08-6121;

China—Measures Affecting the Protection and Enforcement of Intellectual Property Rights, Panel Report, 26 January
2009, WT/DS362/R, 09-0240;

China—Measures Affecting Trading Rights and Distribution Services for Certain Publications and Audiovisual
Entertainment Products, Appellate Body Report, 21 December 2009, WT/DS363/AB/R, 09-6642.

4 China—Certain Measures Affecting Electronic Payment Services Panel Report, WT/DS413/R, adopted August 31,
2012.
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municipal law perspective, the basic framework of China’s foreign investment laws has
been built gradually since the reform and opening-up policy of 1978,° and the drafting of
the proposed Foreign Investment Law in 2015 was a breakthrough for the entire foreign
investment regime. From an international law perspective, the 104 bilateral investment
treaties (BITs) ® concluded by China in the last three decades are reviewed, with a
particular focus on the national treatment clauses. Thus, the evolution of China’s
international treaty practice as regards the national treatment principle, and the interaction
between international law and municipal law in China will become clear. In addition to this
chronological and textual analysis, a case study is also included in the second section of
Chapter 3. Two decades after it admitted the jurisdiction of the ICSID, China is still
reluctant to be involved in the International Centre for Settlement of Investment Disputes
(ICSID) tribunal. ” What makes China’s national treatment case before the 1CSID
unavailable is the fact that, when signing the Washington Convention, China notified the
ICSID that it would only consider submitting to the jurisdiction of the centre those disputes
over compensation resulting from expropriation or nationalisation.® There is, therefore,
currently no Chinese case in the ICSID available for research with regard to the topic of

this dissertation.

Chapter 4 addresses the comparison between the Chinese approach and the approaches of
the United States and the EU with regard to the national treatment principle in trade and
investment regimes. In this chapter, a comparative analysis is adopted to review how far
China remains from a liberalised national treatment approach. A comparative analysis
concerning the national treatment standard in trade and investment regimes is conducted

between China and the United States, with emphasis on the comparison of investment

5 Xiang Gao and Huigin Jiang, ‘Foreign Investment Laws and Policies in China: Historical views and current issues’, in
Liang Song, Ross Garnaut and Cai Fang (eds), Deepening Reform for China’s Long-Term Growth and Development
(Canberra: ANU Press, 2014), pp.531-552, at 532.

6 See the website of Ministry of Commerce of the People’s Republic of China, Department of Treaty and Law, at
http://tfs.mofcom.gov.cn/article/Nocategory/201111/20111107819474.shtml. [10.07.2017]

7 China signed the ICSID Convention on February 9, 1990, ratified it on July 1, 1992 and deposited its instruments of
ratification on January 7, 1993. The ICSID Convention entered into force for China on February 6, 1993. See the ICSID
website, List of Contracting States and Other Signatories of the Convention, as of March 30, 2016, available at:
https://icsid.worldbank.org/apps/ICSIDWEB/about/Pages/Database-of-Member-States.bak.aspx?ViewMembership=All.
[10.07.2017]

8 Text of Notification by China, January 7, 1993, which reads ‘Pursuant to Article 25(4) of the Convention, the Chinese
Government would only consider submitting to the jurisdiction of the International Centre for Settlement of Investment
Disputes disputes over compensation resulting from expropriation and nationalization.” ICSID, Notifications Concerning
Classes of Disputes Considered Suitable or Unsuitable for Submission to the Centre, at 1, ICSID 8-D (December 2015),
available at: https://icsid.worldbank.org/apps/ICSIDWEB/icsiddocs/Documents/l CSID%208-Contracting%20States%20
and%20Measures%20Taken%20by%20Them%20for%20the%20Purpos e%200f%20the%20Convention.pdf.
[10.07.2017]
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regimes. A comparative analysis between China and the EU as a whole and between China
and individual EU Member States is also conducted, as the national treatment standards
adopted by the EU and by individual EU Member States are not identical. Moreover, the
China-US BIT and the China-EU Compressive Agreement on Investment (CAI)
negotiations are included in order to review the current progress being made by China, and

what still needs to be done to smooth the negotiation.

Finally, the conclusion is drawn together with concluding remarks from every chapter, and,
following an analysis of the previous four chapters, a final observation on the Chinese

national treatment standard is provided.
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Chapter One The National Treatment Principle in The

International Economic Law

The national treatment principle is one of the most significant principles in international
economic law, in both trade and investment regimes. This chapter examines the national
treatment principle in international trade and investment law, which will provide a

foundation for the further research into China’s national treatment standard.

I. The national treatment principle and the non-discrimination

principle

The national treatment principle is the main standard underpinning the principle of non-
discrimination in both international trade and investment law. Furthermore, non-
discrimination represents the core value of the national treatment principle, namely:
treating aliens and nationals alike. Therefore, before defining and delineating the national
treatment principle, it is crucial to touch upon the non-discrimination principle, which is

the essence of the national treatment principle.

The principle of non-discrimination, which has a long history in international trade
relations, constitutes a cornerstone in various fields of international economic law, notably
that of international trade in goods and services, as well as intellectual property and
investment protection. The non-discrimination principle provides that contracting parties to
an international economic treaty shall not treat domestic market actors more favourably
than foreign market actors (national treatment) or differentiate between foreign market

actors from different origins (most-favoured-nation, MFN).°

Non-discrimination is a fundamental principle in the international trade regime, it
underpins the WTO, and many WTO agreements have specific non-discrimination rules.
These non-discrimination rules lie at the very heart of the basic WTO agreements.® The
significance of the non-discrimination principle within the WTO framework is highlighted
by the fact that it is embodied in the Preamble to the Marrakesh Agreement Establishing
the World Trade Organization, which names the ‘elimination of discriminatory treatment in

% Nicolas F.Diebold, ‘Standard of Non-discrimination in International Economic Law’, International and Comparative
Law Quarterly, Vol. 60, October 2011, pp. 831-865, at 831.

10 William J. Davey, Non-discrimination in the World Trade Organization: The Rules and Exceptions (Brill | Nijhoff, July
2012), at 55.
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international trade relations’ as one of the principal means to achieve the objective of trade

liberalisation.?

The whole of international investment law in international investment regimes can be
reduced to the principles of equality and non-discrimination. Non-discrimination involves
the obligation to refrain from conduct intended to accord differential treatment on the basis
of nationality.*? This principle prohibits a host from treating a particular firm or a group of

firms more favourably than others on the basis of nationality.*3

In both international trade and investment regimes, the most pervasive non-discrimination
rule is the MFN rule,* however, the national treatment principle is the form of non-
discriminatory rule with the deepest impact on national regulatory autonomy, requiring
sovereign states to adopt regulation in such a way as to not treat its own citizens more
favourably than foreigners.'® The national treatment obligation is also one of the oldest
obligations in international economic law, extending back at least as far as the Greek city-
states. 1® Today, national treatment obligations are found in treaties throughout the

international trade and investment law system.

A.The definition of ‘non-discrimination’

When used in a legal sense, discrimination can, at its simplest, be said to be the different
treatment of similar situations (and, it is sometimes added, the treatment of different
situations in the same way). A non-discrimination obligation, then, is typically thought of
as a requirement not to distinguish two things inappropriately.*’

According to Black’s Law Dictionary, discrimination is either ‘the effect of a law or
established practice that confers privileges on a certain class or that denies privileges to a
certain class because of race, age, sex, nationality, religion, or disability’ or “differential
treatment; esp., a failure to treat all persons equally when no reasonable distinction can be

1 Nicolas F.Diebold, Non-Discrimination in International Trade in Services: ‘Likeness’ in WTO/GATS (Cambridge
University Press, 2010), at 15.

12 Krista Nadakavukaren Schefer, International Investment Law: Text, Cases and Materials (Edward Elgar Publishing,
2013), at 12.

13 |bid, at 290.

14 Davey, Non-discrimination in the World Trade Organization, at 55.

15 Diebold, Non-Discrimination in International Trade in Services, at 17.

16 Schefer, International Investment Law, at 303.

17 Davey, Non-discrimination in the World Trade Organization, at 56.
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found between those favoured and those not favoured’.1®

In other words, it could be said that a non-discrimination rule requires that two situations
should not be distinguished — should not be treated differently — if they are essentially the

same.™®

Discrimination may arise from explicitly different treatment; this is sometimes called ‘de
jure discrimination’. But it may also arise from ostensibly identical treatment which, due to
differences in circumstances, produces differentially disadvantageous effects; sometimes
called ‘de facto discrimination’. 2 The distinction between these two types of
discrimination will contribute to the analysis of China’s national treatment regulation in
Chapter 2.

The above-mentioned definition of non-discrimination is, however, a general principle
which is observed more in spirit than in practical application. Therefore, sub-principles
which manifest the essential spirit of the non-discrimination principle are enlarged by legal

practices in international economic law.

B. National treatment—a sub-principle of non-discrimination

Although the national treatment principle shares its basic legal elements with the other
non-discrimination principle of MFN, national treatment clauses are theoretically and

practically more complex, as states do — after all — have a primary duty to their citizens.?

As a sub-principle of the non-discrimination principle, the national treatment clause
stipulates formal equality between foreign and national factors. It is a contingent standard
based on the treatment given to other foreigners. Thus, while the MFN principle seeks to
grant foreign actors treatment comparable to other foreign actors operating in the host
country, the national treatment principle seeks to grant treatment comparable to that
accorded to national actors operating in the host country.?

The national treatment principle therefore pertains more to the accessibility of the host

18 Garner, Bryan A. (ed.), Black’s Law Dictionary (Thomson Reuters, 2009, the ninth edition), at 534.

19 Davey, Non-discrimination in the World Trade Organization, at 57.

20 |bid, at 58.

21 Schefer, International Investment Law, at 303.

22 United Nations Conference on Trade and Development (UNCTAD), International Investment Agreements: Key Issues,
Volume 1, UNCTAD/ITE/1IT/2004/10, New York and Geneva, 2004, available at: http://unctad.org/en/Docs/i
teiit200410_en.pdf, at 161. [10.07.2017]
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market for foreign actors in general. It will be easier for hosts to treat foreign actors from
different countries equally than to treat foreign and national actors equally. By the same
token, the national treatment standard is more relevant to China’s legal practice when it
comes to the treatment of foreign businesses. This partly explains why this dissertation has
chosen to concentrate on the national treatment standard in China, as this principle requires
a higher level of openness to foreign actors, which is a significant part of the current

Chinese reform process.

From a historical perspective, from early times Assyrians, Phoenicians and Greeks
concluded treaties with foreign states to guarantee the mutual protection of foreigners,
especially foreign merchants.?® In treaty practice, the national treatment principle has its
origins in trade agreements, arguably dating back to ancient Hebrew Law ?* and
subsequently appearing in agreements between Italian city-states in the 11th Century,? and
in commercial treaties concluded during the 12th Century between England and
continental powers and cities.?® The first treaties to apply a concept of non-differentiation
between foreign and local traders can be traced back to the practices of the Hanseatic
League in the 12th and 13th centuries.?’ Later, the national treatment principle was also
adopted in various shipping treaties entered into between European powers in the 17th and
18th centuries,?® and became commonplace in the trade treaties drawn up in large numbers
in the latter part of the 19th century,?® as well as appearing in the Paris Convention for the
Protection of Industrial Property and Berne Conventions for the Protection of Literary and

Artistic Works entered into late in the 19th century.°

Even before the formation of the WTO, however, the national treatment principle had an
important influence on international trade. Although the principle was heavily undermined

in the protectionist policies that characterised international trade relations between the two

23 Stephan Verosta, ‘International Law in Europe and Western Asia Between 100 and 650 AD’, Recueil Des Cours, 1964-
111, Vol. 113, pp. 485-651, at 503.

2 William Smith Culbertson, International Economic Policies: A Survey of the Economics of Diplomacy (New York, D.
Appleton and Company, 1925), at 24.

%5 Michael M. Hart, ‘The Mercantilist’s Lament: National Treatment and Modern Trade Negotiations’, Journal of World
Trade Law, Vol. 21, No. 6, Dec. 1987, pp. 37-61, at 38.

% Georg Schwarzenberger, ‘The Most-Favoured-Nation Treatment in British State Practice’, The British Yearbook of
International Law, XXII, 1945, at 7.

27 Pieter VerLoren van Themaat, The Changing Structure of International Economic Law (Martinus Nijhoff, The
Hague1981), at 16.

28 Georg Schwarzenberger, “The Principles and Standards of International Economic Law’, Recueil Des Cours,Vol. |,
1966, Academie De Droit International, Hague, pp. 27-65, at 60.

29 Gerard Curzon, Multilateral Commercial Diplomacy: The General agreement on tariffs and trade, and its impact on
national commercial policies and techniques (London: Michael Joseph, 1965), at 15 .

30 See Avrticle 2 of the Paris Convention for the Protection of Industrial Property of 20 March 1883; and Avrticle 5 of the
Berne Convention for the Protection of Literary and Artistic Works of 9 September 1886.
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World Wars,3! bilateral trade agreements negotiated by the United States with various
trading partners pursuant to the Reciprocal Trade Agreements Act of 1934 typically

included some form of the national treatment principle.®?

After the Second World War, the United States Friendship, Commerce, and Negotiation
(FCN) treaties included a clause offering national treatment,*® and the United States
insisted on its incorporation in the General Agreement on Tariffs and Trade (GATT) as one

of its fundamental principles.®*

With the formation of the WTO and the development of the foreign direct investment
(FDI), the discrepancy between international trade and investment law becomes
increasingly obvious, and it is therefore necessary to describe the national treatment
principle in these two regimes respectively. Although the national treatment principle is
one of the most important principles in various branches of international law — from public
international law to private international law — this research will only focus on the national
treatment principle in international economic law, including both international trade and

investment law.
I1. The national treatment principle in international trade and

Investment regimes

A. The national treatment in the international trade regime

1. The national treatment principle in the WTO

In the international trade regime, the two most fundamental principles constraining and
guiding the policies of WTO members with regard to the trade in goods are the two pillars
of the non-discrimination principle: the MFN treatment obligation and the national

treatment obligation. In simple terms, the MFN treatment obligation prohibits a country

31 Clair Wilcox, A Charter for World Trade (Macmillan Company, 1949), at 3.

32 Henry Joseph Tasca, The Reciprocal Trade Policy of the United States: A Study in Trade Philosophy (Philadelphia:
University of Pennsylvania Press, 1938), at 18.

33 Gerald D. Silver, ‘Friendship, Commerce and Navigation Treaties and United States Discrimination Law: The Right of
Branches of Foreign Companies to Hire Executives “Of Their Choice™’, Fordham Law Review (1989), Vol. 57, pp. 765-
784, at 768, available at: http://ir.lawnet.fordham.edu/flr/vol57/iss5/4. [10.07.2017]

34 John H. Jackson, World Trade and the Law of GATT (Indianapolis: Bobbs-Merrill Co., Inc., 1969), at 276-278.
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from discriminating between countries, while the national treatment obligation prohibits a

country from discriminating against other countries.®

During the negotiation phase of the GATT, the United States insisted on the incorporation
of the national treatment principle in the GATT as one of its fundamental principles.®® The
primary initial rationale for the national treatment principle was to protect concessions
reflected in tariff bindings from being undermined by internal taxes or other regulatory
measures that replicated the protectionist effect of the previous tariffs.3” However, on the
insistence of the United States, the principle of national treatment was applied not only to
cases of imports subject to tariff bindings, but was extended to internal taxes and other
regulatory measures that had a protectionist or discriminatory impact on imports. %
Therefore, historically, the United States has been a solid promoter of a stricter national
treatment standard. This is in sharp contrast to China’s attitude towards the national

treatment standard.

During the early years of the GATT, high tariffs were the principal impediment to imports,
and the preoccupation of GATT members was negotiating reductions in these tariffs on an
MFN basis, % leaving a relatively minor role for the national treatment principle in
disciplining protectionism or discrimination in international trade. However, with the
success of the GATT in reducing tariffs to very low levels by the 1980s,%° the national
treatment principle began to emerge as an important source of discipline on residual forms
of protectionism or discrimination that lay beyond or within the borders of each member

country.*!

As a recurring theme in all WTO agreements, national treatment means that a foreign
person, product, or right — such as, for example, a good, a service, a service provider, an
investor, an intellectual property right, or a (juridical or physical) person owning an
(intellectual or other) property right — must be treated in the same way by a regulating state

as the domestic equivalent. Such an obligation is imaginable in a general and

35 Peter Van den Bossche, The Law and Policy of the World Trade Organization: Text, Cases and Materials (Cambridge
University Press, 2005), at 369.

36 Jackson, World Trade and the Law of GATT, at 276-278.

37 Kenneth D. Dam, The GATT Law and International Economic Organization (University of Chicago Press, 1970), at 6-
12.

38 Michael J. Trebilcock and Shiva K. Giri, “The National Treatment Principle in International Trade Law’, Handbook of
International Trade: Economic and Legal Analyses of Trade Policy and Institutions, Volume I1, 2005, at 1-2.

39 Hart, ‘The Mercantilist’s Lament’, at 44-46.

40 Michael J. Trebilcock and Robert Howse, The Regulation of International Trade (New York: Routledge, 1999, 2nd
edition), at 112-134.

4 Ibid, at 2.
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comprehensive fashion: all state measures which affect foreign persons, goods, services or
rights differently to domestic enterprises and their counterparts would be outlawed,
including tariffs. Such a non-specific national treatment obligation does not exist in general
international law; even in modern, treaty-based, international economic law the right to
national treatment is generally only triggered once the foreign goods, services, rights or
persons have legally entered the market or territory of the host state.*?

More specifically, the national treatment obligation is a recurring provision in almost every
WTO agreement, such as the GATT, the GATS, the Agreement on Technical Barriers to
Trade (TBT Agreement),*® the Agreement on the Application of Sanitary and Phytosanitary
Measures (SPS Agreement),* the Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS Agreement),* and the Agreement on Trade-Related Investment
Measures (TRIMs Agreement).

Alongside the GATT and the GATS, the WTO adjudicating bodies based their further
interpretation of specific concepts % in the national treatment provision in the TBT
Agreement on the text in the TBT Agreement and Article 111:4 of the GATT, and applied
precedents in a fashion analogous to the GATT Article 111 (National Treatment on Internal

Taxation and Regulation).

Unlike Article 111:4 of the GATT, which contains a national treatment obligation applicable

42 Mitsuo Matsushite, Thomas J.Schoenbaum, Petros C.Mavroidis, The World Trade Organization: Law, Practice, and
Policy (The Oxford University Press, 2015, third edition), at 179-180.

43 See Article 2.1 of the TBT Agreement:

“Members shall ensure that in respect of technical regulations, products imported from the territory of any Member shall
be accorded treatment no less favourable than that accorded to like products of national origin and to like products
originating in any other country.”

44 See Article 2.1 of the SPS Agreement:

“Members shall ensure that their sanitary and phytosanitary measures do not arbitrarily or unjustifiably discriminate
between Members where identical or similar conditions prevail, including between their own territory and that of other
Members. Sanitary and phytosanitary measures shall not be applied in a manner which would constitute a disguised
restriction on international trade.”

45 See Article 3 of the TRIPS:

“1. Each Member shall accord to the nationals of other Members treatment no less favourable than that it accords to its
own nationals with regard to the protection of intellectual property, subject to the exceptions already provided in,
respectively, the Paris Convention (1967), the Berne Convention (1971), the Rome Convention or the Treaty on
Intellectual Property in Respect of Integrated Circuits. In respect of performers, producers of phonograms and
broadcasting organizations, this obligation only applies in respect of the rights provided under this Agreement. Any
Member availing itself of the possibilities provided in Article 6 of the Berne Convention (1971) or paragraph 1(b) of
Article 16 of the Rome Convention shall make a notification as foreseen in those provisions to the Council for TRIPS.

2. Members may avail themselves of the exceptions permitted under paragraph 1 in relation to judicial and
administrative procedures, including the designation of an address for service or the appointment of an agent within the
jurisdiction of a Member, only where such exceptions are necessary to secure compliance with laws and regulations
which are not inconsistent with the provisions of this Agreement and where such practices are not applied in a manner
which would constitute a disguised restriction on trade.”

46 According to the following sections, the specific concepts mentioned here referred to as ‘likeness’ and ‘treatment no
less favourable than’.
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only to internal regulation, Article 2.3 of the SPS Agreement embodies a general non-
discrimination rule applicable to SPS measures. It combines obligations similar to those of
both the MFN and the national treatment obligations of Articles I and I11:4 of the GATT,
thus bringing together the two GATT non-discrimination rules of relevance to regulatory

measures.*’

The national treatment provision of TRIPS is also fortified by the national treatment
provision of the Paris Convention for the Protection of Industrial Property, which is
incorporated into the TRIPs Agreement by TRIPS Article 2.1. The national treatment
articles in both the Paris Convention for the Protection of Industrial Property and TRIPS
are closely related to Article I11:4 of the GATT.*

Finally, the national treatment clause of TRIMs identifies two specific types of measure as
inconsistent with the national treatment obligation under Article 111:4 of the GATT: (a)
laws and regulations that require an enterprise to purchase or use domestic products (local
content requirements), and (b) laws and regulations that limit an enterprise’s purchase or
use of imported products to an amount related to the volume or value of local products that
it exports (trade balancing requirements). Those measures, together with the national

treatment regarding investment measures will be analysed in Chapter 3.

The national treatment provisions in TBT Agreement and TRIPS are therefore strongly
related to Article 111 of the GATT. The SPS Agreement adopts a novel approach regarding
the national treatment principle, and there is no case with China as respondent regarding
the SPS Agreement in the WTO. Accordingly, as the national treatment provision in the
GATT lays the foundation for the national treatment provisions in other WTO agreements,
and given the specific purpose of this research and the relevant cases being analysed, this

section will focus only on the national treatment provision in the GATT and GATS.
a. The national treatment principle in the GATT

The principle of national treatment as embodied in Article 111 of the GATT specifically
prohibits discrimination between domestic and foreign goods in the application of internal

47 Denise Prévost, ‘National treatment in the SPS Agreement: A sui generis obligation’, in The Principle of National
Treatment in International Economic Law: Trade, Investment and Intellectual Property, edited by Anselm Kamperman
Sanders, European Intellectual Property Institutes Network series (Edward Elgar Publishing, 31 Oct 2014), at 132.

48 Matsushite, Schoenbaum, Mavroidis, The World Trade Organization, at 660.

13



Chapter One The National Treatment Principle in The International Economic Law

taxation and government regulations once the foreign goods have satisfied customs

measures at the border.*®

Article 111 of the GATT is structured into several paragraphs: Paragraph 1 lays down the
very purpose of the provision, Paragraph 2 breaks the principle down into an operative
provision regarding taxes, and Paragraph 4 contains the operative provision with regard to
all state measures. The remaining paragraphs contain either more specific applications or
exceptions.®® The following brief analysis of Article 111 of the GATT will therefore focus

on Paragraphs 1, 2 and 4.

From the very beginning, Article Il1l:1 of the GATT informs the rest of Article Il and
serves as a guide to understanding and interpreting the specific obligations contained in the
other paragraphs of Article Ill. It prohibits the application of internal taxes and other
internal charges to imported or domestic products, as well as regulating those laws,
regulations and requirements affecting the internal sale, offering for sale, purchase,
transportation, distribution or use of products, and internal quantitative regulations
requiring the mixture, processing or use of products in specified amounts or proportions of
those products so as to afford protection to domestic production.®® The Appellate Body in
Japan—Alcoholic Beverages Il established the reading that Article 111:1 lays down the
fundamental purpose of national treatment provision and explains the relationship between
Article I1I:1 and other paragraphs. This interpretation was refined in Korea—Alcoholic
Beverages and Chile—Alcoholic Beverages and regarded as a general interpretation of the
structure of Article 111 of the GATT.>?

Then, with regard to internal taxation, Article 111:2 of the GATT requires members to
provide national treatment to foreign products with respect to internal taxes or fiscal
measures, which mandates that taxes have to be applied on a non-discriminatory basis to

both domestic and like imported products originating in other WTO members. >

However, according to the wording of Article I11:2, the analysis of Article 111:2 should be
divided into to two parts, namely: the national treatment of like products and the national

treatment of directly competitive and substitutable products with regard to taxes.> Further

4 Trebilcock and Giri, “The National Treatment Principle in International Trade Law’, at 3.

50 Matsushite, Schoenbaum, Mavroidis, The World Trade Organization, at 192.

51 Trebilcock and Giri, ‘The National Treatment Principle in International Trade Law’, at 2.

52 Matsushite, Schoenbaum, Mavroidis, The World Trade Organization, at 192.

53 1bid, 193.

54 The explanatory note added to Article 111:2 states that a tax conforming to the requirements of Article 111:2 would be
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analysis regarding the definition of ‘like products’ and ‘directly competitive and
substitutable products” will be included in the ‘likeness’ analysis in section 111.A.1.a of this

chapter.

Finally, concerning internal non-fiscal instruments, Article I11:4 prohibits the accordance of
less favourable treatment to imported products than that accorded to like products of
national origin in respect of all laws, regulations, and requirements affecting their internal

sale, offering for sale, purchase, transportation, distribution or use.>

In sum, Article 111 of the GATT plays a critical role since, as its Paragraph 1 makes clear, it
is designed to ensure that internal measures are not applied to imported or domestic
products so as to afford protection to domestic production. It thus serves the purpose of
ensuring that internal measures are not used to nullify or impair the effects of tariff
concessions and other multilateral rules applicable to border measures. The role of the
national treatment principle of Article 111 of the GATT must therefore be understood in

light of the distinction between border measures and internal measures.*

As both the general structure and many of the specific provisions of the WTO agreements
are indeterminate, and raise issues of interpretation which are known to be highly
contestable, ® it is not sufficiently perusable to fully explain the national treatment
provision in the WTO agreements.

Without a precise definition of specific terms in the GATT and WTO agreements as a
whole, adjudicating bodies in the WTO play a significant role in the interpretation of WTO

laws.

According to the Appellate Body, Article 111 of the GATT obliges members of the WTO to
provide equality of competitive conditions for imported products in relation to domestic
products,>®so from a more pragmatic viewpoint, an equal competitive relationship can be

seen to be the main concern of the national treatment principle in the GATT.>®

considered to be inconsistent with the provisions of the second sentence only in cases where competition was involved
between, on the one hand, the taxed products and, on the other hand, directly competitive or substitutable products that
were not similarly taxed.

% Trebilcock and Giri, “The National Treatment Principle in International Trade Law’, at 3.

% UNCTAD, International Investment Agreements: Key Issues, at 163.

57 Sol Picciotto, “The WTO’s Appellate Body: legal formalism as a legitimation of global governance’, School of Public
Policy Working Paper Series: ISSN 1479-9472, January 2005, at 1, available at https://www.ucl.ac.uk/spp/rese
arch/publications/downloads/spp-wp-14.pdf. [10.07.2017]

%8 Trebilcock and Giri, ‘The National Treatment Principle in International Trade Law’, at 18.

%9 Diebold, Non-Discrimination in International Trade in Services, at 20.
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Further analysis regarding the meaning of specific terms will be included in Part 11l of this
chapter, together with a case-based analysis of the substantive contents of the national

treatment principle.

In conclusion, the national treatment rule in the WTO is designed to put the goods of an
importing WTO member’s trading partners on an equal footing with the importing
member’s own goods by requiring, among other things, that a WTO member accord no
less favourable treatment to imported goods than it does to like domestic goods. More
specifically, once imported goods have passed across the national border and import duties
have been paid, the importing WTO member may not subject those goods to any further
internal taxes or charges in excess of those applied to domestic goods. Similarly, with
regard to measures affecting the internal sale, purchase, transportation, distribution or use
of goods, the importing WTO member may not treat imported goods less favourably than

domestic goods.®°
b. The national treatment principle in the GATS

The national treatment obligation, set forth in Article XVII (National Treatment) of the
GATS, does not apply generally to all measures affecting trade in services, but only comes
into play if members choose to include service sectors or sub-sectors in their Schedules of
Specific Commitments (SSC). The GATS follows the so called “positive list” approach,
whereby national treatment obligations extend only to those service sectors that members
have actually inscribed into their individual SSC. In order to determine the actual level of
the national treatment commitments in the GATS, it is therefore necessary to examine each
member’s SSC, which will indicate the range of activities covered in each service sector
and sub-sector and the limitations on national treatment agreed by members pertaining to

the different modes of supply.®*

While the national treatment clauses of the GATS and GATT serve the same overall
economic purpose of preventing the misallocation of resources through discriminatory

measures, there are a number of differences between them in the more specific goals, as

8 The United States Trade Representative (USTR), 2015 Report to Congress on China’s WTO Compliance, December
2015, at 57, available at: https://ustr.gov/sites/default/files/2015-Report-to-Congress-China-WTO-Compliance.pdf.
[10.07.2017]

61 Federico Ortino, “The principle of non-discrimination and its exceptions in GATS: Selected legal issues’, in: Kern
Alexander and Mads Andenas (eds.), The World Trade Organization and Trade in Service (Leiden: Martinus Nijhoff
Publisher, 2008), pp. 173-204, at 174.
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well as in the legal structure of the provisions.

First, one of the principal goals of the GATT national treatment clause is to protect tariff
concessions by prohibiting discriminatory internal measures. In contrast, services are not
generally subject to border measures such as tariffs and quotas. Hence, national treatment
in the GATS primarily serves as a broad and general prohibition of discriminatory
regulations, in the same way as the national treatment obligations in the GATT do with
regard to unbound products. The WTO Secretariat describes the GATS national treatment
as implying ‘the absence of all discriminatory measures that may modify the conditions of

competition to the detriment of foreign services or service suppliers’.5

Second, in the GATT, national treatment applies to all products, regardless of whether or
not they are subject to tariff bindings under the schedules to Article 1l of the GATT. In
contrast, in the GATS, national treatment only applies to those services for which members
have undertaken an explicit concession in their SSC. Accordingly, the GATS national
treatment framework is composed of positive listing of commitments with negative listing

of limitations,%® which is also regarded as a ‘hybrid approach’.

A third difference between national treatment in the GATT and GATS respectively lies in
the fact that Article XVII of the GATS stipulates only one standard of service/supplier
relationship, namely the one of ‘likeness’; this clause contains no reference similar to the
term “directly competitive or substitutable’ in Ad Article 11l Paragraph 2 of the GATT. At
the same time, national treatment in the GATS differs from Aurticle 111 of the GATT because
it neither distinguishes between different measures, such as taxes and regulatory measures,
nor does it provide for different intensities of less favourable treatment, such as ‘de
minimis taxes’” and ‘not similar taxes’. On the contrary, Paragraph 1 of Article XVII defines
the scope of application very broadly as ‘all measures affecting the supply of services’,
including both taxes and regulations, as well as other instruments not covered by the

national treatment in the GATT, such as subsidies. %

Fourth, national treatment in the GATS specifically applies to the service and the service

supplier. In contrast, national treatment in the GATT, applies only to the product, not to the

62 WTO Secretariat, A Handbook on the GATS Agreement (Cambridge University Press, May 2005), at 10.

63 Thomas Cottier, ‘From Progressive Liberalization to Progressive Regulation in WTO Law’, Journal of International
Economic Law, Vol.9 No.4, 2006, at 780.

6 Diebold, Non-Discrimination in International Trade in Services, at 119.
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producer.®

Finally, intangible services are not comparable on the basis of physical characteristics in
the same way as products for the purposes of a narrow interpretation of likeness under
Article 111: of the GATT 2, first sentence.®®

According to the comparison between the national treatment provisions in the GATT and
GATS respectively, the national treatment in the GATS is less sophisticated than that of the
GATT, which covers a broader scope of application with a commitment-based hybrid
approach. In addition, Article XVII of the GATS is simpler, with only three paragraphs,
and does not require the formally identical treatment of domestic and foreign suppliers.
Moreover, Article XVII of the GATS does not contain an exhaustive list of the types of
measure which would constitute limitations on national treatment. Another complex
element of the national treatment principle in the GATS is the relationship between
national treatment and market access obligations, which will be analysed in Chapter 2
together with a case in the WTO with China as respondent.

Despite the above discrepancies, the function of the national treatment obligation in the
GATS is, as it is in the GATT, to ‘ensure equal competitive opportunities for the like
services of other members’.®” The key requirement is to not modify, in principle or in
practice, the conditions of competition in favour of the member country’s own service

industry. 58

The GATS is the first comprehensive multilateral agreement covering the trade in services,
and it was inspired by the structure of the GATT, but displays many important elements of
its own. The peculiarities of the GATS have their origin in services, which are often
heavily regulated at a domestic level, reflecting the importance of many service sectors for
the well-being of states and societies. In short, services tend to be more politically sensitive

than goods.

In a nutshell, the national treatment provision in the GATS is not a general obligation,
neither is it as exhaustive as that of the GATT, due to the flexible system introduced by the

SSCs of members. By means of a complex scheduling technique, members may schedule

& 1bid.

% bid.

67 China—Electronic Payment Services (Panel Report), para. 7.700.

68 See the WTO website, The General Agreement on Trade in Services: objective, coverage and disciplines, available at
http://www.wto.org/english/tratop_e/serv_e/gatsqa_e.htm. [10.07.2017]

89 Matsushite, Schoenbaum, Mavroidis, The World Trade Organization, at 555-556.
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horizontal commitments and limitations which apply to all service sectors and all four
modes of supply.” In this way, members can maintain a high degree of flexibility in
deciding which service sectors should be subject to national treatment.’* However, the
essence of the national treatment clause in the GATS is focus on an equal competitive

relationship, making it essentially identical to Article 111 of the GATT.
2. The national treatment principle in FTAS

FTAs are international treaties between two or more countries which remove barriers to
trade and facilitate stronger trade and commercial ties, contributing to increased economic
integration between participating countries.”? Their purpose is the reduction of barriers to
the exports of participating countries, protecting the interests of participating countries, and
enhancing the rule of law in the FTA partner countries. FTAs have proved to be one of the
best ways to open up foreign markets to participating countries. High-quality and
comprehensive, FTAs can play an important role in supporting the liberalisation of global
trade and are explicitly allowed under WTO rules.

It is well known that a key rule of the WTO multilateral trade system is that reductions in
trade barriers should be applied, on a most-favoured nation basis, to all WTO members.
This means that no WTO member should be discriminated against by another member’s
trade regime. However, FTAs are an important exception to this rule. Under FTAs,
reductions in trade barriers apply only to the parties to the agreement. However, this
exception is allowed under Article XXIV (Territorial Application Frontier Traffic Customs
Union and Free-trade Areas) of the GATT for trade in goods, in Article VV (Economic
Integration) of the GATS for trade in services, and in the Enabling Clause for developing

countries.”®

According to Article XXIV of the GATT, FTAs must be consistent with the WTO rules
governing such agreements. These require that parties to an FTA must have established

0 Diebold, Non-Discrimination in International Trade in Services, at 29.

" 1bid, at 20.

72 Australian Government, Department of Foreign Affairs and Trade, About Free Trade Agreements, available at:
http://dfat.gov.au/trade/agreements/Pages/about-ftas.aspx. [10.07.2017]

73 Australian Government, Department of Foreign Affairs and Trade, The WTO and FTAs, available at:
http://dfat.gov.au/international-relations/international-organisations/wto/pages/the-world-trade-organization-wto-free-
trade-agreements.aspx. [10.07.2017]
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free trade on substantially all trade within the regional area, and that the parties may not
raise their tariffs or other barriers against countries outside the agreement.”

Furthermore, WTO members deciding to enter into an FTA must notify the WTO of their
intention to do so. Notifications will be submitted to the Committee on Regional Trade
Agreements (CRTA), where the compatibility of the proposed scheme with the multilateral
rules will be reviewed. The CRTA is the successor to Article XXIV of the GATT Working
Parties, the organ that used to examine the conformity of proposed FTAs with the

multilateral rules.”

Compliance with WTO rules is therefore important in ensuring that an agreement is
beneficial to all parties in the multilateral system, and that FTA participants do not enter
into trade agreements that fall short of the benchmarks set by the WTO.”® By the same
token, the national treatment standards in FTAs are in accordance with the national

treatment principle of the GATT, with the entire clause often prescribed as follow:

Each Party shall accord national treatment to the goods of the other Party in
accordance with Article 111 of the GATT 1994, including its interpretative Notes
and Supplementary Provisions. To this end, the obligations contained in Article 111
of the GATT 1994, including its interpretative Notes and Supplementary
Provisions, are incorporated into and made part of this Agreement, mutatis
mutandis.”’

Although Article 301 of the North American Free Trade Agreement (NAFTA) regarding
national treatment has three paragraphs, its standard is essentially in accordance with
Article Il of the GATT. Therefore, in the international trade regime, the general
explanation of the national treatment standard in this research is limited to the WTO
national treatment obligation in the GATT and GATS, as this principle is identical or
similar in FTAs to the standard in the WTO. Any peculiarities regarding China’s national

treatment standard in its FTA practices will be included in Chapter 2.

B. The national treatment in the international investment regime

National treatment is one of the basic principles of international investment law. Most BITs

and multilateral investment agreements contain national treatment clauses requiring

™ Ibid.

5 Matsushite, Schoenbaum, Mavroidis, The World Trade Organization, at 514.

76 See supra note 73.

7 See Article 2.3 of EU-Singapore FTA. Also see Article 12 of EU-Vietnam FTA, Article 2.2 of China-Switzerland FTA,
Article 2.3 of China-South Korea FTA, Article 2.3 of China-Australia FTA, etc.
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contracting states to accord investors and investments from other contracting parties
treatment no less favourable than that accorded to their own investors and investments.’®
The popularity of national treatment clauses in I1As is not surprising, as the promotion of
non-discrimination — treating foreign investors like domestic investors under like

circumstances — is one of the fundamental goals of the international investment regime.’®

Although trade and investment share a common origin, trade and investment disciplines
have traditionally focused on different, but complementary, objectives: the liberalisation of
trade flows in the case of trade, and the protection and promotion of foreign investments in
the case of investment.® Unlike overall welfare, efficiency, liberalisation, state-to-state
exchange of market access and trade opportunities in the trade regime, the investment
regime is about fairness; grounded in customary rules on the treatment of aliens, not on
efficiency, it is about protection rather than liberalisation, and about individual rights, not

the state-to-state exchange of market opportunities.®!

These distinctions between trade and investment regimes have also led to the difference
between their legal frameworks. Unlike international trade laws, there is no multilateral
framework treaty on international investment laws. 8 Instead of being governed
multilaterally through the WTO since 1947, the FDI has been regulated internationally by
close to 2,958 separate BITs, 8 which only mushroomed in the 1980s and 1990s.84 This
figure is in accordance with the commonly accepted conclusion that law in the field of
foreign investment protection is a relatively recent treaty-based phenomenon. The first
such treaty, which is frequently referenced, is the BIT between Germany and Pakistan,
signed in 1959.

In the Germany-Pakistan BIT, Article 3 includes the national treatment principle, which is
now commonly litigated under BITs and other 1l1As. Since then, the national treatment

standard has become the most significant principle in BITs, stemming from foreign

8 August Reinisch, ‘National Treatment: Bayindir v. Pakistan, ICSID Case No. ARB/03/29’, in Building International
Investment Law: The First 50 Years of ICSID, edited by Meg Kinnear, Geraldine R. Fischer, Jara Minguez Almeida,
Luisa Fernanda Torres, and Mairée Uran Bidegain (Kluwer Law International: 2016), at 389.

9 Konrad von Moltke, ‘Discrimination and Non-Discrimination in Foreign Direct Investment’, OECD Global Forum on
International Investment, Conference on FDI and the Environment, 7-8 February 2002, at 3, available at:
https://www.oecd.org/env/1819921.pdf. [10.07.2017]

80 Nicholas DiMascio and Joost Pauwelyn, Nondiscrimination in Trade and Investment Treaties: Worlds Apart or Two
Sides of the Same Coin?, The American Journal of International Law, Vol. 102, No. 1, January, 2008, pp. 48-89, at 53.
81 |bid, at 56.

82 Schefer, International Investment Law, at 36.

8 The data is provided by UNCTAD, available at: http://investmentpolicyhub.unctad.org/l1A. [10.07.2017]

84 DiMascio and Pauwelyn, ‘Nondiscrimination in Trade and Investment Treaties’, at 48.
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investors” fear of discrimination, something which is inherent in the asymmetrical

relationship between a private investor and a sovereign state.

As one of the main general standards used in international practice to secure a certain level
of treatment for FDIs in host countries,® the national treatment standard in international
investment laws can be defined as the principle whereby a host country extends to foreign
investors treatment that is at least as favourable as the treatment it accords to national
investors in like circumstances. In this way, the national treatment standard seeks to ensure

a degree of competitive equality between national and foreign investors.%®

Despite the seemingly identical competitive equality in investment regimes and trade
regimes, the national treatment principle enshrined in BITs or IlAs are dissimilar to the

national treatment provisions in the GATT/WTO.

As the distinction made in the field of trade in goods between border measures and internal
measures has no meaningful equivalent in the field of investment, national treatment
clauses in BITs or 11As differ in scope and purpose from the national treatment principle of
Article 11l of the GATT. In particular, a key question arising concerning the scope of
application of the national treatment principle in investment agreements is whether the
principle applies to all phases of an investment, i.e. whether it applies only to the treatment
of foreign investment after its entry, or whether it also applies to the entry of foreign

investment.®” This question will be discussed in detail in Part IV of this chapter.

Despite the distinctions between the national treatment principle in the regimes of trade
and investment and the different national treatment clauses in thousands of BITs between
different countries, there are some key components which are crucial to the further
understanding of the national treatment principle in the national treatment principles of

both regimes.

C. Case law tests to determine a violation of the national treatment

principle

The textual analysis of the national treatment principle mentioned above is ambiguous as

8 UNCTAD, International Investment Agreements: Key Issues, at 161.
86 |bid.
87 1bid, at 161-162.
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regards an understanding of the essence of the national treatment obligation. In both trade
and investment regimes, the tests established by WTO adjudicating bodies and
international investment tribunals to determine a violation of national treatment obligation
are also necessary for an understanding of the national treatment principle. Case law tests
for the determination of violations of the national treatment principle will therefore be
incorporated to provide a more intensive understanding of the content of the national

treatment principle from a pragmatic perspective.

1. Case law tests to determine a violation of national treatment principle in the

trade regime

In different periods, the application of the national treatment obligation in GATT/WTO
case law has oscillated between phases of varying severity and laxity. At the centre of these
interpretive cycles lies the fundamental tension between the liberal devotion to free trade
and the sovereign right of a state to tax, legislate, and regulate according to domestically
determined policy.® Moreover, the tests established by WTO adjudicating bodies vary
from Article I11:2 of the GATT (first sentence) and Article 111:2 of the GATT (second

sentence) to Article 111:4 of the GATT, as the wording is different in each provision.

a. Case law tests of Article 111 of the GATT

The general principle of the national treatment clause in the GATT was meticulously
interpreted by the Appellate Body in Japan—Alcoholic Beverage Il. According to Japan—

Alcoholic Beverage I, it suffices under Article 111:2 (first sentence) to demonstrate that:

(1) the imported and the domestic products are ‘like’;
(2) the taxes imposed on the imported product are ‘in excess of” the taxes applied
to domestic products.®®

The requirement to meet the two-tier test was confirmed by the Appellate Body, among
other cases, in Korea—Alcoholic Beverages and Chile—Alcoholic Beverages and regarded
as a general interpretation of the first sentence of Article 111:2 of the GATT

Conversely, the substantive elements for a breach of Article 111:2 (second sentence) require
that:

88 DiMascio and Pauwelyn, ‘Nondiscrimination in Trade and Investment Treaties’, at 62.
89 Japan—Alcoholic Beverage Il (Appellate Body Report), para. 25.
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(i) the imported and domestic products are ‘directly competitive or substitutable’;
(i) the imported and domestic products ‘are not similarly taxed’;
(iii) the dissimilar taxation is ‘applied so as to afford protection’.*

According to the Appellate Body in Korea—Beef and EC—Asbestos, the analysis of the
consistency of a measure with the national treatment principle in Article I11:4 constitutes a
four-tier test:

(i) with respect to a law, regulation, ore requirement;

(ii) affecting internal sale, offer for sale, purchase, transportation, distribution, or
use;

(iii) a foreign good is afforded in comparison to a domestic like good,;

(iv) the imported products are afforded less favourable treatment than like domestic
products.®

In some other cases the Appellate Body identified a three-tier test, which combines the

descriptions in (i) and (ii).
b. The three-tier test of Article XVII of the GATS

The link between the national treatment obligations in the GATT and GATS is genetic, and
thus unavoidably quite strong. As a general stance, the Appellate Body has confirmed that
the jurisprudence on a national treatment provision in one WTO Agreement may be useful
in interpreting a national treatment provision in another WTO Agreement, at least where

the relevant provisions use similar language.®2

In the GATS, there is a three-part test, applied by the Panel in China—Publications and
Audiovisual Products, to assess whether a member country’s measure is inconsistent with
the national treatment provision in the GATS. Accordingly, in order to sustain a claim that
a member country’s measures are in breach of Article XVII, the following three elements
need to be established by the complaining party:

(i) the measure at issue affects trade in services;

(ii) the foreign and domestic services and service suppliers are ‘like” services or
service suppliers;

(iii) the foreign services or service suppliers are granted treatment no less
favourable.®

% 1bid.

91 See Appellate Body Report on EC—Asbestos and Korea—Various Measures on Beef.

92 US—Section 211 Appropriations Act (Appellate Body Report), para. 242.

9 China—Electronic Payment Services (Panel Report), para. 7.641; EC—Bananas I11 (US), para. 7.314.
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2. Case law tests to determine a violation of the national treatment principle in

the investment regime

In investment law, investor/state disputes involving national treatment provisions in BITs
are resolved by arbitral tribunals organised under the rules of various organisations, most
often the ICSID.% These tribunals are not required to follow each other’s precedents, and
unlike trade law, there is no Appellate Body to clarify and resolve conflicts in the tribunals’
applications of national treatment. Furthermore, textual variations in the national treatment
provisions contained in BITs and other agreements affect their legal interpretation and
effect. Consequently, it is difficult, though not impossible, to distil general principles
regarding national treatment in an investment context from the decisions of investment

tribunals. %

For example, the NAFTA tribunal established the structure of a legal test concerning the
national treatment rules early, in the case of Pope & Talbot v. Canada, and subsequently
confirmed by other NAFTA tribunals.

Accordingly, the determination of an alleged breach of the national treatment principle
under Article 1102 of the NAFTA can be summarised in three analytical steps:

(i) identifying domestic investors and/or investments in a comparable position with
the claimant (like-circumstanced suppliers, investors or investments);

(ii) determining whether more-favourable treatment has been provided to the
domestic investor/investment;

(iii) determining whether the circumstances of the application of the measure
justify the difference in treatment (like-circumstanced treatment).%

According to the three analytical steps, the NAFTA non-discrimination analysis is similar
to WTO law. Although the substantive content of the national treatment test in one of the
investment tribunals and the WTO adjudicating bodies are identical, investment tribunals
have properly declined to import the focus on competition from trade law into their
national treatment tests. Despite the fact that the objective and purpose of each investment
treaty must be evaluated independently, the overall history of investment treaties
demonstrates that national treatment clauses were inserted into most BITs to protect
individual foreign investors from targeted attacks by their host governments. The objective

% Todd S. Shenkin, ‘Trade-Related Investment Measures in Bilateral Investment Treaties and the GATT: Moving Toward
a Multilateral Investment Treaty’, 55 University of Pittsburgh Law Review 541, 1994, at 548-549.

% DiMascio and Pauwelyn, ‘Nondiscrimination in Trade and Investment Treaties’, at 66.

% Pope & Talbot v. Canada, para. 42.
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of protecting individual investors from discrimination has appropriately led investment
tribunals to focus on the circumstances giving rise to governmental choices concerning the

regulation of investments.®’

In addition to all the discrepancies between the national treatment principles of the trade
and investment regimes, there are features that unite the national treatment principle in
both regimes. For example, in both fields, the national treatment principle protects less
well-placed foreigners from government abuse; in addition, the national treatment clauses
in both trade and investment agreements fundamentally imply an obligation not to
discriminate, either directly or indirectly, on the basis of nationality. More importantly,
according to the tests of national treatment mentioned above, ‘likeness’ and ‘treatment no
less favourable than’ are identical elements in almost every test, and constitute the
substantive content of the national treatment principle in both international trade and

investment regimes.

I11. The substantive content of the national treatment principle

in international trade and investment regimes

As the structure of any non-discrimination obligation — including national treatment and
MFN treatment — requires a comparison between products and services or investors from
different origins, it is self-evident that the national treatment principle consists of two
principal elements that are comparative in nature: first, what are the actual situations in
which national treatment applies? Second, in what manner, and to what extent, is the
treatment of foreign actors assimilated to that of nationals? The first issue defines the limits
of factual comparison, while the second issue deals with the techniques of comparison, the
application of which is limited to the situations identified in answer to the first question.®

These two questions are also adopted by national treatment consistency tests in case law.

According to the previous section, in the definition of national treatment in both the trade
and investment regimes, in terms of comparison, two key components common to the two

national treatment principles are ‘likeness’ and ‘treatment no less favourable than’.

The first element, likeness, calls for a comparison between the objects of the treatment,*®

9 DiMascio and Pauwelyn, ‘Nondiscrimination in Trade and Investment Treaties’, at 81.
9% UNCTAD, International Investment Agreements: Key Issues, at 164.
9 Diebold, Non-Discrimination in International Trade in Services, at 32.
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and the second element, treatment no less favourable than, requires a comparison between
the treatments accorded to the objects in question in order to assess whether one is treated

less favourably than the other. These two elements are cumulative in nature. %

Therefore, the issue key to defining the national treatment principle is how to set
subsidiary rules that will establish which factors are relevant to determining similarity of
situations and treatment. %! In this section, these two components will be thoroughly
examined in order to reach a better understanding of the national treatment principle, and
this will lay a foundation for the specific focus on China’s national treatment standard in
Chapters 2 and 3.

A. ‘Likeness’

1. ‘Likeness’ in WTO/trade law

As the language of WTO national treatment clauses indicates, a comparison must be made
between the two objects or situations to which differential treatment is accorded. Such a
comparison can define the actual situations in which national treatment applies. A violation
of the national treatment obligation only occurs if the products or services in question are
like, with the exception of the one difference that provides the (direct or indirect) basis of

the discrimination, i.e. origin in the case of international trade.%?

The concept of likeness plays a crucial role in the scrutiny of discrimination because the
outcome of the analysis depends strongly on how broadly or narrowly the comparative
group of like objects or situations is defined.%® In fact, the wider the definition of the
scope of the term likeness and the comparative group, the wider in scope — and thus the

more restrictive — the non-discrimination obligation becomes. %

Considering that this is such a crucial concept, there is — perhaps surprisingly — no uniform
definition of ‘likeness’ in the context of WTO law. For example, the provision on national
treatment in the GATT applies the terms ‘like domestic products’ and ‘like products’ in the

second and fourth paragraphs of Article 111 respectively. In addition, Ad Article 111 of the

100 EC—Ashestos (Appellate Body Report), para. 100.

101 Davey, Non-discrimination in the World Trade Organization, at 154.
102 Diebhold, Non-Discrimination in International Trade in Services, at 65.
103 Ipjd.

104 Korea—Alcoholic Beverages (Appellate Body Report), para. 142.
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GATT, adds that the national treatment principle in Paragraph 2 of Article 111 of the GATT
provides for another standard of product relationship, namely ‘directly competitive or
substitutable’, 1% meaning that the GATT national treatment provides for two different

standards of the likeness product relationship.

Unlike the GATT, the GATS national treatment in Article XVII provides that a member
shall accord to services and service suppliers of any other member treatment no less
favourable than that it accords to its own like services and services suppliers.i There is,

therefore, only one standard of likeness in the GATS national treatment principle.

These two different standards in the GATT and GATS, coupled with the absence of a legal
definition in WTO agreements has led to some confusion and uncertainty, which the WTO

adjudicating bodies have, as yet, been unable to completely clarify.%’

a. ‘Likeness’ in the GATT

A key threshold for the right to national treatment is the likeness of the domestic and
imported products in question. After more than 20 years, the Appellate Body has still not
produced a textbook definition, or, in its own words, a ‘precise and absolute definition of
what is “like””.1% Therefore, the research into likeness in the GATT will combine the text

of Article 111 and WTO case law in this regard.

As Article I11:1 of the GATT is about the leitmotiv, purpose and general principle of the
national treatment clause, the analysis of likeness in the GATT is concentrated in Articles
I11:2 and 111:4.

i. Four criteria in determining ‘likeness’ in the first sentence of Article 111:2 of the GATT

According to the Appellate Body in Japan—Alcoholic Beverages Il, the words of the first
sentence of Article Il1:2 require an examination of the conformity of an internal tax
measure with Article 111 by determining: first, whether the taxed imported and domestic
products are ‘like’ and, second, whether the taxes applied to the imported products are ‘in

excess of’ those applied to like domestic products.1%®

105 See Ad Article 111 in ANNEX | of GATT 1947, Paragraph 2.
106 See Article XVII:1 in GATS.
107 Diebold, Non-Discrimination in International Trade in Services, at 67.

108 Japan—Alcoholic Beverage Il (Appellate Body Report), para. 21.
109 1hid, para. 18-19.
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Not surprisingly, the Appellate Body said there could be no one precise and absolute
definition of what is ‘like’. According to the Appellate Body, the concept of likeness is a
relative one which evokes the image of an accordion. The accordion of likeness expands
and squeezes in different places as different provisions of WTO Agreements are applied. In
any one of those places, the width of the accordion must be determined by the particular
provision in which the term ‘like’ is encountered, as well as by the context and the
circumstances that prevail in any given case to which that provision may apply. The
Appellate Body believed, in Article 111:2 (first sentence) of the GATT, that the accordion of

likeness is meant to be narrowly squeezed.!°

More specifically, the Appellate Body in Japan—Alcoholic Beverages Il analysed four
criteria for the first time when it referred to the Working Party on Border Tax Adjustment,

which developed the basic approach for interpreting ‘like products’.

The four criteria employed by the GATT/WTO jurisprudence in determining likeness under
Article I11:2 (first sentence) are: (1) the product’s end-uses in a given market (2)
consumers’ tastes and habits, which change from country to country (3) the product’s

111

properties, nature, and quality'** and (4) the customs classification of the product.!?

The Appellate Body has stated that these criteria do not constitute a ‘closed list’ and that
they are simply tools to assist in the task of sorting and examining the relevant evidence.!®
For example, price may also be a criterion to determine likeness: if the price of given
products are vastly different, this may be indicative of a non-competitive relationship.*'*
The adoption of a particular framework to aid in the examination of evidence does not
dissolve the duty or the need to examine, in each case, all of the pertinent evidence.?®

In a recent report, the Appellate Body stated that whereas the determination of likeness

may start with an analysis of the physical characteristics of the products, none of the four

110 Japan—Alcoholic Beverages |1 (Appellate Body Report), para. 23 and EC —Asbestos (Appellate Body Report), paras.
98-99.

111 Report by The Working Party on Border Tax Adjustments, L/3464, 20 November 1970, para. 18, available at:
https://www.wto.org/gatt_docs/English/SULPDF/90840088.pdf. [10.07.2017]

112 Drawing on the pre-WTO GATT cases (see, for example, Japan —Alcoholic Beverages (Panel Report), para. 5.6.), the

Appellate Body found that product categorisations or classification by states and (domestic) regulatory regimes may also
helpful in evaluating whether products are ‘like’, thus adding (4) the customs classification of the product and/or the
internal regulatory regime of the products.

113 EC—Asbestos (Appellate Body Report), paras. 101-103.

114 Dominican Republic—Import and Sale of Cigarettes (Panel Report), para. 7. 333 and Philippine—Distilled Spirits
(Panel Report), para. 7.59; in Thailand—Cigarettes(Philippines) (Panel Report), the Panel limited its analysis of likeness
to cigarettes within the same price band, see para. 7.428.

115 EC—Asbestos (Appellate Body Report), paras. 101-103.
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criteria has a superior role for the purposes of determining likeness. Rather, the panel had
to examine ‘these criteria in order to make a determination about the nature and extent of a
competitive relationship between and among the products’,*® and more importantly, on a

case-by-case basis.

Despite the narrower interpretation of Article I11:2 of the GATT (sentence 1) the catchment
area of likeness is not limited to products that are identical.*'’

ii. ‘Directly competitive or substitutable product’ in the second sentence of Article 111:2 of
the GATT

Although likeness is narrowly interpreted in the first sentence of Article 111:2 of the GATT,
the scope of application becomes broader with the category of ‘directly competitive or
substitutable product’ in Ad Article I11.

There is no authoritative interpretation of the concept of ‘directly competitive or
substitutable’ from either those who drafted the GATT or the Marrakesh Agreements
Establishing the World Trade Organization, but it is well established through case law that
it is a broader concept than likeness. '8 That is to say, if a product does not meet the narrow
definition of ‘like product’, it may still be ‘directly competitive or substitutable’.
Therefore, even if there is no violation of the first sentence of Article 111:2, one must still
consider whether there is an infringement of the second sentence of Article 111:2.

The Appellate Body Report on Korea—Alcoholic Beverages represents the state of the art
as far as the definition of ‘directly competitive or substitutable’ products is concerned in
the WTO case law. It is, as a result, now accepted that: (i) two products will be ‘directly
competitive or substitutable’ if they are viewed as such by consumers (that is, the test is in
the marketplace); (ii) recourse to econometric indicators is not obligatory: a directly
competitive or substitutable relationship can also be established through recourse to criteria
such as physical characteristics, end uses and consumer preferences.!'® These criteria have

been consistently referred to in subsequent WTO case law.

116 philippine—Distilled Spirits (Appellate Body Report), para. 119, referring to the EC —Asbestos (Appellate Body

Report), para.99, that ‘a determination of “likeness” under Article 111:4 is , fundamentally, a determination about the
nature and extent of a competitive relationship between and among products’.

17 pPhilippine—Distilled Spirits (Appellate Body Report), para. 120.

118 Matsushite, Schoenbaum, Mavroidis, The World Trade Organization, at 202.

119 Korea—Alcoholic Beverage (Appellate Body Report), para. 115.
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According to the Appellate Body Report in Korea—Alcoholic Beverage, ‘directly
competitive or substitutable products’ include products that are imperfectly substitutable
and offer an ‘alternative way of satisfying a particular need or taste’.*?® The Appellate
Body also gave the explanation that ‘like products’ were a subset of ‘directly competitive
or substitutable products’: ‘perfectly substitutable products’ were to fall under Article 111:2,
sentence 1, while ‘imperfectly substitutable products’ were to fall under Article I11:2,

sentence 2.1

In addition, the Appellate Body considered that competition in the market place is a
dynamic, evolving process, and this means that the concept of ‘directly competitive or
substitutable’ implies that the competitive relationship between products is not to be

analysed exclusively by reference to current consumer preferences.'?2

Therefore, ‘like products’ and the broader category of “directly competitive or substitutable
product’ cover situations where the imported and domestic products compete directly, and
it is only to these two constellations that the national treatment obligation applies.'®

iii. ‘Likeness’ in Article 111:4 of the GATT

In contrast to Article 111:2 of the GATT, Article 111:4 of the GATT does not distinguish
between ‘like” and “directly competitive or substitutable’ products. The question thus arises
as to whether the term ‘like” should have the same meaning across the two paragraphs.'?*

The Appellate Body, however, decided that this should not be the case.

Regarding the criteria for determining likeness under Article I11:4, the Appellate Body
confirmed, in EC—Asbestos, the following criteria: (i) the product’s end uses; (ii)
consumers’ tastes and habits; (iii) the product’s nature, properties, and quality; and, (iv) the
customs classification of the products.'?® As mentioned above, these criteria are simply

tools to assist in the task of sorting and examining the relevant evidence.

However, the scope of likeness in Article 111:4 has been found by the Appellate Body to be
somewhat wider than that in the first sentence of Article 111:2, and certainly not broader

120 |pid.

121 Korea—Alcoholic Beverage (Appellate Body Report), para. 118. See also Canada—Periodicals (Appellate Body),
para. 473 and Philippine—Distilled Spirits (Appellate Body), para. 149.

122 Korea—Alcoholic Beverage (Appellate Body Report), para. 114.

123 Matsushite, Schoenbaum, Mavroidis, The World Trade Organization, at 197.

124 Gene M. Grossman, Henrik Horn and Petros C. Mavroidis, ‘The Legal and Economic Principles of World Trade Law:
National Treatment’, Research Institute of Industrial Economics, IFN Working Paper No. 917, 2012, at 71.

125 EC—Asbestos (Appellate Body Report), paras. 101-103.
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than the combined products scope of the two sentences of Article 111:2. This is because the
scope of the first sentence of Article I11:2 must be read in light of its relationship with the

second sentence of Article 111:2, something that does not apply to Article 111:4.

To conclude, according to the WTO adjudicating bodies, the scope of likeness in Article 111
of the GATT is: the ‘like products’ in the first sentence of Article 111:2 is a basic criteria
which includes four indicative criteria; ‘directly competitive or substitutable’ products is a
broader concept which consist of basic criteria and conditions of competition; and ‘like
products’ in Article 111:4 is in the middle, and is a combination of basic criteria and

competitive relationship.

Moreover, the determination of likeness is an exercise that must, as a matter of principle,
look at all the available facts and circumstances which make the goods in question alike.
As a consequence, the four criteria re-stated above are only tools to structure available
evidence, as was acknowledged by the Appellate Body.?® In particular, they (a) do not
constitute a closed list;*?’ (b) are indicative only; and (c) have to be weighed on a case-by-
case basis.?® The Appellate Body has underlined their function as tools to assist in the task
of sorting, examining, and evaluating the relevant evidence.'?® Clearly, the process of
determining likeness is less like exact science and more like art, and is thus unavoidably
not free from individual, discretionary elements.®*® To be fair, the Appellate Body has
provided panels and members with a number of quite important additional parameters for
guiding the holistic determination of whether the products in question are like. These will

not be discussed explicitly.

In sum, the accurate definition of ‘like products’ under Article Ill of the GATT is an
impossible task, as the GATT agreement left it blank in this regard and the WTO
adjudicating bodies use a case-by-case approach which takes four indicative criteria as

reference. Essentially, however, the determination of likeness is, fundamentally, a

126 1bid, para. 131.

127 Japan—Alcoholic Beverage Il (Appellate Body Report), para. 113, 114. The Panel in Dominican Republic—
Importation and Sale of Cigarettes, paras. 7.333-7.336 viewed price as one such additional criterion; cf. also Philippine—
Distilled Spirits (Panel Report), para. 7.59.

128 Japan—Alcoholic Beverage Il (Appellate Body Report), para. 114.

129 EC—Ashestos (Appellate Body Report), paras. 101 and 103; Philippine—Distilled Spirits (Appellate Body Report),
para. 131. A particular framework to aid in the examination of evidence does not dissolve the duty or the need to
examine, in each case, all of the pertinent evidence.

130 Japan—Alcoholic Beverage Il (Appellate Body Report), para. 21.

32



Chapter One The National Treatment Principle in The International Economic Law

determination about the nature and the extent of a competitive relationship between and
among imported and domestic products. !

b. ‘Likeness’ in the GATS

The distinction between the national treatment principles of the GATT and GATS is that
the national treatment provision of the GATS stipulates only a single standard of likeness,
namely ‘like services and service suppliers’, which contains no reference similar to the

term “directly competitive or substitutable’ in Ad Article 111 Paragraph 2 of the GATT.

Although there are several differences, likeness in the GATS shares a common point with
likeness in the GATT: there is no authoritative explanation of ‘like services and service
suppliers’ in the text of the GATS, therefore, interpretations of WTO adjudicating bodies
play a significant role in the understanding of likeness in the GATS.

To determine when services or suppliers are ‘like’, the Appellate Body and the Panel draw
on their likeness jurisprudence regarding Article I11 of the GATT. The criteria developed
there play a crucial role in the interpretation of likeness in the context of the GATS; at the
same time, it seems rather self-evident that this transfer will have to be applied with a

pinch of salt, taking into account the particularities of the trade in services. '3

To date, only eight cases*®® have been decided on the basis of Article XVl of the GATS,
all of which lack any conceptual scrutiny of the likeness element.

However, for the case law understanding of Article XVII of the GATS, the Panel in EC—
Bananas I11 found that the standard of Article XVII of the GATS follows Article 111 of the
GATT, which has been consistently interpreted by past panel reports to be concerned with

the conditions of competition between like domestic and imported products on internal

131 philippines—Distilled Spirits (Appellate Body Report), para. 170.

132 Matsushite, Schoenbaum, Mavroidis, The World Trade Organization, at 606.

133 These eight cases are:

European Communities—Regime for the Importation, Sale and Distribution of Bananas, WT/DS27/AB/R, 9 September
1997,

Canada—Certain Measures Affecting the Automotive Industry, WT/DS139/AB/R, WT/DS142/AB/R, 31 May 2000;
Mexico—Measures Affecting Telecommunications Services, WT/DS204/R, 2 April 2004;

United States—Measures Affecting the Cross-Border Supply of Gambling and Betting Services, WT/DS285/AB/R, 7
April 2005;

China—Measures Affecting Trading Rights and Distribution Services for Certain Publications and Audiovisual
Entertainment Products, WT/DS363/AB/R, 21 December 2009;

China—Certain Measures Affecting Electronic Payment Services, WT/DS413/R, 16 July 2012;
Argentina—Measures Relating to Trade in Goods and Services, WT/DS453/AB/R, 14 April 2016.
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markets. ** The Appellate Body confirmed that the national treatment principle of the
GATS is designed to protect equal conditions of competition between domestic and foreign

services and suppliers.t3®

Then, confirmed by the Panel in China—Electronic Payment Service, Article XVII of the
GATS seeks to ensure equal competitive opportunities for like services of other members.
This provision further suggests that like services are services that are in a competitive
relationship with each other (or would be if they were allowed to be supplied in a

particular market). %

The Panel also confirmed that the determination of ‘like services’, and °‘like service
suppliers’, should be made on a case-by-case basis.'*” The view of the Panel was that a
determination of likeness should be based on arguments and evidence pertaining to the
competitive relationship of the services being compared.® If it is determined that the
services in question in a particular case are essentially or generally the same in competitive

terms, those services would be seen as ‘like’ for the purposes of XVII of the Article.**®

However, no WTO case law exists on the issue of whether likeness in the GATS should be
construed narrowly, along the line of ‘like products’ in terms of the first sentence of
Article 111:2 of the GATT, or in a broader sense, similar to the “directly competitive or
substitutable’ products of the second sentence of Article 111:2 of the GATT.

To sum up, unlike the GATT, which has abundant jurisprudence regarding the
determination of likeness with regard to the national treatment clause, Article XVII of the
GATS is imprecise and ambiguous, while few interpretations by WTO adjudicating bodies
are related to the further explanation of likeness. In their case law, the WTO adjudicating
bodies consider that the determination of ‘like services’ and ‘like service suppliers’ should
be done on a case-by-case basis, with the emphasis on the competitive relationship. As
there are some excellent scholarly works regarding the methodology for the analysis of
likeness in the GATS,* providing a comprehensive review of the analysis of likeness in
the GATS is not the intention of this dissertation, and it will therefore be limited to the

above paragraphs.

134 EC—Bananas |11 (Panel Report), para. 244 and 246.

135 EC—Bananas |11 (Appellate Body Report), para. 7.302.

136 China—Electronic Payment Services (Panel Report), para. 7.700.

137 |bid, para. 7.701.

138 EC—Asbestos (Appellate Body Report), para. 103.

139 China— Electronic Payment Services (Panel Report), para. 7.702.

140 For example, see Diebold, Non-Discrimination in International Trade in Services.
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To conclude: the likeness in the WTO and the likeness in the national treatment clause of
the GATT concerns ‘like products’ and ‘directly competitive or substitutable products’,
while the national treatment clause of the GATS contains only ‘like service and service
suppliers’. However, the likeness in both GATT and GATS requires a case-by-case
determination about the nature and the extent of a competitive relationship between and

among national and foreign actors.
2. ‘Likeness’ in international investment law (BITs)

The comparative element is equally important in all national treatment analysis, regardless
of whether this is in the trade or investment regime, as it identifies the actual situations in
which the national treatment standard must be applied.

Unlike the indispensable analysis of likeness in WTO laws, the actual situations in which
the national treatment clause applies in international investment law can be categorised
into the following four types: (i) the ‘same’ or ‘identical’ circumstances; (ii) economic
activities and/or industries to which national treatment applies; (iii) ‘like situations’,
‘similar situations’ or ‘like circumstances’; and (iv) no factual comparisons.**! As BITs are
the most significant instruments of international investment law, this section will discuss

the four types of likeness in BITs respectively.

BITs, a prominent instrument in international investment law, seek to set out the rules
according to which investments made by the nationals of two states parties will be
protected in each other’s territory.*? With regard to the comparative element, likeness
formulations in BITs differ among states, and may even be different for the same state at
different times. Although thousands of BITs exist globally, the likeness formulations in

BITs can be divided into four types.

a. The ‘same’ or ‘identical’ circumstance

The most restrictive formulation of likeness in BITs limits national treatment to the ‘same’

or ‘identical’ circumstances. This offers a narrow scope to national treatment, as the

141 UNCTAD, International Investment Agreements: Key Issues, at 171-173.
142 Muthucumaraswany Sornarajah, The International Law on Foreign Investment (Cambridge University Press, 2010,
Third Edition), at 175.
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incidence of an identical situation may be hard to demonstrate.**® Such a formulation can
be found in the earlier BITs signed by the United Kingdom (UK). For example, Article
3.1 of the UK-Belize BIT signed in 1982 requires that national treatment should be
applied to other contracting party’s nationals or companies ‘in the same circumstances’.

More recently, the practice of the UK has been different.
b. The economic activities and/or industries to which national treatment applies

Some BITs specify the economic activities or industries to which the national treatment
principle must apply. Such an approach has the effect of narrowing the scope of national
treatment to those areas of activity expressly mentioned in such agreements. It is an
example of an approach which is used by host countries to preserve their degree of
flexibility to act by narrowing the scope of national treatment. This is also the effect sought
by the GATS provisions, as national treatment is expected to apply only to those sectors in

which commitments have been made.*®

Such a formation was used in the Denmark-Indonesia BIT signed in 2007,%4¢ which refers
not to ‘treatment’, but to the ‘imposition of conditions’. This language suggests that the
host country is not obliged to give national treatment with respect to benefits and

advantages. 4’

c. ‘Like situations’, ‘similar situations’ or ‘like circumstances’

More recently, with the increase in international capital flow, qualifications such as ‘like
circumstances’, ‘similar situations’ and ‘like situations’ have become predominant in the
practice of BITs. Compared to the ‘same’ or ‘identical’ circumstances qualification, this
formulation is less restrictive, and is commonly used in the BITs of most states, including
the United States!*® and NAFTA. As NAFTA is an influential international agreement in

143 UNCTAD, supra note 142, at 171.

144 “Neither Contracting Party shall in its territory subject investments or returns of nationals or companies of the other
Contracting Party to treatment less favourable than that which it accords in the same circumstances to investments or
returns of its own nationals or companies or to investments or returns of nationals or companies of any third State.”

145 UNCTAD, supra note 142, at 171.

146 See Article 3 of Denmark-Indonesia BIT:

“Neither Contracting Party shall in its territory impose on the activities of enterprises in which such approved
investments are made by nationals or corporations of the other Contracting Party conditions which are less favourable
than those imposed in its territory on activities in connection with any similar enterprise, whether owned by its own
nationals or corporations or by nationals or corporations of third countries.”

147 UNCTAD, supra note 142.

148 See Article 3.1 and 3.2 of the 2012 US model-BIT, Article. 11:1 of the US-Honduras BIT in1995, Article 11:2 of the
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both the trade and investment regimes and represents the standard for the United States, it
is the likeness of the national treatment clause in the Investment Chapter of the NAFTA

that will be mentioned specifically.

Although the national treatment standard in the Trade in Goods section of the NAFTA is in
accordance with that of the GATT, the concept of ‘like circumstance’ used in the
Investment Chapter of the NAFTA differs in one fundamental point from the simple
concept of ‘likeness’ in WTO law: the wording ‘like products’ and ‘like services and
service suppliers’ clearly indicate that the comparison only takes place between the
subjects, while the NAFTA concept of ‘like circumstance’ is open as to whether the
analysis requires the comparison of the subjects and/or whether the analysis focuses on the

questions of whether the differential treatment occurs in like or different circumstances.*>°

Despite the increasing use of ‘like situations/circumstances’, however, there is no clear
definition of ‘like situations/circumstances’ in the text of BITs. The definition of ‘like
situations/circumstances’ is therefore a matter that needs to be determined in the light of
the facts of each case. This may not be easy, as the experience of the WTO adjudicating

bodies has shown.®!

According to a report published by the Organization for Economic Co-operation and
Development (OECD), among the most important matters to be considered in the
determination of like situations/circumstances are ‘whether the two enterprises are in the
same sector; the impact of policy objectives of the host country in particular fields; and the
motivation behind the measure involved’.'® A key issue in such cases is to ‘ascertain
whether the discrimination is motivated, at least in part, by the fact that the enterprises

concerned are under foreign control’. >3

Because the WTO adjudicating bodies have already established a case-by-case approach to
determine likeness, and have handled many cases in this regard, the case-by-case approach
adopted by international investment tribunals has taken the WTO interpretation of likeness

as their reference in drawing up their own definition of likeness’ in investment disputes.

US-Senegal BIT in 1983.

149 See Avrticle 1102.1 and 1102.2 of the NAFTA in 1992.

150 Andrea K. Bjorklund, ‘National Treatment’, in August Reinisch (ed.), Standards of Investment Protection (Oxford
University Press, 2008), at 39.

151 See Aaditya Mattoo, ‘National treatment in the GATS: corner-stone or Pandora’s box?’, Journal of World Trade, 31,
September 1996, pp. 107-135.

152 OCED, National Treatment for Foreign- Controlled Enterprises, Paris, 1985 edition, at 16-17.

153 |bid, 1993 edition, at 22.
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However, in determining which foreign and domestic investments should be compared,
investment tribunals have departed from the national treatment precedents of trade law, and

have formulated their own somewhat conflicting tests.

In the famous Occidental v. Ecuador case, the tribunal was of the view that in the context
of this particular claim “in like situations’ could not be interpreted in the narrow sense of
‘like products’ as used in the GATT. Indeed, the purpose of national treatment in the
Occidental v. Ecuador case is the opposite of that under the GATT: namely, it seeks to
avoid exporters being placed at a disadvantage in foreign markets because of the indirect
taxes paid in the country of origin, while in the GATT the purpose is to avoid imported
products being affected by a distortion of competition with similar domestic products

because of taxes and other regulations in the country of destination.>*

In Occidental v. Ecuador, the tribunal also considered that no exporter ought to be put in a
disadvantageous position as compared to other exporters, while in the GATT situation the
comparison should be made with the treatment of ‘like’ products, and not generally.**®

In short, the tribunal in Occidental v. Ecuador took the view that the reference to ‘in like
situations’ used in the investment treaty seems to be different to that of ‘like products’ in
the GATT. The term ‘situation’ can be taken to relate to all exporters who share such a
condition, whereas the ‘product’ necessarily relates to competitive and substitutable

products. %

Most recently, the NAFTA tribunal in the dispute Methanex v. America even rejected the
direct use of trade law likeness tests, including their focus on the competitive relationship
between domestic and foreign companies. It emphasised that the goal of protecting
individual investors from injury of the Investment Chapter of the NAFTA, along with its
use of the phrase ‘in like circumstances’, indicated the ‘intent of the drafters to create

distinct regimes for trade and investment’. >’

However, the likeness tests devised by international investment tribunals in different
disputes have differed in several important respects. Most obviously, tribunals have taken
various positions on the breadth of the domestic investments to be compared. At one

extreme, the Occidental v. Ecuador tribunal compared all foreign and domestic exporters.

154 Qccidental v. Ecuador, para. 175.

155 |bid, para. 176.

156 |pid.

157 Methanex v. America, part IV (B), para. 21.
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At the other extreme, the Methanex v. America tribunal compared only identical foreign
and domestic exporters. The majority have fallen between these extremes, comparing
foreign and domestic investments in the same business or economic sector based upon the

presumption that such investments raise similar public concerns.®

Therefore, as a matter of fact, the interpretation of likeness by the WTO adjudicating
bodies cannot simply be transplanted to the investment tribunals’ explanations of a ‘like
situation” in BITs, as a narrow concept of likeness would result in fewer findings of
discrimination, which is against the intention of the investment protection and promotion
advocated by investment tribunals. In addition, as international investment tribunals do not
feel themselves bound by prior decisions, it makes the interpretation of a ‘like situation’ in

investment law more unpredictable to some extent.
d. No factual comparisons

A significant number of International Investment Agreements (I1As) contain a description
of the national treatment standard, but are silent on the subject of whether national
treatment applies to specified activities or to like situations or circumstances. Here, a
simple reference is made to investors and/or investments, usually in separate paragraphs,
followed by a description of the standard of treatment required. Such an approach is seen
in, for example, the Chilean, French, German, Swiss and UK model for BITs, although the
last retains a functional delimitation formula in relation to the treatment of investors. This
approach offers the widest scope for comparison, as any matter that is relevant to
determining whether the foreign investor is being given national treatment can, in

principle, be considered.**

The interpretation of such an approach can be found in Sergei Paushok et al. v. Mongolia.
As the Mongolia-Russia BIT, signed in 2005, invoked contains no reference to either ‘like
situations’ or ‘like products’,*®° the tribunal had to rely on the general provisions of the

Vienna Convention on The Law of Treaties (Vienna Convention).%*

The four categories above are obviously not an exhaustive description of the formulation

of ‘likeness’ in thousands of BITs. For example, the China-Iran BIT signed in 2000 used

158 DiMascio and Pauwelyn, ‘Nondiscrimination in Trade and Investment Treaties’, at 76.
159 UNCTAD, International Investment Agreements: Key Issues, at 173.

160 See Article 3.2 of the Mongolia-Russia BIT.

161 Sergei Paushok et al. v. Mongolia, para.313.

39



Chapter One The National Treatment Principle in The International Economic Law

the formulation ‘who are in a comparable situations’ % to describe likeness. As the
formulation of likeness is determined by the parties signing a BIT, it would be burdensome
and meaningless to include all the formulations of likeness in the 2,958 BITs to date. The
brief introduction above is deemed adequate, and in Chapter 3, attention will be
concentrated on the likeness formulation in the Sino-BIT, with a comparison of the

prevailing likeness formulation in Chapter 4.

In sum, as the first substantive content of the national treatment standard, the clear
explanation of likeness is a precondition for the application of a national treatment clause,
as it defines the factual situations in which the standard must be applied. With the
discrepancy between the international trade and investment regimes, it is necessary to

discuss likeness in both regimes respectively.

In WTO law, likeness in the GATT involves both ‘like products’ and “directly competitive
or substitutable products’, and case law has identified four criteria for determining, on a
case-by-case basis, whether a product is ‘like or similar’; while in the GATS it only covers
‘like services and service suppliers’ and must be determined on a case-by-case basis.
However, in both the GATT and GATS, likeness shares a common crucial determinant;

namely the competitive relationship between two products or services.

In investment law, and in BITs in particular, likeness is more likely to be defined as ‘in like
circumstances’. Here the most important factors to be considered in determining likeness
are whether the two enterprises are in the same sector; the impact of the policy objectives
of the host country in particular fields; and the motivation behind the measures involved.
Cases in investment tribunals have also indicated that the concept of ‘like circumstance’ in
BITs is broader than is required by the investment protection purpose of BITs, and the
comparison cannot be done by exclusively addressing the sector in which a particular
activity is undertaken. This differs from the wording ‘like products’ and ‘like services and
service suppliers’ in WTO law, which clearly indicates that the comparison is taking place

only between the subjects.

162 See Avrticle 4.1 of the China-Iran BIT 2000.
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B. ‘Treatment no less favourable than’

As the element of ‘less favourable treatment’ constitutes the basic discriminatory
component and represents the essence of discrimination, the ‘treatment no less favourable
than’, the second substantive content of national treatment principle, is the common
formulation used to describe the non-discrimination core of the national treatment standard

in treaty practice in international economic law.

As with the research into ‘likeness’, research into this second substantive content of the
national treatment principle will be divided into ‘treatment no less favourable than’ in

international trade law and investment law respectively.
1. “Treatment no less favourable than’ in WTO/trade law

Despite its significance in WTO laws, the term or standard of ‘less favourable treatment’ is
not generally defined in WTO agreements, with one exception.'®® Without a clear textual
explanation, it is better to begin an examination of ‘treatment no less favourable than’ with

the case law tests mentioned in section I1.C.1 of this chapter.
a. The standard of ‘less favourable treatment’ according to case law tests

i. ‘In excess of” in Article 111:2 of the GATT first sentence

According to the previous case law test, the second element of the two-tier test of Article
I11:2 of the GATT (first sentence) applies when the taxes imposed on the imported product
are ‘in excess of’ the taxes applied to domestic products. Therefore, in the context of
Article 111:2 of the GATT (first sentence), the standard of ‘less favourable’ refers to any
excess of taxation, namely the taxes levied on imported products, which may not exceed

those levied on like domestic products.

An elaborate standard of taxation excess can be found in the WTO jurisprudence.
According to the Appellate Body in Japan—Alcoholic Beverages Il, even the smallest

amount of ‘excess’ would be too much. The prohibition of discriminatory taxes in

163 Article XV 11:3 of the GATS states that ‘formally identical or formally different treatment shall be considered to be less
favourable if it modifies the conditions of competition in favour of services or service suppliers of the Member compared
to like services or service suppliers of any other Member.’
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Article 111:2 (first sentence) is not conditional on a ‘trade effects test’®* nor is it qualified
by a de minimis standard. Thus, the slightest margin of excessive taxation will constitute

an infringement, even if the margin is de minimis. %

ii. “Not similarly taxed’ with protectionism in the second sentence of Article 111:2 of the
GATT

According to the previous case law test, the second element of the three-tier test in the

second sentence of Article 111:2 of the GATT is that two products are ‘not similarly taxed’.

However, it can be concluded from WTO jurisprudence that the elaborate standard of
taxation excess in the first sentence of Article 111:2 of the GATT does not apply with regard
to the second sentence, where the requirement is that the product must be “similarly taxed’.
In Japan—Alcoholic Beverages I, the Appellate Body interpreted the term ‘not similarly
taxed’ as referring only to taxation exceeding the de minimis threshold. Accordingly, the
difference in tax must be more than de minimis to constitute an infringement of the

national treatment obligation in the second sentence of Article 111:2.16°

Moreover, the three-tier test of the second sentence contains a requirement which is
missing in the two-tier test of the first sentence, namely: ‘the dissimilar taxation is applied
so as to afford protection to domestic production’. GATT case law responded to the
question of what else, beyond differential taxation, the complainant needs to demonstrate
in order to establish that a tax scheme operates or is applied in such a way as to afford
protection to the directly competitive or substitutable domestic products in a series of
reports. First established in Japan—Alcoholic Beverages I, reiterated in Korea—Alcoholic
Beverages, the approach to examining the protective purpose was finalised in Chile—

Alcoholic Beverages.

The Appellate Body in Chile—Alcoholic Beverages reiterated that, although it is true that

the aim of a measure may not be easily ascertainable, nevertheless its protective

164 The Appellate Body stated that ‘the trade effects’ of tax differentials between imported and domestic products as
reflected in the volumes of imports being insignificant or even non-existent is irrelevant, as Article 111 protects
expectations not of any particular trade volume, but rather of the equal competitive relationship between imported and
domestic products. See Trebilcock and Giri, “The National Treatment Principle in International Trade Law’, at 18.

165 Japan—Alcoholic Beverages Il (Appellate Body Report), para. 25.

166 1hid, paras. 26-27.
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application can most often be discerned from the design, the architecture, and the revealing

structure of a measure.®’

iii. ‘Less favourable treatment’ in Article 111:4 of the GATT

According to the previous case law test, the last element in the four-tier test of Article I11:4

of the GATT is ‘less favourable treatment’.

The elaborated standard of ‘less favourable treatment’ can be found in GATT
jurisprudence. The Appellate Body in Korea—Beef, reiterated the conclusion of the GATT
panel in US—Section 337 Tariff Act!®® and made it clear that a formal difference in
treatment between imported products and like domestic products, even if based exclusively
on the origin of the products, is neither necessary nor sufficient to demonstrate a violation
of Article I11:4. Rather, what is relevant is whether such regulatory differences serve to
modify the conditions of competition to the detriment of imported products.'®® In other
words, the ‘treatment no less favourable’ standard prohibits WTO members from
modifying the conditions of competition in the market place to the detriment of imported

products vis-a-vis like domestic products.*”

In addition to this, the examination of whether imported products are afforded less
favourable treatment cannot rest on a simple assertion; there must be further identification
or elaboration of the implications of the measure for the conditions of competition in order
to properly support a finding of less favourable treatment under Article 111:4.1™* This is, in
particular, the case for origin-neutral measures.'’? The Appellate Body in Thailand—
Cigarettes (Philippines) provided detailed guidance on how to evaluate the implications of
the contested measures for the equality of competitive conditions between imported and

like domestic products.

First, such an analysis must begin with careful scrutiny of the measure, including
consideration of the design, structure, and expected operation of the measure.” Such an
analysis may involve, but need not be based on, the actual effects of the contested measure
in the market place, nor should the panel anchor the analysis of less favourable treatment

167 Chile—Alcoholic Beverages(Appellate Body Report), para. 65.

168 YS—Section 337 Tariff Act (Panel Report), para. 5.11.

169 Korea—Various Measures on Beef (Appellate Body Report), paras. 137-144.
170 |bid, para. 137.

171 Thailand-Cigarettes (Philippines) (Panel Report), para. 132.

172 | bid, para. 133.

173 1bid, para 130 and 134.
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in an assessment of the degree of likelihood that an adverse impact on competitive

conditions will materialise.1’

Second, if the regulation at issue indicates an origin-based, de jure discrimination, that is,
the sole difference in regulatory treatment consists of requirements applied only to
imported products, this is a significant indication that imported products are accorded less

favourable treatment.1’®

Third, in any event, there must, in every case, be a genuine relationship between the
measure at issue and its adverse impact on competitive opportunities for imported versus
like domestic products.l’® The relevant question to establish the existence of a genuine
relationship is whether it is the governmental measure at issue that affects the conditions
under which like goods, domestic and imported, compete in the market within a member’s

territory.*’’

Fourth, under Article 111:4, less favourable treatment must affect the group of imported
products, as compared to the group of domestic products. The national treatment obligation
is breached only if imported products from the complaining party, on the whole, are treated
less favourably than like domestic products. It is not enough that some of the like imported
products from the complaining party receive worse treatment than some like domestic
goods. This is because it is always possible to find a violation of Article I11:4 as long as the

type of product disfavoured is imported and the favoured type exists domestically.*’®

The Appellate Body report on US—Clove Cigarettes then added that ‘treatment no less
favourable’ does not prohibit regulatory distinctions between products found to be like,
provided that the group of like products imported from the complaining member is treated

no less favourably than the group of like domestic products.*®

With respect to the regulatory purpose of Article I11:1, there has also been a long debate on
whether the regulatory purpose should be considered in the interpretation of ‘treatment no
less favourable than’ in Article 111:4. It was not until EC-Seal Products that the Appellate

Body finally stated its position on the role of regulatory purpose in interpreting ‘treatment

174 1bid.

175 1bid, para. 133.

176 |bid, paras. 139-140.

177 |bid, para. 134.

178 |_othar Ehring, ‘De Facto Discrimination in World Trade Law: National and Most-Favored-Nation Treatment or
Equal Treatment?’, Journal of World Trade, Vol.36, 2002, pp. 921-977, at 944.

179 US—Clove Cigarettes (Appellate Body Report), para. 193-194.
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no less favourable’ unequivocally. In the EC-Seal Products, the Appellate Body supported
the position that less favourable treatment is equal to a detrimental impact on the
competitive opportunities for imported products. There is no need to consider the

regulatory purpose of the measure in the ‘treatment no less favourable’ analysis. '8

iv. ‘Less favourable treatment’ in Article XV1I of the GATS

As mentioned above, the term ‘less favourable treatment’ is not generally defined in WTO

agreements, with one exception: in Article XVII1:3 of the GATS.

Article XVII:3 of the GATS provides useful clarification; it states that ‘formally identical
or formally different treatment shall be considered to be less favourable if it modifies the
conditions of competition in favour of services or service suppliers of the Member

compared to like services or service suppliers of any other Member’. 18!

According to the Panel Report on China—Electronic Payment Services, subject to all other
Article XVII conditions being fulfilled, formally identical or different treatment of the
service suppliers of another member constitutes a breach of Article XVII if and only if

such treatment modifies the conditions of competition to their detriment. 82

In a nutshell, the ‘less favourable treatment’ examination in Article XVII of the GATS is
made on case-by-case basis, with the essence being whether such treatment modifies the
conditions for the competition to their detriment.

b. De jure and de facto discrimination

A measure constitutes de jure discriminatory when discriminatory treatment between
imported and like domestic products is clear from the wording of the legal instrument.
When the discrimination is not clear in the text or on the face of the legal instrument, it
may still be de facto — or discriminatory — in practice. In the case of the national treatment
principle, de facto discrimination occurs when a legal instrument favours domestic

products over like imported products in effect or in fact.'8

180 Ming Du, “Treatment No Less Favorable™ and the Future of National Treatment Obligation in GATT Article 111:4
after EC—Seal Products, World Trade Review, Vol.15, Issue 01, January 2016, pp. 139-163, at 154.

181 See Article XVI11:3 of GATS.

182 China—Electronic Payment Services (Panel Report), para. 7.687.

183 WTO ECampus, Trade in Goods: Non-Discrimination Principle-Most Favoured Nation and National Treatment in the
GATT 1994, Module 2, at 17, available at: https://ecampus.wto.org/admin/files/course179/module531/moduledoc
uments/ewto-m2-rl-e.pdf. [10.07.2017]
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According to Article Ill of the GATT and Article XVII of the GATS, national treatment
clauses in the GATT and GATS obviously prohibit de jure discrimination. Besides, the
WTO adjudicating bodies have confirmed that the prohibition of de facto discrimination
extends to the national treatment obligation of both the GATT and GATS.

Historically, the GATT was more preoccupied with explicit or de jure discriminatory
measures than implicit or de facto discrimination. ¥ According to GATT/WTO
jurisprudence, of the first 207 legal complaints filed with the GATT between 1948 and
1990, only a small number of complaints involved claims of de facto discrimination by
internal regulatory measures.'8 The first affirmative ruling sustaining a claim of de facto
discrimination with regard to an internal regulatory measure was the 1987 panel decision
in Japan-Alcoholic Beverages.!®® However, this trend has changed since 1990, and the
WTO dispute settlement system has been more concerned with measures which are — on
the face of it — neutral, rather than with explicitly discriminatory internal tax or regulatory

measures. 8’

In respect of the GATS, an affirmative ruling sustaining a claim of de facto discrimination
can be found in case law from the very beginning, according to Article XVII:3 of the
GATS. The requirements concerning ‘less favourable treatment’ in the GATS are met not
only by according formally different treatment to services and suppliers, but also by
according formally identical treatment, de facto discrimination, which is, on the face of it,

origin-neutral, 88

From a pragmatic perspective, discrimination which falls under the categorisation of de
facto is much more difficult to recognise, as it concerns measures which appear, either on
the face of it or formally, to be neutral. Such measures differentiate directly on the basis of
a permitted criterion, but at the same time indirectly treat one group defined by a
prohibited criterion less favourably.'® As a corollary, the WTO adjudicating bodies have
not developed a consistent approach concerning the recognition of de facto discrimination,

but have shown a strong tendency towards the narrower approach, requiring an asymmetric

184 Robert Hudec, ‘GATT/WTO Constrains on National Regulation: Requiem for an ‘Aim and Effects’ Test’, in Hudec,
Essays on the Nature of International Trade Law (Cameron May, 1999), at 360.

185 |pid, at 363.

186 Japan—Alcoholic Beverages (Panel Report), para. 3.5.

187 Warren H. Maruyama, ‘A New Pillar of the WTO: Sound Science’, International Lawyer, Vol.32, Fall 1998, at 651.
188 Ortino, ‘The Principle of Non-Discrimination and its Exceptions in GATS’, at 177.

189 Djebold, Non-Discrimination in International Trade in Services, at 38.
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impact between the imported and domestic groups of products or services. %

Accordingly, there are numerous excellent scholarly works which concentrate on de facto
discrimination, and this dissertation will not conduct intensive research concerning de jure
and de facto discrimination. The above brief will provide guidance on China’s inconsistent
national treatment measures in Chapter 2 in this regard, as China has a tendency to use
internal measures which are apparently neutral against foreign goods and services.

2. ‘Treatment no less favourable than’ in international investment law (BITs)

In the investment regime, the treatment under national treatment obligation varies from
‘same/as favourable as’ to ‘no less favourable’. The ‘no less favourable treatment’
standard, however, is the most common formulation in treaty practice in international
investment law. Without a clear definition or description of ‘no less favourable’, its
explanation relies massively on international investment tribunals. As the ICSID tribunal’s
explanation in this regard depends on whether the BIT and NAFTA invoked contains a
national treatment clause in its investment chapter which covers all the BITs concerned, it
is the NAFTA tribunal’s explanation of ‘no less favourable’ which will be used as an

example.

The tribunal in Pope & Talbot v. Canada was very explicit about how the language in the
Investment Chapter of the NAFTA should be interpreted.

First, the tribunal stated that, in essence, ‘Article1102 prohibits treatment that discriminates
on the basis of the foreign investment’s nationality’.%! It does not, however, prohibit
differential treatment based on certain other reasons. Every subsequent major investment
decision regarding the NAFTA has agreed that the objective of the national treatment test is
to ferret out discrimination based on nationality, though some tribunals have disagreed
about the method of accomplishing that result. Discrimination in the investment regime is
therefore limited to de jure discrimination only, thereby allowing for de facto

differentiation in the treatment of foreign investors.

Second, although the NAFTA tribunal’s interpretations concerning discrimination based

upon nationality are identical, its jurisprudence on the issue of ‘less favourable treatment’

190 hid, at 44.
191 Pope & Talbot v. Canada, para. 79.

47



Chapter One The National Treatment Principle in The International Economic Law

varies from one case to another. The tribunal in Pope & Talbot v. Canada considered that
““no less favorable” means equivalent to, not better or worse, than, the best treatment
accorded to the comparator’.%The Methanex tribunal concluded that a foreign investment
is entitled to the best treatment ‘accorded to some members of the domestic class’.**® In
general, most NAFTA cases interpreted national treatment as an obligation to ensure that
the treatment of foreign investors is equivalent to the ‘best’ treatment accorded to domestic
investors in like circumstances.'® Accordingly, it is self-evident that investment tribunals
have not discussed what constitutes ‘less favourable treatment’ as intensively as they have
‘in like circumstances’. However, these few precedents strongly indicate that the object
and purpose of investment agreements greatly influence the test for determining whether a
measure treats a foreign investment less favourably than comparable domestic investments.
Because their goal is to protect individual investors from injury, national treatment
provisions in investment agreements entitle foreign investments to treatment equivalent to

the best treatment afforded to comparable domestic investments. 1%

Obviously, according to the above explanations, more positive evidence of nationality-
based discrimination is required for a national treatment infringement in international
investment law. Competition and differential treatment do not normally suffice, as other
policy justifications can be considered. ® This approach is different to that of the
international trade law approach, in which differential treatment between products that
sufficiently compete is almost automatically found to be a violation of the national

treatment principle.

In short, according to a number of investment tribunal awards, at least two important
components of ‘no less favourable treatment’ in an investment context can be identified:
(1) whether proof is needed of discriminatory intent, and (2) whether a foreign investment
is entitled to the most favourable treatment afforded to comparable domestic
investments. 1% Other analysis of violations of the national treatment principle in

investment regimes depends on specific clauses in BITs or 11As, where there is a strong

192 1bid, para. 42.

193 Methanex v. America, para. 21.

194 Archer and Tate & Lyle v. Mexico, para. 205. See also Loewen v. America, para. 140 and Methanex v. America, para.
21.

195 DiMascio and Pauwelyn, ‘Nondiscrimination in Trade and Investment Treaties’, at 78.

196 |bid, at 72.

197 Pope & Talbot v. Canada, para. 76.

48



Chapter One The National Treatment Principle in The International Economic Law

tendency to protect individual investors from the arbitrary or discriminatory measures of

the host government.

In conclusion, the above section discusses the two substantive elements of the national

treatment principle: ‘likeness’ and ‘treatment no less favourable’ than.

In international trade law, the determination of likeness in the GATT concerns the nature
and extent of a competitive relationship between and among imported and domestic
products: ‘like products’ is a basic concept in the first sentence of Article 111:2, which
includes the four indicative criteria employed by GATT jurisprudence (the product’s end-
uses in a given market; consumers’ tastes and habits; the product’s properties, nature, and
quality; and the customs classification of the product). In the second sentence of Article
I11:2, “directly competitive or substitutable products’ is a broader concept, which must be
determined in the marketplace with recourse to econometric indicators, and it includes
products that are imperfectly substitutable and offer an alternative way of satisfying a
particular need or taste. In Article I11:4, the four indicative criteria above are also
applicable to determining ‘like products’, and the scope of likeness is wider than that in the
first sentence of Article 111:2, but not broader than the scope of the combined products in
the two sentences of Article I11:2. In addition, the determination of likeness in the GATS is
the determination of a competitive relationship, and the scope of ‘like services and service

suppliers’ in Article XV1I should not be construed narrowly.

In international investment law, especially in BITs, likeness is more likely to be defined as
‘in like circumstances’. The most important matters to be considered in determining
likeness are whether the two enterprises are in the same sector; the impact of policy
objectives of the host country in particular fields; and the motivation behind the measure
involved. Awards in investment tribunals have also indicated that the ‘like circumstance’ in
BITs is broader, as the purpose of the investment protection of BITs requires that the
comparison cannot be made exclusively by addressing the sector in which the particular
activity is undertaken.

As for the second content, ‘treatment no less favourable’, this must be examined with
regard to the different standard of likeness in the GATT. In the first sentence of Article I11:2
of the GATT, any excess of taxation for like products is regarded as ‘less favourable
treatment’, and even the slightest margin of excessive taxation will constitute a national

treatment infringement; in the second sentence of Article 111:2, not to be similarly taxed
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constitutes ‘less favourable treatment’ as does any dissimilar taxation applied so as to
afford protection to domestic production which exceeds the de minimis threshold. Under
Article 111:4, a formal difference which modifies the conditions of competition to the
detriment of imported products constitutes a ‘less favourable treatment’, without taking the
regulatory purpose set forth in Article 111:1 into consideration. In addition, ‘less favourable
treatment’ is defined explicitly in Article XVI1I:3 of the GATS as anything which modifies

the conditions of competition in nature.

In international investment law, particularly in BITs, ‘no less favourable treatment’ is the
most common formulation in national treatment clauses. According to the awards of
investment tribunals, national treatment clauses prohibit treatment that discriminates on the
basis of the nationality of the foreign investment, and a stipulation for ‘no less favourable’
treatment requires the host country to offer treatment to foreign investors that is equivalent

to the “‘best’ treatment accorded to domestic investors in like circumstance.
IV. The scope of the national treatment standard

With regard to the scope of the national treatment standard, a national treatment clause can
apply either to the pre- and post-entry stage, or to the post-entry stage only. Although it is
the post-entry model that has been most prevalent, some recent IIAs have extended
national treatment to the pre-entry stage through a combined pre- and post-entry clause. In
addition to this, the operation of national treatment in the GATS offers a unique hybrid

approach which requires separate consideration.%

A. The scope of the national treatment standard in the trade regime

Article 1l of the GATT describes a complex and comprehensive national treatment
obligation, and it is clear that the principle of national treatment is applied only to internal
measures and other internal regulations — namely the post-entry stage — in the GATT. This
means that once goods have lawfully crossed the border, they are entitled to the benefit of

the right to equal treatment with the local competition, and what happens before goods

198 UNCTAD, International Investment Agreements: Key Issues, at 167.
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have legally entered the market is beyond the reach of the national treatment clause of the
GATT.1®

However, national treatment under the GATS may be binding on both pre-entry and post-
entry measures,?® as it is difficult, if not impossible, to define exactly when services have
legally crossed the border. The GATS accordingly adopts a commitment-based hybrid
approach, nevertheless, this approach is not free from doubts and concerns, and the
inherently blurred demarcation between market access and national treatment in the GATS
causes confusion; something which is not a concern in the GATT. This issue will be
further discussed in Chapter 2 section I1.C together with the China—Electronic Payment

Services case.

In short, in the trade regime, the post-establishment national treatment obligation in the
GATT and the pre- and post- establishment national treatment obligations in the GATS are

explicit according to WTO provisions.

B. The scope of the national treatment standard in the investment regime

Compared to the trade regime, the scope of the national treatment standard in the
investment regime is more complicated. The question is often asked in an investment law
context: ‘at what stage of the investment process does national treatment apply’? This issue
involves a consideration of whether national treatment applies to both the pre- and post-
entry stages of the investment process, or whether the national treatment standard applies
only to investments that have already been admitted to a host country. 2%

The distinction between pre- and post- establishment origins amounts to whether a host has
the obligation to treat foreign investors as it does its own nationals prior to the investment
itself, or only once the investment has been made. Historically, host countries maintained
tight control over foreign investments, and national treatment was only accorded after the
investment had been made. With the increasing volume of global investment flow, many
capital-exporting countries have loosened their control and also accorded national

treatment in the pre-establishment stage. For example, the United States is one of the

199 Matsushite, Schoenbaum, Mavroidis, The World Trade Organization, at 180.

200 \Wei Wang, ‘On the Relationship Between Market Access and National Treatment Under the GATS’, The International
Lawyer, \ol.46, No.4, at 1058.

201 UNCTAD, International Investment Agreements: Key Issues, at 164.
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advocates of the more recently prevailing pre-establishment national treatment, and
incorporates this standard into the investment chapter of the NAFTA, however, most
current BITs still limit the host’s obligations to the national treatment of existing

investments.2%2

1. Post-establishment national treatment

The post-establishment national treatment model is typified by IlAs, which restrict the
operation of the treaty to investments from other contracting parties admitted in

accordance with the laws and regulations of the host contracting party.2%

This model has two options: limited and full post-establishment national treatment.
Limited post-establishment national treatment preserves the strongest host country
discretion while offering national treatment to foreign investments and/or investors at the
post-entry stage. This option can be used by host countries who may wish to offer a degree
of national treatment without limiting their regulatory powers too greatly, reserving the
right to treat domestic and foreign investors differently at the point of entry.2%

Full post-establishment national treatment, on the other hand, offers a higher standard of
national treatment for the foreign investor, and limits the discretion of the host country to
treat national and foreign investors differently. It also applies to both de jure and de facto
discrimination, thereby ensuring both formal and informal protection for foreign

investors.2%°

In terms of the above options: in the past, Sino-BITs have adopted limited post-
establishment national treatment, effected by means of screening laws and operational
conditions on admission. This issue will be further discussed in Chapter 3 section II.

2. Pre-establishment national treatment

The pre-establishment national treatment option adds national treatment at the pre-
establishment phase to post-establishment national treatment. This approach has its origins
in United States’ treaty practice, as clauses to this effect have been present in United States

202 gchefer, International Investment Law, at 304.

203 UNCTAD, International Investment Agreements: Key Issues, at 167.
204 |bid, at 185.

205 pjid, at 186.
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FCN treaties, and have been perpetuated in BITs signed by the United States and, more
recently, by Canada.

In the context of foreign investment relations, until relatively recently national treatment
was seen to be relevant almost exclusively to the treatment accorded to foreign investors
after they had entered a host country. The recent pre-establishment approach promoted by
the United States has extended national treatment to the pre-entry stage so as to ensure
market access for foreign investors on terms equal to those enjoyed by national investors.
As national treatment traditionally applied only to the post-establishment phase of an
investment in most BITs, and there was little question that the pre-establishment phase was
left to the sovereign right of states in terms of deciding on the admission of an investment,
the extension of national treatment to the pre-investment phase has been seen as

206

revolutionary by many countries,” including China.

The United States is a prominent advocate of pre-establishment national treatment, and
Article 1102 of the NAFTA grants national treatment to the investors and investments of
another contracting party with respect to ‘the establishment, acquisition, expansion,

management, conduct, operation, and sale or other disposition of investments’.2%’

However, pre-establishment national treatment is rarely granted without exceptions, as
every country has sensitive sectors where foreign investment is not permitted. When it
comes to exceptions to pre-establishment national treatment, should these exceptions be
structured on the basis of a GATS-style ‘opt-in’ or “positive list’%® approach or a NAFTA-
style ‘opt-out’ or ‘negative list’ 2°° approach? The former may be preferable where gradual
liberalisation is sought. By contrast, the ‘opt-out’ approach may have certain
disadvantages: this approach may curtail the ability of a host country to distinguish
between domestic and foreign investments, as it may be difficult to identify with precision

all the industries and activities to which national treatment should not apply.? In practice,

206 |bid, at 162.

207 See Article 1102 of the NAFTA.

208 A member wishing to maintain any limitations on national treatment — that is any measures which result in less-
favourable treatment of foreign services or service suppliers — must indicate these limitations in the third column of its
SSC. A specific commitment in a services schedule is an undertaking to provide market access and national treatment for
the service activity in question on the terms and conditions specified in the schedule. When making a commitment a
government therefore binds the specified level of market access and national treatment and undertakes not to impose any
new measures that would restrict entry into the market or the operation of the service.

209 For 11As with pre-entry national treatment obligations, the parties often make exemptions for sensitive sectors, for
example, member governments of NAFTA have made extensive use of an exemption list, namely a ‘negative list’. Such a
list is supposed to become shorter over time, but the parties are not always quick to remove sectors.

210 UNCTAD, International Investment Agreements: Key Issues, at 185.
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compared with the ‘opt-in” or ‘positive list” approach, the NAFTA ‘opt-out’ or ‘negative
list” approach is more often adopted by parties to I1As.

Pre-establishment national treatment with a negative-list approach limits, to a considerable
extent, a host country’s traditional right to control the entry of aliens into its territory. It
may be of value where the government of a host country considers that a number of
industries or activities may benefit from increased openness and from a more competitive
market environment. At the same time, a host country may protect certain industries or
activities by way of a negative list, although this involves a difficult assessment as to
which industries or activities need such special treatment. Failure to include an industry or
activity may result in its being subjected to potentially damaging competition from foreign
investors, especially where an 1A contains a standstill commitment on further restrictive
policies. This would prevent a host country from adding industries or activities to a

‘negative list’ in the future.?!!

For this reason, the proper limit of national treatment takes the form of a negative list of
excepted areas of investment activity to which national treatment does not apply. In
addition, several types of general exceptions to national treatment exist concerning public
health, safety and morals, as well as national security, although these may not be present in
all agreements, particularly not in BITs.??

As it is not the intention of this dissertation to evaluate pre-establishment national
treatment intensively, the pros and cons of the positive and negative list approaches will
not be discussed further here, however, the approach of China in this regard will be
discussed in Chapter 3.

V. Concluding remarks

The national treatment principle in international economic law serves to eliminate
distortions in competition and is thus seen to enhance the efficient operation of the
economies involved. The internationalisation of both trade and investment regimes has
meant that access to foreign countries under non-discriminatory conditions is necessary for

the effective functioning of an increasingly integrated world economy.?!3

211 Sornarajah, The International Law on Foreign Investment, at 337.
212 UNCTAD, International Investment Agreements: Key Issues, at 161.
213 |bid, at 161-162.
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According to previous discussion, the national treatment principle in the trade regime
ensures that ‘like products’ (or “directly competitive or substitutable products’) enjoy an
equal competitive relationship regardless of their origins, and that ‘less favourable
treatment” which modifies the conditions of competition is forbidden. In addition, the
jurisprudence of the adjudicating bodies of the WTO has established theories which
interpret the substantive content of national treatment obligations in WTO laws. Although,
in recent decades, the interpretations of the adjudicating bodies of the WTO have shown
signs of following a cyclical pattern through varying degrees of strictness and laxity, these
theories are sufficiently abundant to enable application to a particular case in the WTO

context in order to determine a violation of the national treatment obligation.

In the investment regime, national treatment protects foreign investors ‘in like
circumstances’, entitling them to ‘no less favourable treatment’ than domestic enterprises.
The most important matters to be considered in determining likeness are whether the two
enterprises are in the same sector; the impact of policy objectives of the host country in
particular fields; and the motivation behind the measure involved. Awards from investment
tribunals have indicated that the ‘like circumstance’ in BITs is broader because the purpose
of investment protection in BITs requires that a comparison cannot be made exclusively by
addressing the sector in which the particular activity is undertaken. Besides, according to
the awards of investment tribunals, the national treatment clause prohibits any treatment
that discriminates on the basis of the foreign investment’s nationality, and the concept of
‘no less favourable’ requires the host country to accord foreign investors treatment
equivalent to the ‘best’ treatment accorded to domestic investors in like circumstance.

In short, Chapter 1 provides an introduction to the basic textual knowledge of the national
treatment principle, as well as the case law interpretation of specific terms in the national
treatment clauses of both international trade and investment law. This chapter lays the
foundation for the research into China’s national treatment standard in both the trade and
investment regimes. As this dissertation is not intended to provide a comprehensive review
of the national treatment principle itself, and excellent scholarly work on this subject is
readily available elsewhere, the issues chosen for discussion above are those which are
relevant to the research into China’s national treatment principle, and are not intended to
address all the doubts and concerns concerning the national treatment principle in general.
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Chapter Two China’s National Treatment Standard in The

Trade Regime

After examining the basic textual knowledge concerning the national treatment principle in
international trade and investment law in Chapter 1, Chapter 2 turns to China’s national
treatment standard in the international trade regime. China’s WTO accession and the
relationship between China and the WTO is an unavoidable topic when it comes to the
subject of international trade law and China, because the WTO is the most significant
multilateral trade system in the world, and China is an important member of the WTO with
a gigantic volume of trade. The first section of this chapter will therefore focus on the

intertwining relationship between the national treatment principles of China and the WTO.

I. Evaluating China’s national treatment commitments and

compliance in the WTO: textual analysis

A. China and the WTO: the accession and commitments in brief

1. China’s WTO accession in brief

China applied for admission to the WTQO’s predecessor, the GATT, in July of 1986. This
was seen in Chinese terms as resuming its membership of the GATT.?4 In March 1987, the
GATT formed a Working Party composed of all interested GATT contracting parties to
examine China’s application and negotiate the terms of China’s accession. Like all WTO
applicants, China conducted negotiations to join the WTO on two tracks — bilateral and
multilateral. Concurrent with its bilateral negotiation with the Unites States, the EU, Japan,
and Canada, China negotiated multilaterally with a WTO Working Party consisting of the

United States, the EU and more than 40 other interested members.?'® Following the

214 As of 1947, the Republic of China was among the first signatories to the GATT. In March 1950 the Nationalist
Regime of the ‘Republic of China’ on Taiwan, which claimed to be the legitimate representative of China, withdrew from
the GATT. The People’s Republic of China (PRC), which asserted its sovereignty over Chinese territory after 1 October
1949, had no connection with the GATT until 1982, when China was granted observer status in the GATT. In 1984,
China became a member of the Multi-fibre Agreement, which was unique among GATT -administered trade agreements
and allowed the membership of non-GATT members. China argues that the withdrawal of the Taiwanese authority from
the GATT was null and void, because the Nationalist Regime had ceased to be the legitimate government of China and
the government of the PRC had never consented to the withdrawal. See, generally, Chung-chou Li, ‘Resumption of
China’s GATT Membership’, Journal of World Trade, Vol. 21, NO. 4, 1987, pp. 25-48.

215 The Unites States General Accounting Office, World Trade Organization: Analysis of China’s Commitments to Other
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formation of the WTO on 1 January 1995, and pursuant to the Marrakesh Agreement
Establishing the World Trade Organization (WTO Agreement), a successor WTO Working

Party, entirely composed of interested WTO members, took over the negotiations.?*

After another six years of bilateral and multilateral negotiations, the WTO Ministerial
Conference approved the terms of China’s accession in Doha on 10 November 2001, and
the Chinese government notified its acceptance on 11 November. In line with customary
practice, and as set out in the Protocol on the Accession of the People’s Republic of China
(China Protocol), China became a member of the WTO 30 days later, on 11 December
2001.27

As well as being the most prolonged and arduous negotiation process in the history of the
WTO, the time of China’s accession negotiations was also the period in which China
gradually opened up and integrated itself into the world economy. During this process,
political and economic issues were intertwined, domestic reform and international
negotiations were reinforced, and domestic bureaucratic politics and international relations
were correlated.?*® Nevertheless, the positive conclusion of China’s accession reflects a
culmination of China’s long-standing efforts to expand foreign trade and investment in

pursuit of economic growth.?%°

After its WTO accession, which was seen as a win-win event for both China and the rest of
the world, China agreed to undertake a series of important commitments to open and
liberalise its trade regime in order to better integrate into the world economy and offer a
more predictable environment for trade and foreign investment in accordance with WTO

rules.

Members, Report to Congressional Committees, October 2002, GA0-03-4, at 1, available at:
http://www.gao.gov/new.items/d034.pdf. [10.07.2017]

216 USTR, supra note 61, at 29.

217 Jeffrey L. Gertler, “What China’s WTO Accession is All About’, WTO Secretariat, 14 December 2002, at 1, available
at: http://siteresources.worldbank.org/INTRANETTRADE/Resources/Gertler.pdf. [10.07.2017]

218 \Wei Liang, ‘China’s WTO Negotiation Process and its Implications’, Journal of Contemporary China, Vol. 11, No.
33,2002, pp. 683-719, at 719.

219 pitman B. Potter, ‘The Legal Implications of China’s Accession to the WTQ’, The China Quarterly, Vol.167,
September 2001, pp. 592-609, at 593.
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2. China’s WTO commitments in brief: a compromise with a more liberal

approach
a. China’s WTO accession agreements

China’s accession to the WTO represents a major step in China’s reform efforts; for the rest

of the world, however, it is the commitments made by China that attract attention.

Textually, China’s WTO accession commitments are described and documented in China’s
final accession agreement, the China Protocol,??° which includes the accompanying Report
of the Working Party on the Accession of China (China WPR),??! the consolidated market

access schedules for goods and services, and other annexes.

The China Protocol consists of a main text of 11 pages, with nine annexes (including
China’s Goods and Services Schedules), and 143 paragraphs incorporated by reference
from the China WPR. The main text of the China Protocol has 17 sections of substantive
provisions (including 56 paragraphs and many additional subparagraphs). The China WPR
consists of a main text of 64 pages (with 343 paragraphs), a draft decision,??? and a draft
protocol,??® the China Protocol is therefore a summary of the China WPR, which describes
and documents China’s commitments according to the negotiations and the opinions of the
Working Parties. In addition, according to the WTO, the commitments set forth in the
protocol and working party report have the same status and carry the same legal effect
under WTO rules.?*

In a nutshell, the China Protocol and the China WPR contain legally binding commitments

which describe China’s promise to fulfil its WTO obligations.

b. China’s WTO accession commitments in brief

As a result of negotiations, China agreed to a series of important commitments to open up

and liberalise its trade regime in order to better integrate into the world economy and offer

220 \WTO, Protocol on the Accession of the People’s Republic of China, WT/L/432, 23 November 2001, available at:
https://www.wto.org/english/thewto_e/countries_e/china_e.htm. [10.07.2017]

221 WTO Working Party on the Accession of China, Report of the Working Party on the Accession of China,
WT/ACC/CHN/49, 1 October 2001, available at: https://www.wto.org/english/thewto_e/countries_e/china_e.htm.
[10.07.2017]

222 Draft Decision: Accession of the People’s Republic of China.

223 Draft Protocol: Protocol on the Accession of the People’s Republic of China.

224 The Unites States General Accounting Office, “‘World Trade Organization’, at 5.
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a more predictable environment for trade and foreign investment in accordance with WTO
rules. In essence, China has committed to:

e  To provide non-discriminatory treatment to all WTO Members.

e  To eliminate dual pricing practices as well as differences in treatment
accorded to goods produced for sale in China in comparison to those
produced for export.

e  To remove price controls for protecting domestic industries or services
providers.

e  Toimplement the WTO Agreement in an effective and uniform manner by
revising its existing domestic laws and enacting new legislation fully in
compliance with the WTO Agreement.

e  Toallow all its enterprises to import and export all goods and trade with them
throughout the customs territory with limited exceptions, within three years
of accession.

e  To stop maintaining and not to introduce any export subsidies on agricultural
products.??®

More specifically, China’s above commitments spanned eight broad areas??® and ranged
from general pledges as to how it would reform its trade regime in accordance with WTO
principles (WTO rules-based commitments) to rules governing the specific market access
commitments for goods and services (market access commitments). WTO rules-based
commitments required China to adhere to more than 20 existing multilateral WTO
agreements (for instance, the GATT, the GATS, the TRIPS, TRIMs, the TBT Agreement,
etc.) that cover various areas of international trade, while market access commitments were
aimed at reforming China’s trade regime??’ as well as liberalising access??® to China’s

market. %2

It is an arduous task to cover and analyse the numerous commitments made by China, as
well as their relationship with existing WTO Agreements. As many official and
organisational reports and scholarly works have already conducted excellent research into
this issue, this dissertation has chosen to focus on China’s WTO commitments concerning

the national treatment principle, which is relevant to the question of whether China can

225 see WTO official news, WTO successfully concludes negotiations on China’s entry, 17 September 2001, Press/243,
available at: https://www.wto.org/english/news_e/pres01_e/pr243_e.htm. [10.07.2017]

226 |n sum, these eight areas include trade framework, import regulation, export regulation, trading rights and industrial
policies, agriculture, services, intellectual property rights, safeguards and trade remedies.

227 Concerning the reform of China’s trade regime, there are almost 700 commitments on transparency, non-
discrimination, law changes, implementation guidance, reporting requirement and more.

228 In respect of liberalisation of access to China’s market, the commitment is related to tariffs and is binding with regard
to the reduction of over 7,000 rates and the removal of 600 other restrictions in the trade of goods, while opening nine
broad sectors (professional services, financial services, distribution services, communication services, construction and
related engineering services, educational services, environmental services, tourism and travel related services, transport
services) with some limitations in the trade of services.

229 The Unites States General Accounting Office, ‘World Trade Organization’, at 1.
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adopt a more liberal approach to the international trade regime.
c¢. China’s WTO-plus obligation according to its commitments

For China to fulfil its commitments, it was first necessary for China to act in accordance
with the then-existing multilateral WTO Agreements signed by China. However, China
also made numerous specific commitments, and it is therefore necessary to scrutinise the
China Protocol, which contains a large number of special provisions that expand the
existing WTO Agreements. 2% These special commitments are known as ‘“WTO-plus’
obligations, and it is necessary to brief these terms before focusing on China’s WTO-plus

obligation.

Since it is unlikely that all aspects of a developing country or a less-developed country’s
trade regime will be in full compliance with WTO rules, WTO Working Parties often
impose special terms, one of which is to describe terms not found in any of the WTO
multilateral agreements, but which are imposed as a precondition to membership (‘WTO-
plus’ conditions). 2! “Plus’ terms represent precise commitments that other states
(developed or developing) are not subject to as current WTO members.?3? These negotiated
obligations are incorporated into specific commitment paragraphs contained in each
acceding state’s Protocol of Accession. They have the same status and legal effect as the
rest of the WTO agreements and are equally enforceable through the Dispute Settlement
Mechanism (DSM). 2%

Very few WTO-plus obligations existed for the several acceding WTO members prior to
the accession of China, however, China undertook to meet extensive WTO-plus
obligations.?**The major WTO-plus obligations undertaken by the Chinese government
concern the following areas: transparency, judicial review, uniform administration, national

treatment, foreign investment, market economy, and transitional review.

More specifically, the WTO-plus obligation undertaken by China regarding the national

230 Julia Ya Qin, ““WTO-Plus” Obligations and Their Implications for the World Trade Organization Legal System: An
Appraisal of the China Accession Protocol’, Journal of World Trade, Vol. 37, No. 3, pp. 483-522, 2003, at 483.

231 Jolita Butkeviciene, Michiko Hayashi, Victor Ognivtsev and Tokio Yamaoka, ‘Terms of WTO Accession’, in WTO
Accession And Development Policies (UNCTAD ed. 2002), pp. 155-174, at 156 and 159.

232 1hid, at 167.

233 Nhan Nguyen, ‘WTO accession at any cost? Examining the use of WTO-plus and WTO-minus obligations for least-
developed country applicants’, Temple International and Comparative Law Journal, 2008, Vol. 22, No. 1, pp. 243-277, at
257.

234 Qin, ““WTO-Plus” Obligations and Their Implications for the World Trade Organization Legal System’, at 483.
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treatment principle includes national treatment regarding conditions affecting production in
China, national treatment regarding the right to trade, and equal treatment between Chinese

and foreign nationals, which will be further analysed in section 1.B of this chapter.

In short, China undertook several WTO-plus obligations which cannot be found in any of

the WTO multilateral agreements as a precondition to China’s membership.
3. Concluding remarks concerning China’s WTO accession

With regard to the previous brief concerning China’s WTO accession and commitments,
particularly those WTO-plus obligations undertaken by China, what did those Chinese
commitments manifest, and what was the motivation behind them? This section will

conclude on the approach behind China’s WTO accession commitments.

In fairness, never in the history of the world has a country committed to so much change,
on a voluntary basis, as China has done to conform with the rules of the WTO.?**China’s
accession protocol clearly entailed significant concessions (WTO-plus obligations) which
far exceeded the obligations of previous ‘developing country’ applicants.?®

For some Chinese scholars, the WTO-plus obligations contained in the China Protocol not
only exceeded the normal requirements of WTO agreements, but also directly contradicted
the underlying philosophy of non-discrimination and fair trade. Some Chinese scholars
even consider that China joined the WTO under exceptionally unfavourable, non-

reciprocal and asymmetric terms of membership,%’

and argue that insisting on WTO-plus
obligations which single out one member for differential treatment under the WTO
Agreement is inconsistent with the basic WTO principle of non-discrimination, as the
‘elimination of discriminatory treatment in international trade relations’ is set out in the

Preamble of the WTO Agreement as one of the objectives of the WTO.23%

Given that the WTO-plus obligations impose more stringent disciplines on China than
standard WTO rules, it could be said that China has been subjected to discriminatory
treatment compared to other WTO members. China was, however, well aware of its rather

235 Gerald Chan, “‘China and the WTO: the theory and practice of compliance’, International Relations of the Asia-
Pacific, Volume 4, 2004, pp.47-72, at 48.

236 Shaun Breslin, ‘Reforming China’s Embedded Socialist Compromise: China and the WTO’, Global Change, Peace &
Security, October 2003, Vol. 15, No. 3, pp. 213-229, at 221.

237 See Xiaohui Wu, ‘No Longer Outside, Not Yet Equal: Rethinking China’s Membership in the World Trade
Organization’, Chinese Journal of international Law, 2011, \ol. 10, pp. 227-270.

238 Qin, ““WTO-Plus” Obligations and Their Implications for the World Trade Organization Legal System’, at 511.
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disadvantaged position during the accession negotiation process, and chose to accept the
discriminatory but more liberal approach offered by other members.

But accession to the WTO has not only been a ‘giving’ game for China, as it has also
meant that China has been able to enjoy the tremendous benefits of the multilateral trade
system since its accession. That has been one of the motivations behind China’s
determination to embrace a more liberal trade system. Besides, China also intended to use

239

external pressures to overcome domestic obstacles to furthering reform, <> as China’s

WTO-plus commitments regarding a market economy?4°

went beyond the requirements of
the then-existing Chinese law. It was the WTO commitments that finally rid China of its
legacy of a centrally-planned economy. Moreover, these commitments cannot be
unilaterally altered by China, whereas Chinese domestic legislation can be, and has been,
revised from time to time. For as long as China remains a member of the WTO, it will not
be able to negate these commitments without incurring the consequences of breaching
WTO obligations.?** Thus, Chinese legislators are now subject to external disciplines
which limit their discretion. For this reason, the final agreements of China’s WTO
accession should be seen as an external tool to enforce marketisation and reform of the rule

of law in China.

Regardless of the analysis of give and take, in short, the WTO accession has been a critical
step in China’s trade reform process. According to China’s accession and commitments,
China is determined to change its previous image; that of being impenetrable to the
international community as a result of thousands of years of imperial traditions and

decades of communist rule.

The existence of a gap between China’s commitments and practices is nevertheless
apparent, as has been fully documented in the United States’ annual China WTO
Compliance Report. For example, there are signs that the Chinese government is tightening

its control over foreign businesses and dragging its feet in the implementation of some of

239 Julia Ya Qin, “Trade, Investment and Beyond: The Impact of WTO Accession on China's Legal System’, The China
Quarterly, September 2007, Vol. 191, pp 720-741, at 721.

240 For instance, China committed to allowing market forces to determine the price of all goods and services except for a
few specified categories; allowing any Chinese or foreign entity to engage in the import-export business within three
years of accession, to limiting state trading to a list of specified products; and to not influencing the commercial decisions
of SOEs except in a manner consistent with the WTO Agreements. See Qin, ‘Trade, Investment and Beyond’, at 724.

241 For example, the Price Law of 1997 merely declared that the state should gradually move to a market-based pricing
system. As for trading rights, under the Foreign Trade Law of 1994, the government still controlled the allocation of all
rights to conduct imports and exports. See Qin, ‘Trade, Investment and Beyond’, at 725.
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the more difficult WTO commitments.?*? Taking China’s trade volume and FDI flows into
consideration, China’s trade liberation is a bumpy road, and the rest of the world should be
tolerant of some slight reversals. Neither should Chinese efforts concerning legislative
overhaul, in which thousands of laws and regulations relating to WTO matters have been

scrutinised, revised or repealed, be ignored.

In sum, WTO membership marks a milestone that signifies China’s integration into the
international legal order, and also represents a shift in the Chinese attitude toward
international economic law. The past decade has witnessed the evolution of China’s more
liberal approach to the international trade regime, moreover, from a Chinese perspective,
WTO accession is not an end to this liberalisation, but a fresh start in the opening-up

process.

B. China’s WTO commitments and compliance regarding national

treatment

The national treatment principle is one of the most significant general principles included
in the bilateral and multilateral negotiations of China’s pre-WTO accession. Prior to its
WTO accession, China’s trading partners had complained that China’s trade regime
discriminated against foreign enterprises and individuals. After China’s WTO accession,
like all other members, China has made the commitment to abide by all WTO agreements,
including those provisions requiring the application of the national treatment principle.
This section will therefore concentrate on China’s commitments and compliance regarding

the national treatment principle in WTO law.
1. An overview of China’s national treatment commitments

In general, almost all of the non-discrimination commitments made by China pertain to the
national treatment accorded to foreign enterprises and individuals. More specifically,
according to the China Protocol, the following provisions entail the obligation to comply
with the national treatment principle as a member of the WTO.

First, in Sections 2.B.3 (enterprises within special economic areas), China committed as

242 Qin, “Trade, Investment and Beyond’, at 721.
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follows:

Except as otherwise provided for in this Protocol, in providing preferential
arrangements for enterprises within such special economic areas, WTO provisions
on non-discrimination and national treatment shall be fully observed.

Second, Section 3 (non-discrimination) establishes the general obligation concerning

national treatment as follows:

Except as otherwise provided for in this Protocol, foreign individuals and
enterprises and foreign-funded enterprises shall be accorded treatment no less
favourable than that accorded to other individuals and enterprises in respect of:

(a) the procurement of inputs and goods and services necessary for production and
the conditions under which their goods are produced, marketed or sold, in the
domestic market and for export; and

(b) the prices and availability of goods and services supplied by national and sub-
national authorities and public or state enterprises, in areas including
transportation, energy, basic telecommunications, other utilities and factors of
production.

Third, in Section 5 (right to trade) China committed as follows:

1. China shall progressively liberalize the availability and scope of the right to
trade...... Such right to trade shall be the right to import and export goods. All such
goods shall be accorded national treatment under Article 111 of the GATT1994,
especially paragraph 4 thereof, in respect of their internal sale, offering for sale,
purchase, transportation, distribution or use, including their direct access to end-
users.

2. Except as otherwise provided for in this Protocol, all foreign individuals and
enterprises, including those not invested or registered in China, shall be accorded
treatment no less favourable than that accorded to enterprises in China with respect
to the right to trade.

Fourth, in Section 7.2 (non-tariff measures), China committed as follows:

In implementing the provisions of Articles 111 and XI of the GATT 1994 and the
Agreement on Agriculture, China shall eliminate and shall not introduce, re-
introduce or apply non-tariff measures that cannot be justified under the provisions
of the WTO Agreement.

Fifth, in Section 8.2 (import and export licensing), China committed as follows:

Except as otherwise provided for in this Protocol, foreign individuals and
enterprises and foreign-funded enterprises shall be accorded treatment no less
favourable than that accorded to other individuals and enterprises in respect of the
distribution of import and export licences and quotas.

Sixth, in Section 9.2 (price control), China committed as follows:

The goods and services listed in Annex 4 may be subject to price controls,
consistent with the WTO Agreement, in particular Article 111 of the GATT 1994
and Annex 2, paragraphs 3 and 4 of the Agreement on Agriculture. Except in
exceptional circumstances, and subject to notification to the WTO, price controls
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shall not be extended to goods or services beyond those listed in Annex 4, and
China shall make best efforts to reduce and eliminate these controls.

Seventh, in Section 11.4 (taxes and charges levied on imports and exports), China

committed as follows:

Foreign individuals and enterprises and foreign-funded enterprises shall, upon
accession, be accorded treatment no less favourable than that accorded to other
individuals and enterprises in respect of the provision of border tax adjustments.

Eighth, in Section 13 (TBT), China committed as follows:

Upon accession, China shall ensure that the same technical regulations, standards
and conformity assessment procedures are applied to both imported and domestic
products. ..... For imported and domestic products, all bodies and agencies shall
issue the same mark and charge the same fee. They shall also provide the same
processing periods and complaint procedures.

The China WPR also contains certain paragraphs regarding China’s national treatment
commitments. Paragraphs 18 and 19 in the China WPR are general national treatment

commitments, as follows:

18. The representative of China further confirmed that China would provide the
same treatment to Chinese enterprises, including foreign-funded enterprises, and
foreign enterprises and individuals in China. China would eliminate dual pricing
practices as well as differences in treatment accorded to goods produced for sale in
China in comparison to those produced for export. The Working Party took note of
these commitments.

19. The representative of China confirmed that, consistent with China's rights and
obligations under the WTO Agreement and the Draft Protocol, China would
provide non-discriminatory treatment to all WTO Members, including Members of
the WTO that were separate customs territories. The Working Party took note of
this commitment.

Paragraphs 22 and 23 in the China WPR are fully compliant with the principle of non-
discrimination between domestically produced and imported products, and a commitment

to repeal or modify specific legislation inconsistent with Article 111 of the GATT:

22. The representative of China confirmed that the full respect of all laws,
regulations and administrative requirements with the principle of non-
discrimination between domestically produced and imported products would be
ensured and enforced by the date of China's accession unless otherwise provided in
the Draft Protocol or Report. The representative of China declared that, by
accession, China would repeal and cease to apply all such existing laws,
regulations and other measures whose effect was inconsistent with WTO rules on
national treatment. This commitment was made in relation to final or interim laws,
administrative measures, rules and notices, or any other form of stipulation or
guideline.

23. In particular, the representative of China confirmed that measures would be
taken at national and sub-national level, including repeal or modification of
legislation, to provide full GATT national treatment in respect of laws, regulations
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and other measures applying to internal sale, offering for sale, purchase,
transportation, distribution or use of the following:

— After sales service (repair, maintenance and assistance), including any
conditions applying to its provision imposing mandatory licensing procedures for
the supply of after-sales service on various imported products;

— Pharmaceutical products, including regulations, notices and measures which
subjected imported pharmaceuticals to distinct procedures and formulas for pricing
and classification, or which set limits on profit margins attainable and imports, or
which created any other conditions regarding price or local content which could
result in less favourable treatment of imported products;

— Cigarettes, including unification of the licensing requirements so that a single
licence authorized the sale of all cigarettes, irrespective of their country of origin,
and elimination of any other restrictions regarding points of sale for imported
products. It was understood that in the case of cigarettes, China could avail itself of
a transitional period of two years to fully unify the licensing requirements.
Immediately upon accession, and during the two year transitional period, the
number of retail outlets selling imported cigarettes would be substantially
increased throughout the territory of China;

— Spirits, including requirements applied under China's ‘ Administrative Measures
on Imported Spirits in the Domestic Market’, and other provisions which imposed
distinct criteria and licensing for the distribution and sale of different categories of
spirits, including unification of the licensing requirements so that a single licence
authorized the sale of all spirits irrespective of their country of origin;

— Chemicals, including registration procedures applicable to imported products,
such as those applied under China’s ‘Provisions on the Environmental
Administration of Initial Imports of Chemical Products and Imports and Exports of
Toxic Chemical Products’;

— Boilers and pressure vessels, including certification and inspection procedures
which had to be no less favourable than those applied to goods of Chinese origin,
and fees applied by the relevant agencies or administrative bodies, which had to be
equitable in relation to those chargeable for like products of domestic origin.

So, how best to evaluate the above national treatment commitments made by China? Are
those commitments standardised WTO accession commitments, or are they so called
WTO-plus obligations which demonstrate China’s determination to embrace a more liberal

multilateral trade approach concerning national treatment?
2. China’s national treatment commitments: WTO-plus obligations in nature

Because provisions containing national treatment obligations are scattered throughout the
China Protocol, some of these provisions merely confirm existing WTO national treatment
obligations, while some prescribe national treatment obligations that are not contained in
the WTO agreements. According to the analysis of the national treatment clause in the
GATT in Chapter 1, China’s national treatment obligations exceed the existing national

treatment requirements of other WTO Agreements in the following respects.
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a. National treatment regarding conditions affecting production in China

According to Section 3 (non-discrimination) of the China Protocol, China’s national
treatment obligation applies to the treatment of foreign individuals and enterprises and
foreign-funded enterprises with respect to the conditions affecting the production of goods

in China and the marketing and sales of such products.

This commitment, which covers both goods and services, far exceeds the generally
applicable WTO disciplines in two respects: firstly, existing WTO rules do not cover
foreign investment, except for measures directly pertinent to or affecting trade in goods or
services specifically included in the GATS schedules; secondly, it is a unilateral, non-
reciprocal concession granted to foreign investors and enterprises, and Chinese investors

and enterprises are not accorded the same treatment in other WTO countries.?*®

As such, this obligation is beyond the scope of Article I11 of the GATT, Article XVII of the
GATS and Article 2 of the TRIMs.

b. National treatment regarding the right to trade

As part of its commitment concerning market economy reform, in Section 5.2 of the China
Protocol, China has undertaken to progressively liberalise its availability and the scope of
the right to trade, granting all enterprises in China the right to import and export goods

within three years of its WTO accession.

In addition, in Section 8.2 of the China Protocol, China has undertaken to provide national
treatment to foreign individuals and enterprises and foreign-funded enterprises concerning
the distribution of import and export licenses and quotas.

These provisions address the national treatment of foreign individuals with respect to their
business and trading opportunities in China, and are therefore beyond the scope of Article
Il of the GATT and Article 2 of the TRIMSs. Insofar as import and export activities may
constitute a service sector, they are, however, not included in China’s SSC, and are
consequently not covered by the national treatment clauses of the GATS.?* Thus, without

any doubt, the national treatment obligation of China regarding trading rights exceeds

243 \Wu, ‘No Longer Outside, Not Yet Equal’, at 262.

244 In comparison, domestic wholesale and retailing services are included in China’s SSC, see Annex 9 to the Protocol,
Schedule of Specific Commitments on Services, 4. Distribution Services: (B) Wholesale Trade Services, and (C)
Retailing Services.
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existing WTO requirements.
c. Equal treatment between Chinese and foreign nationals

In addition to the specific national treatment clauses in the China Protocol, paragraph 18 of
the China WPR sets out a comprehensive commitment that was incorporated into the
China Protocol. This commitment undertakes to accord the same treatment to Chinese
enterprises and all foreign persons in China, without any limitation on its scope of
application. In addition, the wording of ‘same’ is narrower than the ‘no less favourable’
prescription in the GATT/GATS national treatment provisions. Therefore, this commitment
undoubtedly goes beyond the scope of all existing national treatment obligations under

WTO agreements.

In general, the national treatment clauses in the China Protocol identified above are
primarily concerned with the treatment of foreign individuals and enterprises and the
activities of foreign-funded enterprises in China. As described in Chapter 1, it is clear that
the GATT national treatment clause applies only to imported products, and foreign
individuals or enterprises are not included. By requiring China to accord national treatment
to foreign enterprises and foreign-funded enterprises with respect to their activities,
China’s obligation concerning national treatment has clearly exceeded the scope of current
WTO agreements. China has therefore undertaken several WTO-plus obligations regarding
the national treatment principle, which demonstrates China’s determination to solve the
issues which most concern other members and embrace a more liberal approach with

regard to the national treatment principle as well.

3. China’s WTO compliance regarding the national treatment principle: an

overhaul of domestic legislation

Although numerous efforts have been made by China before and after its WTO accession,
there are still concerns regarding China’s WTO compliance. For example, the USTR issues
an annual report to Congress on China’s WTO Compliance,?* intensively reviewing and
examining China’s WTO compliance. While those reports and other scholarly works

245 Full texts of these reports are available at: https://ustr.gov/about-us/policy-offices/press-office/press-releases.
[10.07.2017]
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already fully describe China’s efforts and the gaps between its commitments and practices,
this section will focus solely on China’s compliance with regard to the national treatment
principle. As compliance is the act of implementing and enforcing agreements — a

correspondence between behaviour and agreed rules?*

— examining China’s legal practices
regarding national treatment commitments will disclose China’s determination to adjust its

legal system in this regard.
a. A brief account of China’s domestic legislation overhaul

Generally, in order to comply with the requirements of the WTO, China has begun a wide-

ranging campaign of revising existing legislation and administrative regulations.

WTO membership required some fundamental changes to those Chinese laws, regulations
and policies relating to trade and investment, and these were to be in place within five
years of its accession. To comply with its obligations, China initiated a massive legislative
campaign to amend WTO-inconsistent laws and regulations, or to enact new ones. The
Chinese government reported that, from the end of 1999 to the end of 2005, China
adopted, revised or abolished more than 2,000 laws, administrative regulations and
department rules which covered trade in goods, trade in services, trade-related intellectual

property right (IPR) protection, transparency, uniform application of trade measures etc.?*’

With regard to the legislation in China, the National People’s Congress (NPC) and its
Standing Committee exercise legislative power, and the NPC or its Standing Committee
may empower the State Council to first develop administrative regulations as required on
certain matters.?*8 In practice, however, it is the State Council, empowered by the NPC or
its Standing Committee, who actively promulgate administrative regulations regarding a
wide variety of matters, including the WTO-related matters.

More specifically, the State Council issues the Legislative Work Plan annually as guidance
for legislative work to be undertaken throughout the year. Although the 2001 Legislative
Work Plan for the State Council was issued before China’s WTO accession, it did issue a
general guidance for China’s overhaul of the legislative system in order to comply with its

246 Chan, ‘China and the WTO: the theory and practice of compliance’, at 56.

247 Rongzhen Yang, ‘Research of China’s Participation in the WTO Trade Policy Review Process’, Indiana University,
Research Center for Chinese Politics and Business, RCCPB Working Paper No. 8, October 2011, at 2, available at:
https://www.indiana.edu/~rccpb/wordpress/wp-content/uploads/2015/11/Yang-Rongzhen-RCCPB-8-TPR-PUB.pdf.
[10.07.2017]

248 See Article 7 and Article 9 of the Legislation Law of the PRC (2015 Amendment).
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WTO commitments. In the 2001 Legislative Work Plan for the State Council, the revision
and creation of Chinese laws and administrative regulations according to the WTO
requirements was among the top priorities of the legislative work for 2001. According to
the Legislative Work Plan, from 2001 to 2008 (except for 2005 and 2007), there were
numerous laws and administrative regulations which needed to be revised or created so as
to comply with the WTO rules. The following table shows more detailed information in
this regard.

Table 1. Number of laws and administrative regulations of central government identified as in need

of revision, creation or repeal in the annually issued Legislative Work Plan for the State Council

Number of laws and
Name of legal documents administrative regulations of
central government in need of

revision, creation or repeal
2001 Legislative Work Plan for the State Council 38
2002 Legislative Work Plan for the State Council
2003 Legislative Work Plan for the State Council
2004 Legislative Work Plan for the State Council

5
2
1
2005 Legislative Work Plan for the State Council 0
2
0
1

2006 Legislative Work Plan for the State Council
2007 Legislative Work Plan for the State Council
2008 Legislative Work Plan for the State Council

Total 49

Obviously, this table shows only a small part of the legislative overhaul conducted in
China, as numerous local provincial legislations, local governmental administrative
regulations and relevant legal documents have been revised, created or repealed according
to the Legislative Work Plan of the State Council.

The overhaul of China’s trade law regime within such a short time was truly impressive,
and it is fair to conclude that the Chinese government made genuine and largely successful

efforts to ensure the consistency of China’s trade law and practice with WTO rules and
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their accession commitments.?*® Many of the restrictions and discriminatory measures
faced by foreign enterprises or individuals in China have been eliminated or considerably
eased since the overhaul of domestic legislation. Thus, it is time to turn the specific focus

to China’s legislative campaign regarding its national treatment commitments.

b. China’s efforts to realise the modification of legislation required by national

treatment commitments

According to China’s commitments, of all the topics in the agreement that required China
to revise its laws — the creation and modification of some laws and the repeal of others — it

is the topic of non-discrimination which involved the largest number of commitments.?>°

Table 1 shows 49 laws and administrative regulations at a central level which needed to be
revised, created or repealed according to WTO rules. In this section, the focus will be
limited to the provisions in those 49 laws and administrative regulations which relate to
China’s national treatment commitments. Among them, the revision of the Foreign Trade
Law of the PRC (FTL) is of great significance, because it is central to the realisation of

China’s national treatment commitments.

i. The compliance of national commitments as a general principle

The compliance of national treatment was emphasised by China, from the Communist
Party of China (CPC) to the government, and from central government to all levels of local

government.

According to Document No. 22 of the General Office of the CPC Central Committee,
issued in 2001, all relevant legislation bodies, central and local governments should
actively create, revise and repeal all laws and regulations in order to be consistent with
WTO requirements. In addition, any regulation and policy which was directly inconsistent
with China’s WTO commitments should be revised or repealed accordingly and the

compliance of national treatment, among others, was emphasised.*

In the aftermath of the above document being issued by the CPC, all relevant bureaus in

central government and all levels of local governments issued Notices or Opinions

249 \Wu, ‘No Longer Outside, Not Yet Equal’, at 245.

20 The United States General Accounting Office, ‘World Trade Organization’, at 48.

251 See the Notice of State Administration of Taxation, No. 986 in 2001, available at: http://www.ctaxnews.com.cn/w ww/
detail/ntdetail.jsp?DOCID=7959. [10.07.2017]
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regarding the enforcement of the CPC document so as to regulate the revision and

abolition of WTO-inconsistent laws, regulations and policies.

In those Notices and Opinions, the national treatment principle was one of the leading
principles regulating the entire task of legal revision and abolition. Moreover, these
Notices and Opinions strictly required that all measures should comply with the national
treatment principle in the WTO; equal treatment must be accorded to imported
goods/service/service suppliers and domestic goods/service/service suppliers, and to

foreign IPR and national IPR as well.?%2

ii. Compliance with national treatment commitments in the revised Foreign Trade Law of

the People’s Republic of China

In its General Provision section, the revised FTL emphasises the granting of national
treatment to other contracting parties or members according to international treaties and

agreements. 2%

In the Foreign Trade Business Operators chapter, the revised FTL further states that
individuals, both nationals and foreigners, must be allowed to conduct foreign trade. This
replaces the article in the 1994 FTL in which individuals were forbidden to do so. The
revised FTL also removes the differential treatment of foreign-funded enterprises and

Chinese enterprises.?*

In general, the revision of the FTL in 2004 lives up to its main aim of implementing
China’s WTO commitments and promoting the healthy development of foreign trade
according to WTO rules. Compared to the 1994 FTL, major improvements were made in
the 2004 FTL in accordance with the requirements of China’s foreign trade and WTO rules
at that time. As such, the revised FTL, which is general legislation, provides a good and

complete framework.

252 See Document No. 20 in 2001, issued by Hangzhou government, available at: http://www.southcn.com/law/fzzt/fg
sjk/200502180281.htm. [10.07.2017]

253 Article 6 of the FTL (2004 revised):

‘In the field of foreign trade, the People's Republic of China grants, according to the international treaties and
agreements it concluded or acceded to, most-favored-nation treatment or national treatment to other contracting parties
or members, or grants most-favored-nation treatment or national treatment to its counterparts according to the principle
of mutual benefit and reciprocity.’

254 See Article 8 and 9 of the old FTL (1994) and the new FTL (2004 revised).
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iii. Compliance with national treatment commitments as regards the import and export of

goods

In 2001, the State Council issued the Regulation of the PRC on the Administration of the
Import and Export of Goods. As a general principle, this provided that China grant national
treatment to other contracting parties or Member States party to the international treaties or

pacts it had concluded or acceded to.?%®

This regulation repealed the Interim Regulations on Licensing System for Import
Commodities of the PRC, which had required the practice of a licensing system for the

import of goods.?®

China therefore allows the free importation and exportation of goods, and maintains the
fairness and orderliness of the system which allows the import and export of goods by
foreign individuals and foreign-invested enterprises (FIES) to enjoy the same rights as the

free importation and exportation of goods by nationals, unless otherwise provided for.

Local government accordingly repealed the following measures regarding the import and

export of goods:

e taxes and charges levied on imported products which are higher than the
identical type of domestic products;

e treatment accorded to imported products which are less than the identical type
of domestic products regarding internal sales, transportation, purchase and
use, etc;

e  treatment accorded to FIEs regarding the internal purchase of ingredients and
parts or the internal and international sales of their products less than those
accorded to domestic enterprises;

e  charges levied on imported and exported products which are more than their
service cost;

e standards (including technical standards) applied to imported products which
are higher than local products;

e  (uantitative restrictions, subsidies and other non-tariff measures and process
applied to imported and exported products;

255 See Article 5 of the Regulation of the PRC on the Administration of the Import and Export of Goods:

‘The People’s Republic of China grants the most-favored-nation treatment or national treatment to other contracting
parties or member states to the international treaties or pacts that it has concluded or acceded to, or grants the most-
favored-nation treatment or national treatment to its counterparts according to the principle of mutual benefit and
reciprocity.’

256 See Avrticle 2 of the Interim Regulations on Licensing System for Import Commodities of the PRC:

“The People’s Republic of China practices the Licensing System of import commodities. For all commodities imported on
the strength of licenses as stipulated in these regulations unless otherwise stipulated by the State, an application shall be
filed and the licence of import commodities obtained in advance, and an order or orders for import should be placed
through the corporations approved by the State to engage in the business of importing such commodities. The Customs
offices may give clearance after examination upon the strength of licence of import commodities and other documents
concerned.’
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e  different procurement conditions and process applied to products originated
from different WTO members in local government procurement activities; 2>’

iv. Compliance with national treatment commitments in income tax laws

In 2007, China promulgated the Enterprise Income Tax Law of the PRC (EITL) which
repeals the Income Tax Law of the PRC for Enterprises with Foreign Investment and
Foreign Enterprises (FIEs Income Tax Law).

The EITL unified the tax rates for foreign and domestic enterprises and brought China’s
tax laws more into line with international standards. The new system superseded two
former tax codes — one for domestic enterprises and the other for FIEs. According to the
EITL, the income tax rate for all companies in China, both foreign and domestic, is 25%,
with a qualified exception for enterprises with small profits which retain a 20% preferential

tax rate.

The statutory income tax rate applied to domestic companies was previously 33%, while
certain FIEs enjoyed a preferential tax rate of 24% or 15%, and the income tax for other
FIEs was 33%. As well as differential treatment regarding income tax rate, the domestic
enterprises and FIEs were subject to a different legal system regarding income tax issues,
with the Provisional Regulations of the PRC on Enterprises Income Tax applying to
domestic enterprises and the FIEs Income Tax Law applying solely to FIEs.

The differential tax rate for domestic companies had also previously been subject to certain
limitations on specific types of expenses. The EITL eliminated those limitations, creating a
more level field of competition between domestic enterprises and FIEs. However, after
more comparisons between the EITL and the old tax system, it is surprising to find that the
previous income tax system had given preferential treatment to FIEs, also known as “super-
national treatment’ for FIES. The concept of ‘super-national treatment’ will be fully

discussed in Chapter 3.

In sum, with regard to the current tax system, China has made improvements with regard
to the national treatment accorded to FIEs when it comes to income tax, and has abolished
the preferential value-added tax (\VAT) for domestically produced or designed integrated

circuits. The latter will be analysed in the case study in section I1.B of this chapter.

257 See Document No. 20 in 2001, issued by Hangzhou government, available at: http://www.southcn.com/law/fzzt/fg
sjk/200502180281.htm. [10.07.2017]
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v. Compliance with national treatment commitments in laws concerning the service

industries

With regard to the service industry, according to the specific commitments made by China
under the GATS in eleven service sectors,?® there are no unified laws or regulations
concerning the opening and adjustment of those service sectors in general. On the contrary,
however, according to specific commitments made by China under the GATS regarding
specific service sectors, numerous regulations and notices have been issued by the relevant
Chinese authorities so as to comply with the national treatment commitments made by

China, if any.

Although China made numerous national treatment commitments with regard to 11 service
sectors, according to the structure of the GATS and the SSC, national treatment
commitments in a specific subsector are subject to the market access commitments of that
subsector. For instance, China inscribes no limitation in the national treatment column
regarding accounting, auditing and bookkeeping services, which means that China
commits to according full national treatment to foreigners with a commercial presence in
that subsector. However, this does not, in reality, lead to full national treatment for
foreigners, as China does inscribe limitations regarding market access in the same
subsector. The market access limitation reads: ‘Partnerships or incorporated accounting
firms are limited to Certified Public Accountants licensed by the Chinese
authorities’. > The requirement that partnerships of incorporated accounting firms are
limited to Certified Public Accountants licensed by the Chinese authorities in existing
Chinese laws and regulations does not therefore constitute a breach of China’s national

treatment commitment in this regard.

In short, as China’s national treatment commitments regarding service industries are
subject to the inscriptions in the market access column, the compliance with national
treatment commitments in laws regarding service industries will not be further discussed.
However, in order to gain an impression of China’s efforts with regard to market access in
the service sector, some relevant regulations in the sectors which most concern foreigners

are as follows:

258 These eleven service sectors include: profession services, computer and related services, real estates services, other
business services, communication services, construction and related engineering services, communication services,
construction and related engineering services, distribution services, educational services, environmental services,
financial services, tourism and travel related services, and transportation services.

259 See the SSC of the PRC, GATS/SC/135, 14 February 2002, at 7.
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Provisions on the Administration of Foreign-funded Telecommunications
Enterprises?®

Regulations on the Administration of Foreign Law Firms’ Representative Offices
in China?!

Regulations of the PRC on the Administration of Foreign-Funded Financial
Institutions?6?

Opinions on Regulating the Access to and Administration of Foreign Investment in
the Real Estate Market?%®

Provisions on the Administration of Foreign-invested Construction Engineering
Service Enterprises?*

Provisions on the Administration of Foreign-invested Advertising Enterprises?®®

In those abovementioned regulations, China regulates relevant service sectors according to

the market access and national treatment commitments it made in the SSC.

vi. Compliance with national treatment commitments in laws concerning IPR

The law concerning IPR in China is composed of the Patent Law of the PRC,2% the
Copyright Law of the PRC,?%" the Trademark Law of the PRC,?®® and regulations on the
implementation of those three laws and other administrative regulations. Following
China’s WTO accession, these laws were subject to revision so as to comply with the
TRIPS.

The three laws and relevant regulations were revised after 2001 in order to comply with
TRIPS rules in various respects. Among these revisions, the Patent Law of the PRC was
revised in 2008 to repeal the approval requirement regarding the assignment of the right to
apply for a patent, or of the patent right, from a Chinese entity or individual to a
foreigner. 2 Foreigners are therefore now subject to the same procedure regarding

assignment of patents as are Chinese nationals.

According to the revision of these three laws, regulations issued by local IPR authorities
correspondingly require that the same fees should be charged to domestic and foreign

applicants and the same remedial procedure should be applied to domestic and foreign IPR

260 promulgated by the State Council in 2001, revised in 2016.

261 promulgated by the State Council in 2001.

262 promulgated by the State Council in 2001, repealed in 2006.

263 promulgated by the Ministry of Construction, MOFCOM, National Development and Reform Commission (NDRC),
the People's Bank of China, the State Administration for Industry of Commerce and the State Administration of Foreign
Exchange in 2006.

264 promulgated by the Ministry of Construction, MOFCOM in 2007.

265 promulgated by the MOFCOM and the State Administration of Industry and Commerce in 2008, repealed in 2015.
266 promulgated in 1984, and revised in 199, 2000 and 2008.

267 promulgated in 1990, and revised in 2001 and 2010.

268 promulgated in 1982, and revised in 1993, 2001 and 2013.

269 See Article 10 of the Patent Law of the PRC, 2000 revised.
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holders.?"°

vii. Compliance with national treatment commitments in laws governing foreign invested

enterprises

China does not so far have a unified foreign investment law, although the Foreign
Investment Law of the PRC (Draft for Comments) was issued in 2015, but, as yet without
further ratification. This means that the laws governing FIEs are scattered throughout the
Chinese legal system, the most important among them being: Law of the PRC on Chinese-
Foreign Equity Joint Ventures (promulgated on 8 July 1979; amended on 4 April 1990 and
15 March 2001), Law of the PRC on Foreign-Capital Enterprises (promulgated on 12
April 1986; amended on 31 October 2000), and Law of the PRC on Chinese-Foreign
Contractual Joint Ventures (promulgated on 13 April 1988; amended on 31 October 2000).

Obviously, the three laws mentioned above were also subject to revision around 2001 as a
result of China’s WTO accession. As these laws constitute a significant portion of China’s
foreign investment regime, the detailed analysis of these three laws and the associated
national treatment compliance in this regard will be discussed as part of the evolving

foreign investment regime in China in Chapter 3.

c¢. Concluding remarks concerning China’s compliance with WTO national treatment

principles

The aforementioned laws and regulations describe China’s compliance with the national

treatment principle according to its national treatment commitments in the China Protocol.

With regard to the national treatment accorded to foreign individuals and enterprises and
their right to trade and import and export goods, since its WTO accession, China has made
huge concessions in its trade regime to achieve national treatment which complies with
WTO standards. Alongside these changes, the unification of income tax and the more equal
treatment of FIEs meet China’s national treatment commitments with regard to foreign
enterprises, and even in the less liberalised service and IPR regimes, China has actively
implemented its national treatment commitments. In short, therefore, it can be seen that

China has lived up to its commitments regarding the national treatment principle since its

270 See Document No. 20 in 2001, issued by Hangzhou government, available at: http://www.southcn.com/law/fzzt/fg
sjk/200502180281.htm. [10.07.2017]
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WTO accession.

To put it bluntly, however, this positive conclusion does not mean that China has complied
with every single national treatment commitment it made, nor that it has revised its laws
and regulations perfectly according to WTO rules. There are undoubtedly some gaps
between China’s commitments and practices, for example, China continues to discriminate
against foreign enterprises across a range of industries. As the USTR 2014 Report to
Congress on China’s WTO Compliance report explained, ‘China’s industrial policies on
automobiles and steel call for discrimination against foreign producers and imported
goods ... discriminatory treatment also remains prevalent in a variety of services
sectors’. 2t Moreover, certain aspects of China’s legal framework, such as China’s
extensive use of administrative licensing, ‘create opportunities for Chinese government
officials to treat foreign companies and foreign products less favorably than domestic
companies and domestic products’.?"

China has also, since its WTO accession applied preferential VAT for domestically

273

produced or designed integrated circuits;*’ penalised manufacturers for using imported

parts in the manufacture of vehicles for sale in China;?’

granted refunds, reductions or
exemptions from taxes and other payments owed to government by enterprises;?” applied
different pre-distribution and pre-authorisation review processes for the works of Chinese
nationals and the works of foreign nationals;2’® discriminated against foreign suppliers of
distribution services for publications and foreign suppliers of audiovisual services for

audiovisual home entertainment products; 2’” adversely affected financial information

271 USTR, 2014 Report on China’s WTO Compliance, at 56.

272 |bid.

273 The United States requested consultations with China concerning China’s preferential VAT for domestically produced
or designed integrated circuits. See WTO dispute DS309 China—Value-Added Tax on Integrated Circuits.

274 The European Communities, the Unites States and Canada requested consultations with China regarding China’s
imposition of measures that adversely affect exports of automobile parts from the European Communities, the Unites
States and Canada to China. See WTO dispute DS339 China—Measures Affecting Imports of Automobile Parts.

275 The United States requested consultations with China concerning measures granting refunds, reductions or exemptions
from taxes and other payments owed to government by enterprises. See WTO dispute DS358 China—Certain Measures
Granting Refunds, Reductions or Exemptions from Taxes and Other Payments.

276 The United States requested consultations with China concerning measures pertaining to the protection and
enforcement of intellectual property rights in China. See WTO dispute DS362 China—Measures Affecting the Protection
and Enforcement of Intellectual Property Rights.

277 The United States requested consultations with China concerning: (1) certain measures that restrict trading rights with
respect to imported films for theatrical release, audiovisual home entertainment products (e.g. video cassettes and
DVDs), sound recordings and publications (e.g. books, magazines, newspapers and electronic publications); and (2)
certain measures that restrict market access for, or discriminate against, foreign suppliers of distribution services for
publications and foreign suppliers of audiovisual services (including distribution services) for audiovisual home
entertainment products. See WTO dispute DS363 China—Measures Affecting Trading Rights and Distribution Services
for Certain Publications and Audiovisual Entertainment Products.
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services and foreign financial services suppliers; 28 offered grants, loans, and other
incentives which benefited products of Chinese-origin but not imported products; 2"

280

discriminated against foreign electronic payment services suppliers;**” and unfairly taxed

imported aircraft.?8!

The discriminatory measures listed above have all triggered other members to resort to
dispute settlement procedures in the WTO, and these aforementioned national treatment
inconsistencies constitute the majority of China’s disputes as a respondent in the WTO
DSB. The analysis of these cases of Chinese national treatment inconsistency in the next
section will further reveal the extent of China’s national treatment compliance from a more

practical perspective.

Il. Evaluating China’s national treatment commitments and

compliance in the WTO: cases analyses

Before concentrating on China’s disputes in the WTO concerning the violations of the
national treatment clause, a brief review of China’s performance in the WTO DSM is

necessary.

A. China and the Dispute Settlement Mechanism: from a marginal

participant to an active player

The WTO DSM is a legalistic rule-based system, which is regarded by some to be the
‘crown-jewel of the WTO’ as well as ‘the most important international tribunal’.?8? It
derives its unique power as an international dispute-settlement body from its exclusive and

compulsory jurisdiction over matters arising under WTO agreements, its virtually

278 The European Communities requested consultations with China with respect to measures affecting financial
information services and foreign financial information services 