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CHAPTER ONE

INTRODUCTION — HONING THE RESEARCH EMPHASIS:

PROBLEM SETTING AND METHODOLOGY
‘Social change begins with a conversation’ — Margret J. Weatley
A. Research Question

The topic of my thesis focuses on a specific aspect of human rights, notably the rights of
South African children in conflict with the law. First-hand observations conducted empiri-
cally over a period of eight months, will particularly inform this study so as to offer a per-
spective of change that could positively impact the lives of children. As will be demon-
strated in subsequent chapters, this empirical research starkly reveals that children still suf-
fer significant structural and social abuse and/or neglect — particularly when coming in con-
flict with the law. The question that this study therefore seeks to address emanates directly
from this central observation and attempts to determine how a viable perspective of change
may be achieved to address this problematic productively. A close analysis of the historical
as well as the current legal and social context of South Africa will further inform the study’s
central goal. This focus includes considering the socio-political environment as well as the
current status of South Africa as one of the most unequal and violent countries in the world.
Moreover, in order to approach this background from a vantage point respectful of the South
African experience, my research takes up a fundamental dimension of the South African
Constitution that places emphasis on ubuntu as a restorative African philosophy. By com-
bining basic research with empirically gathered information, I ultimately hope to offer an
academically sound route towards solving the following central question: What, if any, are
the relevant factors in applying the concept of ubuntu as a viable perspective of change in
efforts to address neglect of South African children in conflict with the law? To this end,
the human rights of the child will be addressed by holistically considering (a) the socio-
political environment (b) the legal framework, (c) elements of restorative justice compared
with ubuntu, (d) lived experiences of children in conflict with the law, as well as (e) attitudes

within society.



B. Methodology

1. Grounded Theory

The theoretical impetus of my research methodology resembles, though not completely,
that of ‘grounded theory’. Given the complexity of the research question, I have adapted
the theory so as to be practically applicable to the South African context as well as the
research intentions of the study. Similar to grounded theory, I have approached my empir-
ical research phase without any preconceived hypothesis so as to base my findings on the
views expressed by individuals I interview in the field. I did not know what the situation in
South Africa would reveal and the type of issues I would encounter. The openness with
which I approached my research, can thus be said to reflect aspects of ‘grounded theory’ as
developed by American sociologists Glaser and Strauss who sought ways to substantiate
the incorporation of the personal perspectives of interview subjects within a scientific
framework.! Accordingly, my aim is also to validate the views of children on a topic that
affects them directly. The argument that follows in the coming chapters is therefore based
on manifold interactions with children narrating the experiences they lived through when
confronted with the child justice system in South Africa. The contribution I offer results
from the academic analysis of the highly personal and emotive views of children who ex-
perienced significant trauma in their lives. Creswell defines grounded theory as a ‘strategy
of enquiry in which a researcher derives a general, abstract theory of process, action, or
interaction grounded in the views of the participants in a study’.? Reducing the children
participating in this study to research objects by merely presenting their views as abstract
data is however not the intention of this study. My approach parts ways with any positivist
interpretation of grounded theory in my eschewal of submitting my findings as a series of
detached data. Instead, my methodology finds value in the presentation of personal accounts
based on the principles of ubuntu which, as I will demonstrate, appreciates an understanding

of communal realities derived through personal experience, story-telling (conversation) and

! Cf. B.G. Glaser and A. L. Strauss, The Discovery of Grounded Theory: Strategies for Qualitative Re-
search, London, Aldine Traction, 1967, Available from http://www.sxf.uevora.pt/wp-content/uploads
/2013/03/Glaser _1967.pdf (accessed 01 August 2018).

2 J.W. Creswell, Research Design: Qualitative, Quantitative, and Mixed Approaches, Los Angeles, Sage,
2009, p. 13 & 229.



empathetic interaction. The mode of presenting my findings, including my writing style,
finds it stimulus in these aspects. The style of presentation is thus attuned to the goal,
namely to present findings quantitatively and then to examine them as to the value they may
hold for understanding complex human rights situations such as the one focused on in this
study. That includes a consideration of ubuntu as a cultural mode already present in Africa.
The results of such a methodology, I hope, reflect a sound academic strategy demonstrating
how personal perspectives may point to a pathway leading to social change. Finally, given
the multifaceted nature of this topic, my chosen approach is based on three pillars: primary

empirical research, secondary basic research and analytical first-hand observation.

2. Narration and Story-Telling

Leading on from the above, the style in which I will present the views offered by children
is motivated by the central force inherent in their cultural background. Called the mindset
of ubuntu, it places importance on the power of story-telling to promote healing and con-
structive interpersonal interaction. The theoretical backing for such an approach will be
expanded upon in Chapter Four, where I focus on the experiences of nine boys who were
sentenced to mandatory detention at Bisho Child and Youth Care Centre in the Eastern
Cape. The narration of their experiences will be undergirded by my own observations, those

of experts working in the field as well as secondary resources on the topic.

C. Chapter Description

e Chapter Two (the first argumentative chapter) considers what change means within the

South African context so as to set a clear foundation for a study that essentially seeks to
promote change on both a systemic and an interpersonal dimension. Starting with a
basic introduction to the current socio-political and economic situation of the country,
the chapter offers a detailed reflection on the impact apartheid had on the geographical
distribution of poverty, crime and social marginalisation — aspects of which still affect
the majority of South Africans, including most children who come in conflict with the
law. From here, the thesis calls attention to both the negative and positive dimensions
of sudden change. By discussing the notions of communal trauma and its effect on the

individual psychologies of the traumatised, this opening chapter further introduces the



complexity of working with children in conflict with the law. In this regard, two key
factors by which social change affects individual development are discussed in relation
to child offenders, viz. socio-political context and subjective experience. The chapter
culminates in a review of theories of change germane to a human rights based approach
to the topic.

Chapter Three turns to a detailed discussion of the international, regional and national

legal framework designed to put the best interests of the child at heart. Subsequently, I

offer a historical overview of the development of the child justice system in South Af-
rica. In this respect, restorative justice is discussed before moving on to the impact ub-
untu has had on the understanding of law and human rights within the African context.
Particular attention is rewarded to what ubuntu is and how it can serve as a companion
to the human rights paradigm by promoting interpersonal interaction through a jurispru-
dence of care, kindness, solidarity and dignity.

Chapter Four’s investigation starts with specific case studies presenting the narration of

the experiences of nine boys who underwent significant abuse and neglect both within
the child justice system and in society generally. In this regard, the South African socio-
economic context discussed in Chapter Two becomes particularly relevant for under-
standing the situation in its full complexity. Moreover, systemic and social attitudes
towards children are problematised by highlighting how these children were failed on
various levels.

Chapter Five works toward the practical proposal of seven core elements of a new the-

ory of change applicable to South Africa. Taking the results of the preceding investiga-
tion further, the final step is to specifically underscore the need to change attitudes,
expand knowledge and develop skills so as to protect children in detention comprehen-
sively. Concluding observations on ubuntu as a viable pathway towards systemic change

lead to the proposals themselves.



CHAPTER TWO
CHANGE WITHIN THE SOUTH AFRICAN CONTEXT

As the introduction delineated, the current situation of South African children in conflict
with the law has greatly been determined by wide-ranging and often traumatic changes
that occurred in the country’s past. It is undeniable that the development of impressive
legal provisions has done a great deal to ensure that children are put at the forefront of
human rights protection from the perspective of the law.?> The way in which young people
are regarded within society however is a dimension that no legal framework has yet been
able to solve — which in turn impacts the way in which children are treated when detained.
Therefore, the socio-economic context in which children in conflict with the law find

themselves must be factored into this study. What does this context look like?

According to a study of poverty by the World Bank, this relates to the fact that, despite
the big changes that occurred in the country, South Africa is still the most unequal country
in the world. Tracing economic development since the end of apartheid, the report reveals
progress in the reduction of poverty immediately following the election in 1994. This
suggests that the end of apartheid had the potential to impact the economic future of the
country positively. However, ‘the trajectory of poverty reduction has reversed between
2011 and 20135, threatening to erode some of the gains made since 1994’.# The economic
decline of the country continued under President Jacob Zuma to the extent that in 2017
the rating agency Moody’s considered downgrading the economic stability of South Af-
rica to junk status.’ Significant for this study, the World Bank also highlights that poverty

has a strong ‘spatial dimension’, since it seems to be most concentrated in previously

I will expand on this aspect in greater depth in Chapter Three.

V. Sulla and P. Zikhali, Overcoming Poverty and Inequality in South Africa: An Assessment of Drivers,
Constraints and Opportunities, Washington D.C., World Bank Group, 2018, p. 21, Available from
http://documents.worldbank.org/curated/en/530481521735906534/pdf/124521-REV-OUO-South-Af-
rica-Poverty-and-Inequality-Assessment-Report-2018-FINAL-WEB.pdf (accessed 16 May 2018).
When Jacob Zuma was replaced by Cyril Ramaphosa in February 2018, Moody’s placed the country’s
status one notch above junk, stating: ‘The confirmation of South Africa’s ratings reflects Moody’s view
that the previous weakening of South Africa’s institutions will gradually reverse under a more transpar-
ent and predictable policy framework. The recovery of the country’s institutions will, if sustained, grad-
ually support a corresponding recovery in its economy, along with a stabilisation of fiscal strength.” See
statement by Moody’s Investor Service, released on 23 March 2018, Available from
https://www.moodys.com/research/Moodys-confirms-South-Africas-Baa3-rating-and-changes-the-
outlook--PR 381164 (accessed 17 May 2018).
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disadvantaged communities.® The legacy of apartheid can thus still be observed in the
poverty centres around the former homelands and city fringes, where the changes high-
lighted by the media did not come to pass. As will be seen in the chapters below, the
World Bank conclusions match like a glove what I have found in the research for this
study. Children interviewed for my study almost exclusively come from poverty-stricken
areas and family situations that have deteriorated due to the strain of living in such dire
conditions. Out of the 67 children I worked with, only one individual hails from a middle-
class family, while not a single child is from an upper income environment.” These figures
suggest a clear link between poverty and children entering a cycle of crime.® The World
Bank further identifies children as particularly vulnerable to poverty — especially children
below the age of 14. According to their 2015 figures, 66.8% of all children in the country
live in poverty — thereby making it the highest age group affected. According to Statistics
South Africa, the most recent Living Conditions Survey highlights that this ‘was a reality
for over 13 million children living in South Africa’ in 2015.° Children thus still are in dire

need of change in their fate.

These statistics indicate the importance of considering juvenile crime in the larger context
in order to propose a viable perspective on positive change in the reality faced by children

in conflict with the law. It is thus necessary to understand clearly (a) what change means

¢ Cf. Sulla and Zikhali, op. cit., p. 24.
This is not to suggest that children from higher economic sectors do not commit crime. These figures
simply indicate that they enter the system less frequently by coming into direct conflict with the law. It
could be that they are not arrested as often or have access to better legal representation, resulting in
charges being dropped. The selection of the children was random via assistance provided by the fol-
lowing organisations: Centre for Child Law, BOSASA, NICRO, Homestead and Khulisa. The sole cri-
terion for participation was that the child should be or should have been in conflict with the law and
detained at a facility. I focus on the experiences of children detained at Bisho Child and Youth Care
Centre, where the most serious violations of the children’s human rights occurred.
This link between poverty and youth crime has been the subject of numerous academic studies (espe-
cially in the disciplines of sociology, criminology and economy). E.g.: G.R. Jarjoura, R.A. Triplett and
G.P. Brinker, ‘Growing up Poor: Examining the Link between Persistent Childhood Poverty and De-
linquency, Journal of Quantitative Criminology, vol. 18, no. 2, 2002, pp. 158-187; J. Ludwig, G.J.
Duncan and P. Hirschfield, ‘Urban Poverty and Juvenile Crime: Evidence from a Randomized Housing-
Mobility Experiment’, The Quarterly Journal of Economics, vol. 116, no. 2, 2001, pp. 655-679; R.C.
Kramer, ‘Poverty, Inequality, and Youth Violence’, The Annals of the American Academy of Political
and Social Science, Sage Journals, 2000; J. Reiman and P. Leighton, The Rich get Richer and the Poor
get Prison: Ideology, Class and Criminal Justice, 10" ed., New York, Routledge, 2016.
®  P. Lehohla, Poverty Trends in South Africa: An Examination of Absolute Poverty between 2006 and
2015, Pretoria, Statistics South Africa, 2017, pp. 59-61.



in the whole South African context, (b) which social factors are applicable to the situation
of children in conflict with the law, and (¢) how a perspective on change from a human

rights based vantage point is applicable to their treatment.

South Africa has often been defined by its ability to adapt to difficult situations and thus
to change in both its positive and negative incarnations. The country has been interna-
tionally praised for peacefully bringing one of the most disgraceful systems in modern
history to a fall. Many South Africans (interestingly, especially white South Africans)
have come to identify themselves in terms of this revolutionary change. While South Af-
ricans and the world celebrated democracy’s victory over apartheid, a silent injustice crept
in through the back door cloaked in democracy while masking a vicious, yet highly so-
phisticated form of neo-apartheid that feeds on the poverty and vulnerability of many.
While perfectly democratic in its rhetoric, the current system still benefits the rich — the
predominantly, yet no longer exclusively, white population. In such a system, for a child
born into a poor community, there remains little to no chance of benefiting from the elu-
sive changes promised as the new democracy was ushered in. In the current climate with
its multitude of socio-political challenges, many South Africans appear to have resigned
themselves to the hopelessness of change (as I will document in Chapter Four). To them,
it just does not seem possible. The challenges are too complicated and the optimism that
was so apparent after the fall of apartheid has been replaced by an unproductive indiffer-
ence induced by repeated disappointments when promised change never happened. To-
day, more people live in squatter camps than ever and crime is at an all-time high. How-
ever, South Africa has changed a great deal since the fall of apartheid — the good has
become ‘better good’, while the bad has become ‘better bad’, as it is said. The change
debate in South Africa seems in stalemate because of the lingering elusiveness of injustice
and resulting pessimism. South Africa no longer has such a clear monster to fight as
apartheid since the ogre is no longer the political system, but the intrinsic system accord-

ing to which individuals evaluate themselves and each other.

A. Change — the Handmaiden of Social Justice or Social Destruction?

Consciousness of change is intrinsic to being human as indicated by the long history of

the quest to define a theory of change. It can be traced back to ancient Greece with



philosophers such as Parmenides (c. 515- ¢. 445 BC) and Heraclitus (c. 535-c. 475 BC).'°
An individual can never remain unaffected by the situational changes that occur in the
world. One inevitably reacts, adapts and therefore changes one’s behaviour as well. To

further specify: the effects of the end of apartheid in South Africa unfold accordingly.

1. Opening Borders, Changing Industries

When the Nationalist Party was defeated, South Africa and the world celebrated freedom,
equality and hope for a brighter future. The entire world reacted as the borders were
opened and sanctions lifted. International investments flooded into the cities, transform-
ing the face of the country in a matter of years. This change, however, also affected the
modus operandi of a sinister force — namely transnational crime organisations that saw
an opportunity open up. They capitalised while South Africa struggled to find its bearing
as a recognised democracy in the international community. Illegal organisations settled
undetected in areas where people, particularly the youth, were most vulnerable. Pinnock

describes these changes succinctly:

Beyond South Africa’s borders in the 1980s, however, indistinct forces were gathering
which would add a disturbing new dimension. Democracy inadvertently was its hand-
maiden [...] After the fall of apartheid in 1994, a door opened and the world entered.
Through it poured political goodwill, investments, tourists and the criminal under-
world. A new boom in the trade of illegal goods and services, effected by everyone
from top government officials and businessmen to kids on the ghetto street corner,
changed everything.''

The emergence of transnational crime as a consequence of democracy is not the only
element that shifted the safety of poor communities.'? The travel and tourism industry of

the country stood at USD27.3bn in 2016. This figure constitutes 9.3% of South Africa’s

Heraclitus famously stated that ‘No man can ever step into the same river twice, for it is not the same
river and he is not the same man.’ — a notion that was later taken up by both Plato and Aristotle. See:
G.S. Kirk, ‘Natural Change in Heraclitus’, in Mind, vol. 60, no. 237, 1951, pp. 35-42.

' D, Pinnock, Gang Town, Cape Town, NB Publishers, 2016, loc. 1322. (The book was only available in
Kindle and did not give page numbers for reference. Hence the use of location numbers instead).

This goes to show that democracy as a mode of government cannot achieve anything in isolation. It
needs to be accompanied by accountability, strong justice systems, no corruption and a committed atti-
tude among all citizens to stand up for democratic principles. Cf. Chapter Five when I talk about trans-
parency and accountability in this light.



entire gross domestic product. It is forecast to grow to 11.5% by 2027.'3 Regarded in
relation to other major industries, this figure places the tourism industry above agricul-
ture.!* The bulk of the revenue is generated by wildlife industry. The impact tourism has
had on population movements in the country and its dire effects on crime and the rights
of children can be exemplified by my research in Vaalwater, a rural town in the Water-
berg. The Waterberg is a secluded area, transformed since the end of apartheid in that old
crop farms were modified into game lodges. This allowed not only a boom in conserva-
tion tourism, but also illegal poaching and associated crime. Since the end of apartheid
however the new industry left workers without the necessary skills. They lost their em-
ployment en masse and thousands flocked to Vaalwater in search of jobs. Today there is
a massive slum called Leseding on the outskirts of Vaalwater. On my research visits the

extent of the social issues immediately became obvious.

Figure 1-2: Adultless environment - Leseding, Vaalwater

Hidden and cruel forms of human suffering were born — unemployment, lack of skills and
homelessness that go hand in glove with the loss of any sense of community and a disre-
gard for children’s rights. Leseding is plagued with aids, alcoholism, poverty, unemploy-
ment, lack of water and crime ranging from murder and rape to spousal abuse, theft and
poaching. Its streets are an adultless space where toddlers are left to fend for themselves
(Fig. 1-2). Consequently, children are often affected by crime, both as perpetrators and
victims. Given that massive change in a social structure has a far-reaching, unpredictable
impact, the question rises: How can apartheid effects, like youths in conflict with the law,

be remedied without creating a new uncontrollable monster?

World Travel and Tourism Council, Economic Impact 2017, South Africa, Available from
https://www.wttc.org/-/media/files/reports/economic-impact-research/countries-017/southafrica2017.
pdf (accessed 14 May 2018).

Statistics South Africa, How important is Tourism to the South African Economy?, Available from
http://www.statssa.gov.za/?p=11030 (accessed 14 May 2018).



2. The Image of ‘Us’: District Six and the Group Areas Act

While the developments after apartheid shifted community spaces with unexpected neg-
ative consequences, the history of District Six illustrates how laws under apartheid force-
fully changed the substructures of an entire community, thereby laying a foundation for
the challenges children still face today. Apartheid brought about a profound shift in the
social fabric of an entire society, since it involved a massive shift in the geopolitical land-
scape. Criminal exploitation of the poorer communities dramatically increased — not only
due to the opportunities available for syndicates, but also because entire communities lost
their sense of identity. Social networks that kept children away from crime were force-
fully broken down by the implementation of the Group Areas Act when communities
were segregated according to White, Coloured, Indian and Black. No other case in South
Africa describes as vividly how instantaneous traumatic change destroys culture, security
and a sense of self in one fell swoop as District Six in Cape Town!®. Before its destruction
in 1966, District Six was known among its inhabitants as Kanaladorp derived from the
Malay, meaning ‘a town that helps one another’!® — and that is exactly how the community
functioned. People who lived in District Six were predominantly working-class, barely
surviving economically. While they were at work, many parents relied heavily on the
assistance of the entire community to help raise their children. The streets of District Six
became a safe space where children could play under the close observation of community
elders. Barrow describes the atmosphere as ‘happy’ and ‘emotionally secure’ despite pov-
erty and political oppression:

Children everywhere. Shouting, laughing, whistling, teasing, darting between old

men’s legs, running between fast-moving buses and cars missing them by inches

with perfect judgment. Poor, underfed children but cheeky, confident, happy and so

emotionally secure in the bosem [sic] of their sordid surroundings. Everyone loved

them. To them, it seemed, every adult on those busy streets was another mother,
another father."”

15" Similar areas where removal also happened: Sophiatown, Fietas (both Johannesburg), Marabastad (Pre-
toria). Associated areas are Orlando, Soweto, Lenasia, Atteridgeville, Eersterust, Laudium, Vlakfon-
tein/Mamelodi. In all of these, entire communities were uprooted due to the Group Areas Act.

16V, Bickford-Smith, The Struggle for District Six: Past and Present, Cape Town, Bundu, 1990, p. 36.

17 B. Barrow, in C. Breytenbach, The Spirit of District Six, Cape Town, Struik, 1970.
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As the district was destroyed and people forcefully removed to the Cape Flats'®, this com-
plex network of community care came crumbling down. Children lost a public space that
kept them in check and parents were forced to deal with all problems that came with
poverty in the confines of their homes, which were cramped with little room to live in.

Pinnock describes this situation as follows:

As the new housing pattern dispersed the kinship network, so the isolated family
could no longer call on the resources of the extended family or the neighbourhood.
The nuclear family itself became the sole focus of solidarity. This meant that prob-
lems tended to be bottled up within the immediate interpersonal context that pro-
duced them. At the same time, family relationships gathered a new intensity to com-
pensate for the diversity of relationships previously generated through neighbours
and wider kinship ties. Pressures gradually built up, which many newly nuclear fam-
ilies were unable to deal with. The working-class household was thus not only iso-
lated from the outside, but also undermined from within. The main, and understand-
able, product of this isolation was fear — fear of neighbours, fear of unknown people,
fear of gangs and fear of the strange dynamics of the new environment."’

Within this context of fear, alcoholism, drugs, violent gangs and abuse escalated out of
control. As the democratic government took power, social deterioration was so widely
engrained into the fabric of urban life that no solution has since been found. The Group
Areas Act suddenly and severely changed a culture that previously ‘helped each other’ to
survive hardship. It ended up creating an ogre that turned a society on itself. According
to the Oxford Dictionary (s.v.), ‘social change’ as a term originated in the 19" century
and signifies an intense shift ‘in the customs, institutions, or culture of a society, espe-
cially due to ideological or technological factors’. District Six and similar areas illustrate
how intense destruction or shifting of living spaces destroyed the customs of these com-
munities, leaving them in turmoil. As I will argue in the subsequent chapters, the culture
of violence and the isolation of children that we face today are consequences of these

social changes forced on the majority of South Africa’s people.

3. The Image of Self: Resurfacing of Self-Deprecation

While the above illustrates the negative external implication of sudden change on the

8 Here in the Cape Flats I interviewed several children who came in conflict with the law and were
deprived of their liberty at some point in their lives.
19 Cf. Pinnock, op.cit., loc. 620-625.
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social fabric of a society (transnational crime organisations, community breakdown), the
impact of these factors on the psyche of individuals also needs to be considered for the
purposes of this enquiry. In this regard, defining the process of change involves finding a
‘perfect moment’ —a moment of realisation which ignites transformation in an individual.
When seeking to change an entire society however the individual aspect becomes more
difficult. Lucille Meyer of Chrysalis Academy?’ notes for example that this ‘moment of

realisation’ in the mindset of a vulnerable child is extremely fleeting:

We don’t really know what happens in the brain in times like that, but you can see it
happening, a sort of instantaneous rewriting. I think it is also something you are
experiencing in the heart. There is that silence then excitement. That is why it is so
important to pay attention. You can see it even in the micro-facial expressions, the
eyes, the growing smile and then just bursting over. These things happen at points
of realisation. It is often just something we say.”'

When, on one of my visits, I accompanied a group of socio-economically marginalised
youths on a wilderness experience in Kwa-Zulu Natal, I witnessed such a ‘moment of
realisation’. A Zulu girl, barely eighteen years old, told me that she does not have much,
because she isn’t good. ‘White people have more things, because they are good, they are
better.” The inferiority complex thoroughly discussed within African Nationalism, the
Black Consciousness Movement and post-colonial theory, manifests in the way this young
person valued herself. A leading South African voice, Anton Muziwakhe Lembede,
warned in 1946 how colonialism is altering the psychological mindset of the colonised:

Moral and spiritual degeneration manifests itself in such abnormal and pathological

phenomena as loss of self-confidence, inferiority complex, a feeling of frustration,

the worship and idolisation of [the] whitemen, foreign leaders and ideologies. All

these are symptoms of a pathological state of mind ... the panacea of all these ills is
National Freedom.*

Robert Fatton similarly states that Africans ‘had come to believe that civilization meant

20 Chrysalis Academy is an initiative of the Western Cape Provincial Cabinet founded in 2000 so as to
respond to the high crime rate in the Western Cape, which is one of the highest among the provinces
in South Africa. This is especially due to substance abuse and an active gang culture in Cape Town’s
mainly disadvantaged communities.

2 Cf. Pinnock, op. cit., loc. 4934-4943.

22 A.M. Lembede, Freedom in our lifetime: The collected writings of Anton Muziwakhe Lembede, Johan-
nesburg, Skotaville, 1996, p. 92.
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the ‘whitening’ of their soul and the rejection of their blackness’.?* More than thirty years
after Lembede, Steve Biko testified at the trial of his nine colleagues in the Black Con-
sciousness movement that ‘the Black man in himself has developed a certain state of al-
ienation. He rejects himself, precisely because he attaches the meaning White to all that
is good ... you tend to begin to feel that there is something incomplete in your human-
ity.”?* In their analysis of Robert Sobukwe’s contribution to the development of African
Nationalism, Karis and Gerhart underscore Sobukwe’s call to Africans to rediscover the
‘inherent worth of their own people’. The main challenge South Africa faced according
to Sobukwe, was to achieve ‘mental transformation among the masses’ via nation build-
ing.?> Lembede’s original formulation of how Black people in South Africa internalised

their oppression is therefore as salient in 2018 when I spoke to the Zulu girl in the wil-

derness as when he wrote it in 1946 and Biko re-invoked it in 1979.2¢

Surprising as it may be, such a mentality remains endemic throughout the country. It finds
its expression in the resignation of the many youths to their status as delinquents, but also
in their preconceived notions of white people. This was communicated to me on a trail
when members of my party of young, underprivileged people from rural communities
expressed their surprise that I would opt to live with them as their equal. In a following
group discussion, the Zulu girl reported that she realised she has the same value as white
people and that she will never forget that. A simple conversation shifted something inter-
nally. The change that occurred within her was a change in mindset. It denoted a new
reality in which she has an identity as a black young person that is just as good as her
perceived impression of a white person. Although such a realisation needs nurturing, it
illustrates that change can be engendered by a simple conversation based on the other

person’s sense of self-worth. In the recognition of self-worth, a sense of dignity is born,

23 R. Fatton, Class and Nationalism in South Africa: A Study of Radicalization of Black Politics, Doctoral
dissertation. University of Notre Dame, Indiana, 1981, p. 115.

24 M. Arnold, Steve Biko: Black Consciousness in South Africa, NY, Random House, 1979, pp. 22-23.

25 T.G. Karis and G.M. Gerhart (eds.), From protest to challenge: A documentary history of African poli-
tics in South Africa, 1882-1990, Volume 3: Challenge and violence, 1953-1964. Auckland Park, Jacana,
2013, p. 123. See also: D. Hook, ‘Sobukwe and the Psychological’, Psychology in Society, Durban,
2016, Available from:
http://www.scielo.org.za/scielo.php?pid=S1015-60462016000100002&script=sci_arttext&tlng=en
(accessed 12 May 2018).

26 Cf. Arnold op.cit., pp. 22-23.
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which in turn opens a door towards change.

The brief history of Leseding and District Six given above begins to explain why it is
important to understand what change means in the South African context. It shows the
necessity to consider social change not only as a shift in the situation of a community, but
also as a factor that severely impacts the lived experience of individuals in that commu-
nity. Developing practical methods to rehabilitate and reintegrate children in conflict with
the law, one has to approach it from a position that recognises the social context in which
their behaviour grew. The example of transnational crime illustrates that not all change is

positive and that even positive change can hold negative implications.

B. Children in Conflict with the Law — From Community to Personal Experiences

In the light of the above, negotiating any form of personal and/or collective change means
to consider the historical as well as contemporary reality, while extrapolating a desirable
future towards which a society might be propelled. The graph below illustrates the sim-
plified historical trajectory of young lives born to a country that experienced many posi-
tive and negative moments of change. The red section below the blue line indicates neg-
ative nodes of change that impacted their lives significantly. The green section above the
line on the other hand represents positive nodes of change that improved the way children
were treated. While these positive changes did of course enhance their ability to claim
their rights, negative catalysts seem to be noticeably more frequent. Consequently, the
continuing development resulting out of the various historical changes indicates a grad-

ual, yet sustained decline in their situation, hence the slightly descending blue line.

Prohibition of whipping as a le-
gal punishment (2005)

The end of apartheid and the
first democratic elections
(1994)

The Child Justice Act came into

POSITVE CATALYSTS force (2010)

NEGATIVE CATALYSTS

Systematic targeting
of children and the
youth by military and

police

Groups Areas Act (1950)

A multitude of negative catalysts brought on
Demolition of areas such as by the end of apartheid (inter alia, changes in
District Six in Cape Town gang culture, transnational organised crime,
drugs, alcohol, lack of adequate education, un-
employment, absent parents

Figure 3: Trajectory of change in the lives of South African children
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It is in the analysis of these nodes of change where one can begin to construct a meaning-
ful picture explaining the situation of children in detention. What it means more con-
cretely for human rights practice, [ will argue, is that it underscores the need to develop a
system that sees children in conflict with the law both as legal personages with rights and
as products of a complicated society in constant flux. One should therefore not only de-
velop norms and standards on how to deal with children when they commit crime, but
one should also design mechanisms that act as a custodian of their personal develop-
ment.?’ This is crucial in my opinion since in South Africa there exists a rather progressive
system in theory, which allows for children to be sentenced to child and youth care facil-
ities with the intention to rehabilitate. This takes the place of simply gaoling them for the
duration of their sentence in juvenile sections of prisons.?® When I interviewed children
in detention, they repeatedly impressed upon me their hope to be rehabilitated in the effort
to ultimately change their destructive behaviour (which is mostly induced by drug use
and gang culture) so as to improve their prospects in life. Some children even welcomed
openly being sentenced to mandatory detention as part of a diversion programme, seeing it
as necessary for their journey of self-improvement. Odwa (alias), a boy sentenced to a
BOSASA diversion programme with six month’s mandatory detention told me:

I think if my father didn’t have me arrested ... I think I would be worse by now. But

this place, I am very sure when I come out on June 18" ... I will be very disciplined

and a changed man. That I can assure you [...] One of my programmes I do is Met-

rics. It teaches you about respect and discipline and respecting others. But you must

first respect yourself. Self-introspection first, then you go and respect others. You
can’t respect others, while you don’t respect yourself.?’

Prior to being arrested, Odwa was involved in the satanic gang based in Johannesburg
called 666. He joined at the age of eleven and quickly started engaging in anti-social
behaviour. After several warnings, he was finally arrested at the age of seventeen for

stealing and disseminating alcohol. The case was opened by his own father. Now that he

27 In the subsequent chapters, this dimension will be unpacked by means of concrete examples I encoun-

tered in South Africa. First, these examples will serve to illustrate where the system and society have
failed to support the development of the child. This will be followed by an in-depth discussion on
possible ways forward and concrete recommendations.

Chapter Three will show the impressive legal provisions that exist in South Africa to protect children.
Interview with Odwa, Krugersdorp, 30 January 2018 (alias used for the child’s protection).

28
29
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is in detention, he appears to have had a moment of realisation and is making an effort to
separate himself from both the gang mentality and Satanism. Although not completely
successful yet, Odwa believes that detention at BOSASA helps him a great deal.

That is why [ am saying, if I were outside [ would be worse [...] I can say 80% of the

youth outside are now in a gang, because there what you do ... people join there for

money, power, all those things. But if you want to get money, if you want to be well-
known, you have to sacrifice. By sacrificing you have to kill your own parents.*

He openly sees his detention as a way to change and develop personally. Diversion, in
short, is not a conventional form of detention, but designed to address personal growth
and rehabilitation while keeping children out of the system. If they complete the pro-
gramme successfully, their record is expunged, and they re-enter society with a better
understanding of who they are and what they want to do in life. Although not always
implemented correctly, diversion is a real alternative to formal detention, which could
positively impact the lives of willing children — the degree of success depending on the

commitment of each child, which can be gauged from the individual emphasis on change:

Here there are boys that don’t want to change, you see, and there are boys who are
trying to change. When you come, it is up to you if you want to change or if you
don’t want to change. Here they give you respect, they discipline you.

Odwa’s hope for the future depends on his ability to develop resilience to the social fac-
tors he is exposed to in his community. According to Gisela Trommsdorff, social change
and concepts of personal development are usually regarded separately in academic dis-
course.’! She maintains however that it may provide useful avenues to ensure that change
does not impact destructively on the development of a society and/or child when these
two concepts are considered as intrinsically linked. This is especially relevant when sud-
den changes in a community lead to an unexpected moment of crisis (as described in the
previous section). In this regard, Trommsdorff isolates two factors that impact ‘the pro-

cess by which social change affects individual development’.>?> On the one hand, she

30 Interview with Odwa, Krugersdorp, 30 January 2018.

31" G. Trommsdorff, ‘Effects of Social Change on Individual Development’, L.J. Crockett and R. Silberei-
sen (eds.), Negotiating Adolescence in Times of Social Change, Cambridge and New York, Cambridge
University Press, 2000, pp. 58-68.

32 Cf. Trommsdorft, op. cit., p. 59.
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suggests that contextual factors, i.e. the broader socio-political climate of an environment,
set the course of personal development in either a positive or a negative direction. On the
other hand, the subjective experience of change has a significant impact on an individual’s
development and behaviour. The former factor is particularly relevant in the South Afri-
can context since, as | explained earlier, South Africa is defined by a history of traumatic
changes. Before the introduction of the Group Areas Act, oppressed communities were
able to protect children from the destructive change brought about by apartheid. The com-
munity acted as a moderator of change, which shielded children from ‘an otherwise neg-
ative’ development within society. But the introduction of the Group Areas Act destroyed
this protective shield by destroying established community networks. Now the contextual
change acted as a change mediator, amplifying the likelihood of children clashing with
the law. Contextual changes such as those of Vaalwater and District Six either moderate
or mediate the consequences of social change.** The success of positive moderation and
prevention of negative mediation however depends on the strength of a country’s institu-

tions as well as its sense of community.

Trommsdorff also stresses the importance of the subjective experience of change**, which
is largely determined by the child’s ability to cope with shifting circumstances and their
potentially negative impact. Yet, as many studies indicate, children who commit crime in
South Africa often do not transgress because of malicious intent, but because they suffer
foetal alcohol syndrome. This is so because mothers unable to manage the hardships in-
flicted upon them turned to alcohol while pregnant. According to a recent study by the
Foundation for Alcohol Related Research, seven in every hundred children in the country
suffer from this syndrome — the highest in the world.*> As was explained to me by Liezel
Conradie, a social worker from Homestead?®, this condition impairs a child’s ability to
distinguish right from wrong and as a result many such children find themselves in con-

flict with the law.>” My own research in South Africa concurred. Several of the children

33 Cf. Trommsdorft, op. cit., pp. 59-61.

Cf. Trommsdorff, op. cit., p. 63.

35 Cf. Pinnock, op. cit., loc. 3005-3012.

¢ This is an NGO in Cape Town, working preventatively with children at risk, often violent, and repeat-
edly in conflict with the law. Their goal is to take children out of dangerous environments and provide
them with a series of programmes designed to instil a sense of responsibility and self-worth.

Interview with Liezel Conradie, Cape Town, 18 October 2017.

[
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I interviewed in detention and on the streets suffered from this syndrome. Usually their
ability to express themselves was impaired, while they communicated either aggressively
or withdrawn. All suffered from self-esteem issues, a lack of social competence and the
ability to solve problems or take decisions, all requirements for effective management of

change and trauma.*®

C. The Change Perspective — Working towards a Common Worldview

Managing change in the most productive and ethical manner is essentially what human
rights work strives towards. Stachowiak notes that theories of change within the human
rights paradigm entail the formalisation of processes used by practitioners to realise a
common worldview. To this end, practical models need to be developed according to
which one can ultimately ‘evaluate advocacy and policy change efforts’.’* Human rights
practitioners make certain personal assumptions as to how one should go about achieving
change and approach an issue accordingly. Stachowiak argues that, when these assump-

tions are analysed, one can create a roadmap that could effectively manage change:

These worldviews are, in actuality, theories of change, whether or not they have been
explicitly stated or documented as such. When articulated as theories of change, these
strategy and belief system roadmaps can clarify expectations internally and externally,
and they can facilitate more effective planning and evaluation.

Stachowiak further distinguishes between global and tactical theories.*® The former ra-
tionalises how large-scale policy changes occur. The change resulting from global theo-
ries is often revolutionary given that radical change occurs suddenly due to violent or
non-violent social action. It can also entail a process gradually building in strength over
a long period of time. In this case, gradual change happens when discontent with aspects
of social unevenness promotes cumulative development on a large scale. For instance, the

way in which the fall of apartheid was engineered can be said to belong to a global theory

38
39

So Trommsdorff, op. cit., p. 64.

S. Stachowiak, ‘10 Pathways for change: 10 theories to inform advocacy and policy change efforts’,
Centre for Evaluation Innovation, 2013, p. 1, Available from
http://www.evaluationinnovation.org/publications/pathways-change-10-theories-inform-advocacy-
and-policy-change-efforts (accessed 25 March 2018).

40" For my study, global theories are not particularly relevant, while tactical theories do carry potential.
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of change since the methods involved were gradually fed by divergent pressures until a
relatively quick overturning took place. Tactical theories however, are focused on specific
actions within a smaller context that, in the end, act as another cog in the wheel of larger
change. Here, Stachowiak isolates five core theories: Prospect Theory, Media Theory,
Grassroots or Community Organisation Theory, Group Formation Theory and the Diffu-
sion Theory (Fig. 4). These often involve changing attitudes within a society and may
allow global theories to come into play. Here, addressing both cultural and individual
attitudes becomes paramount for influencing community-based and region-specific
change. Tactical theories are gradual in nature and require a great deal of commitment
and personal capacity. The Black Consciousness Movement can for example be argued
to have employed tactical theories without which apartheid could not have been toppled.

Moreover, tactical theories are often interdisciplinary in nature and locally centred.*!

Global Theories
Large Leaps Theory, Agenda-Setting The- = Revolutionary (Radical) Instantaneous / Gradual
ory, Coalition Theory, Power Politics The- = Structural Gradual

ory, Regime Theory
Tactical Theories

Prospect Theory, Media Theory, Grassroots = Individual Instantaneous / Gradual
or Community Organisation Theory, Group = Cultural Gradual
Formation Theory, Diffusion Theory

Figure 4: Theories of Change and Types of Change

Although aspects of several tactical theories can be applied usefully, no single theory
comprehensively fits the dynamics prevalent to the situation of children in conflict with
the law in a South African context. The situation in South Africa that I have thus far
presented requires a human rights practitioner to not only deal with the dynamics of a
complicated society, but also with the diversity of individual and cultural responses. Rev-
olutionary change has already occurred in the country, which has led to the construction
of some of the best laws in the world. What is required is therefore not structural change,

but change involving the attitudes of individuals across various cultural divides. From

41 D. Katz, ‘Factors Affecting Social Change: A Social-Psychological Interpretation’, Journal of Social

Issues, vol. 30, no. 3, 1976, pp. 161-162, describes four types of social change: individual, revolution-
ary, structural, cultural. Cf. the link of change theories (Stachowiak) with change types (Katz).
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this perspective, the next chapter will discuss progressive aspects of the South African
legal system developed to put the best interests of the child at heart, in particular when
that child has committed a crime. These laws are designed to achieve two specific out-
comes: (a) to keep children out of prison by offering alternatives, and (b) to create condi-

tions conducive to their development and rehabilitation.

As I will demonstrate in the following pages, due to certain shortcomings in both areas,
these outcomes are not always achieved. What struck me most during my empirical re-
search period is that children are not supported in their development and rehabilitation
due to lack of skills and prevailing attitudes within a society that does not see the child
behind the crime. Upon release, young offenders are often left to re-enter the same de-
structive environments that brought them to detention in the first place. This suggests that
while the child is supported in theory, reality often presents a different picture. Karl Voy-
sey of Amandla EduFootball echoes this when he warns against a focus on short term

solutions that do not support children beyond their release back into society:

We need to think from a long-term perspective and get away from thinking short-
term programmes having any influence on young people. But we also need to look
at this person now, right in front of us. It is challenging for young people to go back
into the environment they came from and expect them to successfully maintain an
internal transition. They need to be held beyond the programme.*

Sustained positive change in the behaviour of children in conflict with the law, needs a
theory that includes child reintegration. David Abrahams, head of Social Development in

the Western Cape, laments the lack of a theory focused on individual transformation:

What we need, but do not yet have [...] is a secular theory of personal transfor-
mation. A template for youth programme development [...] What changes a mind-
set? We don’t know how to measure it. We don’t know how it works. How do we
find the keys of interior transformation?*’

Indeed, ‘interior transformation’ as a concept of change is methodologically elusive.

What is however clear from the exploratory discussion of what change means in the South

42 Cf. Pinnock, op. cit., location 4890-4896.
43 Cf. Pinnock, op. cit., location 4949-4957.
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African context, is that solutions are required that value the transformative interplay be-
tween community and individual responsibility, while simultaneously promoting the rule
of law and good governance in an overall system. A theory of change thus needs to be
developed that would allow these three elements (individual, community, system) to
function on all counts. If this equilibrium can be achieved, I will contend, sustainable
mechanisms can be established that not only lift children out of a cycle of crime, but can
also draw an entire society from the cusp of apathy. To this effect, the following chapter
will discuss the current legal framework, particularly in relation to its restorative aspects

deriving from a South African cultural worldview called ubuntu.
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CHAPTER THREE

THE SOUTH AFRICAN LEGAL FRAMEWORK, HUMAN RIGHTS AND UBUNTU
A. The International and Regional Legal Framework

With the formulation of the Geneva Declaration of the Rights of the Child in 1924, the
League of Nations highlighted the human responsibility to protect the child first and fore-
most. It stresses the fact that ‘mankind owes to the child the best it has to give’.** It also
points to the necessity to provide children with the ability to earn a living while being
protected from exploitation. Over half a century later, the Preamble of the UN Convention
on the Rights of the Child (1989, CRC) similarly recognised that in order for a child’s
identity to develop ‘fully and harmoniously’, he/she ‘should grow up in a family environ-
ment, in an atmosphere of happiness, love and understanding.” For this to occur, the con-
vention acknowledges that the traditional and cultural values with which a child grows
up should be considered, while recognising the ‘importance of international co-operation
for improving the living conditions of children in every country, in particular the devel-
oping countries’.*> The Convention also discusses torture and the detention of children in
the same article (Article 37), thereby not only highlighting that the dignity and needs of
the child should be respected at all times, but also suggesting that the two concepts are
linked.*® Crucial to the protection of the child, Article 19(1) of the CRC states that in
addition to protecting a child from torture, their protection from ‘all forms of violence’
should be ensured, which includes corporal punishment.*’ Concerned about the extent of
violence still committed against the child, the CRC Committee emphasises this dimension

in its General Comment No. 13 (2011).*® What is more, Article 37(b) of the CRC specifi-

4 League of Nations, The Declaration of Geneva, 1924, Available from: https://www.unicef.org/vietnam
/01_- Declaration_of Geneva 1924.PDF (accessed 30 May 2018).

45 United Nations, ‘UN Convention on the Rights of the Child’, cited in A. Bisset, International Human
Rights Documents, 10" Edition, Oxford, Oxford University Press, 2016, pp. 95-96.

4 Cf. CRC op. cit., Article 37.

47 Cf. CRC op. cit., Article 19(1): Children should be protected from ‘all forms of violence, injury or abuse,
neglect or negligent treatment, maltreatment or exploitation, including sexual abuse...’

48 Cf. UN Committee on the Rights of the Child, General Comment No.13 — The right of the child to freedom
from allforms of violence, 18 April 2011, CRC/C/GC/13, Available from https://tbinternet.ohchr.org/ lay-
outs/treatybodyexternal/TBSearch.aspx?Lang=en&TreatyID=5&DocTypelD=11 (11 August 2018).
This will become particularly relevant in Chapter Four.
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cally states that the deprivation of a child’s liberty ‘shall be in conformity with the law
and shall only be used as a measure of last resort and for the shortest appropriate period
of time’.* This idea of detention being a ‘measure of last resort’ forms a golden thread
through several other international, regional and national standards related to the dignity
of children detained.’® As stated by the UN Committee on the Rights of the Child, the
best interests principle upon which the CRC is based means moving away from ‘tradi-
tional objectives of criminal justice’ (i.e. repression or retribution), towards ‘rehabilita-
tion and restorative justice objectives’.’! Furthermore, Article 39 of the CRC is also often
linked to children in conflict with the law, since it obliges states to help child victims of
torture, ill-treatment, abuse and exploitation to recover and reintegrate into their commu-
nities. In this regard, detention is once more linked to concepts of torture and ill-treatment
in a very specific way. The UN Committee on the Rights of the Child has ‘made it clear
that children who have been involved in crime should be considered as victims of exploi-

tation and are entitled to the protection of Article 39.”%2

Covering an area with several so-called developing countries, the African Charter on the
Rights and Welfare of the Child (1990) further specifies that while in care of the child, all
state parties to the Charter should ‘take specific legislative, administrative, social and
educational measures to protect the child from all forms of torture, inhuman or degrading

treatment and especially physical or mental injury or abuse, neglect or maltreatment

4 Cf. CRC op. cit., Article 37 paragraph (b).

50" Other international documents ad rem to children in conflict with the law: UN Guidelines for the Pre-
vention of Juvenile Delinquency (Riyadh Guidelines, 1990); UN Standard Minimum Rules on the Ad-
ministration of Juvenile Justice (Beijing Rules, 1985); UN Rules for the Protection of Juveniles Deprived
of their Liberty (Havana Rules, 1990); Vienna Guidelines for Action on Children in the Criminal Justice
System (1997); International Covenant on Civil and Political Rights (ICCPR, 1966).

1" Cf. UN Committee on the Rights of the Child, General Comment No.14 on the right of the child to have
his or her best interests taken as a primary consideration (art. 3, para.1), 29 May 2013, CRC/C/GC/14,
Available from

https://tbinternet.ohchr.org/ layouts/treatybodyexternal/TBSearch.aspx?Lang=en&TreatyID=5&Doc-
TypelD=11 (11 August 2018).

52 R. Harvey and A. Lloyd, ‘Youth Justice in Action: Campaign Report’, Youth Justice in Action, 2006, p.
12. See also: UN Committee on the Rights of the Child, General Comment No. 10: Children’s Rights in
Juvenile Justice, 25 April 2007, UN Doc, CRC/C/GC/10, Available from http:// www2.ohchr.org/eng-
lish/bodies/crc/docs/CRC.C.GC.10.pdf (accessed 21 June 2018). For the purposes of this study the no-
tion of the ‘child offender as victim’ forms a central point of interest particularly given the historical,
social and economic factors at play in South Africa.
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including sexual abuse’.3 Article 17 of the Afiican Charter stipulates that a child accused
or found guilty of a crime has the right to ‘special treatment in a manner consistent with
the child’s sense of dignity and worth’. Particularly interesting is that this article also
notes that the treatment of a child in conflict with the law should reinforce ‘the child’s
respect of human rights and fundamental freedoms of others.” This indicates the state’s
responsibility to entrench human rights principles in children’s upbringing in its care.
Article 17 (2a) of the Charter once more clearly stresses that a state should ensure that
‘no child who is detained or imprisoned or otherwise deprived of his/her liberty is sub-

jected to torture, inhuman or degrading treatment or punishment.”>*

These obligations take on a particular significance when confronted with children in con-
flict with the law. How is one to reconcile having the best interests of the child at heart,
while also honouring the equally important rights of victims and general society? More-
over, conventional ideas of what constitutes punishment often seem at odds with creating
an ‘atmosphere of happiness, love and understanding’. This becomes even more prob-
lematic when that child comes in contact with law enforcement methods which result in
neglect, isolation and abuse within the system. Moreover, detention can stunt the devel-
opment of children, since they are deliberately removed from society — an action that
impacts education and the ability to relate to others. The Association for the Prevention

of Torture also notes the effect of detention on well-being and development:

Detention rarely responds to children’s individual characteristics and specific needs,
including the need for appropriate education, contact with family and the wider com-
munity, sport and recreation. Contrarily, it often intensifies children’s vulnerability
to discrimination, abuse, violence, poor living conditions, inadequate heath care and
nutrition.>

Additionally, not having ‘contact with family and wider community’ severely compro-

mises a child’s very ability to experience his/her own culture. In fact, detention could

53 African Commission on Human and People’s Rights, The Afiican Charter on the Rights and Welfare of
the Child, 1990, Available from http://www.achpr.org/instruments/child/ (accessed 22 Feb. 2017).

54 Cf. ‘The African Charter on the Rights and Welfare of the Child’, op. cit. Note: Chapter Four will par-
ticularly discuss how the treatment of South African child offenders in several instances constitutes es-
pecially inhuman or degrading treatment or punishment, but also in some cases torture.

55 Cf. Association for the Prevention of Torture, Detention Focus (Children), Available from https://
www.apt.ch/detention-focus/en/vulnerable groups/5/ (accessed 18 June 2018).
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even forcibly replace a child’s culture by an ‘artificial prison culture’ that can have seri-
ous detrimental effects on the options available to a child later on in life. To complicate
this even further, the African Charter also emphasises the fact that cultural heritage, his-
torical background and the values of African civilisation should ‘inspire and characterise’
any ‘reflection on the concept of the rights and welfare of the child’ — a dimension that is
very rarely considered when children are detained and imprisoned. Moreover, children
who are detained automatically become children at risk, since there is a significant danger
that they not only fall victim to gangsterism while detained, but also suffer directly at the

hands of their caretakers and/or fellow inmates.
B. The National Legal Framework

International and regional standards clearly formulate the rights of child detainees as an
obligation of states. From this perspective, the development of the South African child
justice system is particularly fascinating. On one hand, it incorporates both international
and regional provisions in the effort to respect the various cultural sensibilities prevalent
in the country. On the other hand, it deliberately seeks to address contrasting obligations
of protecting detained children and ensuring the security of citizens from young offend-
ers. Most important, it is a system that organically grew out of a moment in history when
legislators were provided an opportunity to construct newly an entire legal system based
on respecting human dignity and freedoms. From an international human rights perspec-
tive, this was an exciting prospect — particularly because, since the end of the Cold War
in 1989, the human rights agenda was given a new breath and almost overnight became a
relevant option on the international stage. The events in South Africa were a real oppor-

tunity to demonstrate the merits of a human rights based approach to legislation.

The result is nearly perfect. It would be difficult to deny that the South African legal
system (particularly the Constitution) achieved its goal to promote human rights. Yet the
country’s journey towards its current child justice system started much earlier. A painful
road, the South African legal history nevertheless provides ample evidence of the impact
legal reforms based on the rule of law, democracy and human rights have on the funda-
mental freedoms of a detained child. Fig. 5 sets out milestones reached in the interna-

tional, regional and national development of its legal system over the last century.
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Figure 5: Milestone developments in the SA Child Justice System 1937-2018

In 1934, the Young Offenders Bill first suggested, under significant resistance, that chil-
dren should be taken out of normal criminal procedures and educated while in detention.
This bill was never adopted, yet some ideas can be found in the Children’s Act (1937),
which stipulated that the issue of children in conflict with the law should be seen as an
educational challenge, rather than a penal one.’® During apartheid however, all positive
efforts to improve juvenile justice were abandoned as young people came under specific
attack by the regime. The use of whipping was widely applied as a punishment by the
court. It was so widespread that between 1940 and 1957 the annual sentencing of children

to a punishment of whipping increased from 1,864 to 18,442.57 It was not until 1995, after

56 A. Skelton, ‘Freedom in the Making’ in F. Zimring (et al), Juvenile Justice in Global Perspective, New
York, NYU Press, 2015, p. 338.
57 Cf. Skelton (2015), op. cit., p. 340.
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a long process of legal reform and social change, that whipping was declared unconstitu-
tional.’® As the new Constitution came into force, the juvenile justice system sought to
underline restorative elements inspired by the principles of the African cultural philoso-

phy of ubuntu.>®

These efforts ultimately resulted in the passing of the Child Justice Act in 2008 (CJA).5°
It is an impressive legal provision that has the best interests of both the child and larger
society at heart. In this regard, the Act endeavours particularly to ‘expand and entrench
the principles of restorative justice in the criminal justice system for children in conflict
with the law, while ensuring their responsibility and accountability for the crimes com-
mitted’.! In fact, in its distinctive Preamble, it is clear that restorative justice is the driving
force behind the central intention of the CJA to divert children away from the criminal
justice system. Given the unique socio-political situation of the country, the Act further
makes a particular effort to recognise the country’s turbulent past®?> while also acknow-
ledging the current challenges it is facing. It specifically mentions the country’s struggle
with an extremely high crime rate.®® The fact that such a statement made its way into the
preamble can be attributed to the difficulty legislators faced in finding public and political
support for its restorative foundation.®* Nevertheless, it emphasises that precisely due to
the ‘the realities of crime in the country and the need to be proactive in crime prevention’
it is crucial to place ‘increased emphasis on the effective rehabilitation and reintegration

of children in order to minimise the potential for reoffending.’

The Child Justice Act thus negotiates directly with the historical and contemporary reali-

ties of South Africa. The following section of the chapter will build on this by considering

58 Cf. Skelton (2015), op. cit., p. 347.

59 The following two sections of this chapter will expand on restorative justice (section C) and ubuntu
(section D) within the framework of the child justice system.

60" Cf. Skelton (2015), op. cit., pp. 351-354. The Child Justice Act will be discussed later in this chapter.

81 Cf. Child Justice Act 75 of 2008, South Africa, Available from:
http://www.justice.gov.za/legislation/acts/2008-075_childjustice.pdf (accessed 24 February 2018).

62 Cf. the Preamble of the Child Justice Act, op. cit.: ‘Recognising that before 1994, South Africa, as a
country, had not given many of its children, particularly black children, the opportunity to live and act
like children, and also that some children, as a result of circumstances in which they find themselves,
have come in conflict with the law.’

63 Cf. the Preamble of the Child Justice Act, op. cit.

4 T will return to the historical reasons for this obstacle in the following section of this chapter, which

sets out the historical development and particularities of the South African child justice system.
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the historical developments and cultural influences out of which the child justice system
developed. This leads directly on from the previous chapter that reflected on what change
means within the overall South African context. A clear understanding of all three these
dimensions will prepare a sound theoretical foundation from where to investigate in sub-
sequent chapters the contemporary situation as it relates to (a) societal attitudes, (b) sys-
temic challenges and (c) the views of young offenders I encountered during my empirical

research in South Africa.
C. Legal Protection of Children in Conflict with the Law: A Historical Overview

It has been widely documented that enforcement measures during the apartheid regime
systematically abused the rights of children along racial lines. Children were often delib-
erately separated from their families, arbitrarily arrested, detained, beaten and sometimes
even killed during police interrogations. When student disobedience sparked the state of
emergency in 1986, the few fundamental rights that black youths still had were system-
atically infringed upon by the governmental security forces, who launched an outright
attack not only on students, but also on children as young as seven. Writing in 1989, Falk
commends the young people of the country for effectively carrying ‘the main burden of

resistance in South Africa’ ever since the 1976 Soweto uprising:

What is most disturbing and quite unprecedented about this pattern of reaction is for

the government of South Africa to identify children of its own society as an enemy

of the state, to be intimidated if possible, coerced, even killed, if necessary. What

Pretoria has effectively done in recent years is to declare war against African children

living in townships throughout the country.®’
The South African History Archive highlights that, as the state of emergency took effect
in 1986, the majority of injured patients that entered emergency rooms across the country
were between 14 and 18 years old — thereby clearly indicating that security forces were
targeting children specifically. The number of children arrested and detained similarly
reflected the growing brutality of the state in the face of youth resistance:

Increasingly, in the 1980s, more and more student leaders, activists and children of a
very young age were detained without access to lawyers or their parents. Once in

65 R. Falk, ‘Targeting the Children of South Africa: A New Crime of State’, African Journal of Interna-
tional and Corporative Law, vol. 1, no. 1, 1989, p. 14.
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detention, they were extremely vulnerable and had little protection against police bru-
tality. By 1986 it was estimated that about eight thousand detainees were below the age
of eighteen, many of them in their early teens, but some as young as seven to ten years
old. Children were subjected to the same conditions in detention as adults. They were
often tortured during interrogation and were held for long periods of time.®

In her article authored during the final years of apartheid, Fourie notes that one would
most likely never know exactly how many children were detained during the height of
this period as the government deliberately restricted access to statistics. Some acknowl-

edgements were however made:

In April 1987, Minister of Law and Order Adriaan Vlok acknowledged that 1,424 chil-
dren were being detained without trial under the emergency regulations. However, the
government did not include in these figures the number of children that had been held
for periods less than thirty days, or the number of children arrested on petty criminal
charges associated with the unrest. Those acknowledged as detained without trial in-
cluded girls aged twelve and thirteen years old.”’

Unsurprisingly, these figures were in actual fact much higher than the minister acknowl-
edged. Mosikatsana provides an estimate, revealing that 312 children were shot dead by
the police and 1,000 were severely wounded between 1984 and 1986. A further 11,000
children were not only detained, but subsequently also tortured for information. As many
as 18,000 were arrested on suspicion of political activism, while a staggering 173,000
were detained in police cells under the justification that they were ‘awaiting trial’. °® Falk
also notes that although ‘the notion of child extends to the age of 18, many of the South
African children targeted by the police were far younger, frequently as young as 11 and
even younger on occasion.’®® These figures further underscore the sheer extent to which
the government focused their attention on children during apartheid. Countless children
were jailed as political prisoners in penitentiaries across the country (including Robben

Island) for allegedly resisting state authority. These children, as mentioned above, were

%6 South African History Archive, The Future is Ours: Commemorating Youth in the Struggle — Child
Detention, Available from http://saha.org.za/youth/children_in_detention.htm (accessed 27 May 2018).

87 E. Fourie, ‘The UN Convention on the Rights of the Child and the Crisis for Children in South Africa:
Apartheid and Detention’, Human Rights Quarterly, vol. 12, no. 1, 1990, p. 110.

68 T.L. Mosikatsana, ‘Children’s Rights and Family Autonomy in the South African Context: A Comment
on Children’s Rights Under the New Constitution’, Michigan Journal of Race and Law, vol. 3, no. 2,
1998, p. 341.

% Cf. Falk, op. cit., p. 13.
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often held without trial and rarely given any form of legal representation throughout their
time in custody.”® Additionally, children were exposed to sentences that included whip-
ping and long-term imprisonment that also enforced hard labour.”! Skelton recalls what

she witnessed as a prosecutor during this period:

I saw many children appear in court, arrested and badly beaten up by the police,

bitten by police dogs with their wounds still open [...] they were often very young,

being detained without trial and kept in police cells ...”?
Such treatment of children was largely made possible by vague legal provisions such as
the 1963 General Law Amendment Act, Number 37 (also known as the 90-Day Act). This
particular Act was retroactively pushed through Parliament in order to detain high ranking
members of the ANC without granting habeas corpus. Vassen notes that the wording of
this Act gave the security forces (or the Special Branch as they were called), ‘the authority
to arrest anyone they suspected of being engaged or involved in any act against the State
and to hold them incommunicado for 90-days at a time’.”*> As this timeframe proved un-
workable, the Act was later replaced, first by the /80-Day Detention Act (the Criminal
Procedure Amendment Act, Number 96, 1965) and then by the Terrorism Act, Number 83
in 1967. The introduction of the latter permitted the state to detain any suspect for as long

as it deemed necessary.”*

Since the Terrorism Act did not specify age restrictions, children also found themselves
held under its wide-ranging orbit. Furthermore, in addition to not being granted adequate
legal representation, arrested children were denied any possibility to report abuse or chal-

lenge the validity of their detention throughout this period. The legal process resulted in

70" A. Skelton, ‘Juvenile Justice Reform: Children’s Rights and Responsibilities versus Crime Control’, C.J.
Davel, Children’s Rights in a Transitional Society, Pretoria, Protea Boekhuis, 1999, p.89.

! Penal Reform International, Juvenile Justice in Africa, South Asia and the Caribbean: A Review of the
Literature prepared for Penal Reform International, March 1999.

2 World’s Children’s Prize Foundation, ‘Ane Skelton’ Globe Magazine, 2012, Available from: http:/is-
suu.com/wepre/docs/2012_90-109 _eng/1?e=1438407/10747187 (accessed 20 June 2018. See also: J.
Becker, Campaigning for Children: Strategies for Advancing Children’s Rights, California, Stanford
University Press, 2017, loc. 682.

73 R. Vassen, ‘Detentions without Trial during the Apartheid Era’, South Africa: Overcoming Apartheid,
Building Democracy, Available from: http://overcomingapartheid.msu.edu/sidebar.php?id=65-258-
9&page=1 (accessed 31 May 2018).

4 Cf. Vassen, op. cit.
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the forcible separation of children from their families, causing thousands to end up on the
streets where they were further victimised by the police, the military and the public. Sur-
viving the streets as a young person resulted in children readily coming in conflict with
state forces — the dynamic of which inevitably led to their frequent detention. The inter-
pretation of what ‘aggression’ actually entailed was left to the discretion of individual
state officials and thus often abused. Any action, however great or small, deemed an ag-
gression towards the state was thus punishable by law. This legal loophole brought on by
vague formulation and abuse of power led to a situation where children were arrested in
alarming numbers. It was not uncommon during those years for example that a mere
sketch by a child depicting his/her abuse by the state could be regarded as a deliberate

‘act of aggression’ and punishable by a jail sentence.”

The above makes clear that at this point in history there were no legal provisions to protect
children from harm, since they were seen as a threat. In fact, as Sloth-Nielsen points out,
even as apartheid was starting to topple, separate legislation for children in conflict with
the law still did not exist. This resulted in children being treated as adults with little to no
consideration of their age or the severity of their crime.”® Due to public pressure driven
primarily by NGOs, human rights lawyers and detainee support groups, the number of
children imprisoned for their political activism was starting to decrease by the end of the
1980s. Yet, numerous children still found themselves in the criminal justice system — not
because of political activism, but due to the socio-economic conditions they were faced

with throughout apartheid:

There was no strategy to ensure that these youngsters were treated humanely and with
adherence to just principles [...] Because of the focus on the struggle to achieve basic
human rights in South Africa, the call for a fair and equitable child justice system
emerged somewhat later than in many comparable countries. The first intensive calls
for such reforms in the early 1990s emanated from a group of non-governmental or-
ganisations (NGOs) who went into courts, police cells, and prisons to provide

75 See a detailed discussion in Chapter Four, which expands on this phenomenon as it is still apparent in
contemporary South Africa. See also: C. Williams, ‘Draw and Tell: Street Children in Apartheid South
Africa’, State Crime, 2012, Available from:
http://www.statecrime.org/testimonyproject/drawandtell (accessed 31 May 2018).

76 J. Sloth-Nielsen, ‘The Juvenile Justice Law Reform Process in South Africa: Can a Children’s Rights
Approach Carry the Day?’, Quinnipiac Law Review, 18/469, 1999, pp. 369-370.
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assistance to juveniles awaiting trial.”’

1992 proved to be a crucial year for the development of the child justice system for several
reasons. Firstly, NGOs started negotiating with prosecutors to divert children from the
justice system towards restorative developmental programmes. The National Institute for
Crime Prevention and Reintegration of Offenders (NICRO) took the lead by negotiating
with courts despite the lack of enabling legislation. In 1992 they initiated exploratory
programmes with young offenders. By the following year the organisation could publish
a booklet outlining what ‘diversion’ entailed within the restorative paradigm. NICRO
stressed that the South African justice system at the time was based on an outdated pre-
mise that ‘arrest, trial and conviction or pardon’ is the only legitimate ‘recourse for crim-
inal and social justice’.”® Muntingh and Shapiro argue that there ‘are other ways in which
to treat offenders and their victims which will serve them and society in a more construc-
tive way’.”® This however requires a committed move away from retributive justice where
levels of guilt and punishment are determined via an adversary relationship between state
and offender towards a restorative system that sees non-judicial dialogue between victim
and offender as a central factor for reconciliation.?” In the latter system, the realisation of
justice is ultimately measured according to whether or not ‘responsibilities are assumed,

needs met and relationships healed’.8!

This view on justice strongly reflects the theories developed since the 1970s by the Amer-
ican criminologist, Howard Zehr who is generally regarded as the father of restorative
justice. In The Little Book of Restorative Justice, Zehr defines the concept as ‘a process
to involve, as far as possible, those who have a stake in a specific offence and to collec-

tively identify and address harms, needs and obligations, in order to heal and put things

77" A. Skelton and H. Potgieter, ‘Juvenile Justice in South Africa’, J.A. Winterdyk, Juvenile Justice Systems:

International Perspectives, 2", Toronto, Canadian Scholars’ Press, 2002, p. 479.

L. Muntingh and R. Shapiro, Diversion: An Introduction to Diversion from the Criminal Justice System,
Cape Town, NICRO, 1993, p. 5.

Cf. Muntingh and Shapiro, op. cit., p. 5.

The following chapter will expand on this aspect by discussing an empirically observed return to an
adverse relationship with young offenders, not so much on the level of the law as on the level of societal
attitudes. In this regard, there seems to be a return to valuing punishment over restoration.

Cf. Muntingh and Shapiro, op. cit., p. 8.
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as right as possible.”®? The function of restorative justice is thus to at least: %3

e address the harms and needs of victims,
e hold offenders accountable to put right those harms and
e involve the victim, offenders and community throughout the process.

In another canonical text entitled Changing Lenses (1990), Zehr further suggests that so-
ciety’s perspective on what constitutes justice depends heavily on the type of ‘lens’ it
chooses to look through (an idea that holds great potential in the quest to develop a theory
of change from a restorative perspective). To achieve a common, yet alternative vision
therefore a society needs to change the type of lens with which it sees and judges the
world.®* The conventional retributive lens notably sees crime not as an offence against
society and therefore in need of prevention, but as an offence against the state and there-
fore in need of being chastised. The restorative lens on the other hand treats crime as a

‘violation of people and relationships’ that can be restored:

It creates obligations to make things right. Justice involves the victim, the offender,
and the community in a search for solutions which promote repair, reconciliation, and
reassurance.™

In essence therefore, diversion and restorative justice as a whole seek to elevate a society
by empowering both victim and offender within their communitarian context.¢ Retribu-
tive justice on the other hand reflects a system that is based on one side ‘winning’ and the
other ‘losing’ — which is ultimately not the desirable outcome if reconciliation and trans-
formation is the goal. NICRO’s contribution in 1992 was therefore to set the ball in mo-
tion for the development of a system that seeks to divert child offenders away from prison
towards programmes that restores their relationship with both the victim and the commu-
nity. This is primarily achieved through acknowledging responsibility, making amends
for their actions and taking steps towards self-improvement. As Chapter Five will show,
there 1is still significant work to be done, yet this development initiated by civil society

fundamentally improved the situation of children in conflict with the law.

82 H. Zehr, The Little Book of Restorative Justice, New York, Good Books, 22014, p. 23.

8 Cf. Zehr (2014), op. cit., p. 17.

8 H. Zehr, Changing Lenses: A New Focus for Crime and Justice, Scottdale, Herald, 1990, pp. 179-180.
85 Cf. Zehr, op. cit., p. 181.

Here one can already see the first influences of ubuntu — which will be discussed in greater detail later
on in this chapter.
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The second factor that made 1992 such a crucial year was prompted by the tragic death
of Neville Snyman. Neville was a 13-year-old boy from Robertson, who was arrested
with a group of friends for breaking into a shop. Their crime: stealing some sweets, crisps
and cooldrinks. Since his mother was unable to get time off work to attend his court hear-
ing, the magistrate denied Neville’s release and ordered him to be detained with other
young offenders all under the age of twenty-one. Here, Neville was brutally raped by his
fellow cellmates and subsequently beaten to death. Skelton called the death of Neville
Snyman a ‘watershed moment for the movement towards reform of South Africa’s juve-
nile justice system’ since it ignited a period of public outrage and a push for reform. Prior
to this moment efforts by NGOs to change the situation of pre-trial conditions garnered
no results.}” The overwhelming public outcry that accompanied Neville’s death, forced
the government to take action by establishing a national working committee on children
in detention.®® This was accompanied by several targeted campaigns designed by NGOs
to bring the issue to even more public attention. For instance, Lawyers for Human Rights
ran a campaign at the end of 1992 entitled ‘Free a Child for Christmas’. This campaign
was meticulously designed to elicit sympathy by means of a series of personal stories of
young children — touching the hearts and minds of many a South African. Their efforts
were rewarded with the release of 260 children by Christmas Day that year.?® Concur-
rently, the Children’s Rights Research and Advocacy Project of the Community Law
Centre (University of the Western Cape), released a report called ‘Justice for the Children:
No Child should be Caged’. It insisted on (a) the reform of the juvenile justice system,
(b) humane treatment of children in conflict with the law, (c) diversion of minor offences
away from the criminal justice system and (d) family group conferencing. Crucially also,

it demanded (e) ‘a system that humanised rather than brutalised young offenders’®.

87 A. Skelton, ‘Reforming the Juvenile Justice System in South Africa: Policy, Law Reform and Parallel

Developments’, Visiting Expert Paper of the 136" International Training Course, Resource Material

Series No. 75, Japan, United Nations Asia and Far East Institute for the Prevention of Crime and the

Treatment of Offenders, p. 41, Available from

http://www.unafei.or.jp/english/pdf/RS _No75/No75 09VE_Skelton.pdf (accessed 14 June 2018).

A. Skelton, ‘Freedom in the Making’, F. Zimring (et al), Juvenile Justice in Global Perspective, NYU

Press: New York, 2015, p. 344.

8 Cf. Skelton (2015), op.cit., p. 344.

% South African Law Commission, Juvenile Justice, Discussion Paper 79, Project 106, 1999, pp. 11-12.
See also: Juvenile Justice Drafting Consultancy, Juvenile justice: Proposals for policy and legislative
change, Cape Town, Alliers Printers, 1994.

88

34



Significantly, these campaigns were also greatly assisted by sympathetic media, which in
turn moulded public opinion in favour of reform.”! Although numbers of children in pre-
trial detention did increase again the following year, they did manage to raise the profile
of the issue, which might also account (amongst other things) for Nelson Mandela making
child justice a central aspect of his government’s policy when he took office in 1994. In
his inaugural State of the Nation address to Parliament, Mandela repeatedly highlighted
the importance of creating a ‘people-centred society’ which necessitates the development
of a culture grounded in political liberties and human rights. °* Evoking the memory of
the Sharpeville massacre, where several children lost their lives, the president stressed the
urgency of addressing the ‘plight of children’ in the country — particularly those who find
themselves in detention:

I would now like to say that the Government will, as a matter of urgency, attend to the

tragic and complex question of children and juveniles in detention in prison. The basic

principle from which we will proceed form now onwards is that we must rescue the

children of the nation and ensure that the system of criminal justice must be the very

last resort in the case of juvenile offenders.”
Mandela’s intention to subscribe to international standards was therefore already clear in
his choice of language. The following year, he put deed to word when the CRC became
the first international treaty the post-apartheid government ratified.”* Due to Mandela’s
personal interest in improving the conditions for children in South African prisons as well
as the work done by NGOs, support for reforms became highly popular among politicians
across all parties. Hamilton notes that as a result, the importance of prioritising children’s
rights immediately following the 1994 elections also received blanket support by the pub-

lic. Passing new legislation through Parliament followed without difficulty and within the

! C. Hamilton, ‘South Africa: The fragility of the children’s rights agenda’, UNICEF: Diversion and Al-
ternatives to Detention, Available from https://www.unicef.org/tdad/index 56499.html (accessed 13
June 2018). See also for example articles such as: S. Kraft ‘Jail Torment for Children in South Africa’,
Los Angeles Times, December 18, 1992, Available from http://articles.latimes.com/1992-12-
18/mews/mn-2109 1 adult-prisons (accessed 15 June 2018).

%2 P.J. Salazar, An African Athens: Rhetoric and the Shaping of Democracy in South Afiica, Mahwah, NJ,
Lawrence Erlbaum, 2002, pp. 171-180.

% Cf. Salazar, op. cit., p. 180.

%4 This was followed by the Convention on the Elimination of All Forms of Discrimination against Women
later that year, and the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment in June 1996.
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first year one of the most crucial legislative changes took place in that section 29 of the
Correctional Services Act (1994) was altered to allow children to go home while awaiting
trial. Children who committed minor offences were to be released to their parents after at
most 24 hours, while children between 14 and 18 who committed a scheduled offence of
a serious nature could be detained only up until 48 hours.”> After some delay in realising
this legislation, the media once more started profiling ‘the plight of vulnerable and im-
poverished child detainees who were being held in appalling conditions in some pris-
ons’.”® As a response, literally overnight on May 10, 1995, the act ‘was suddenly and
dramatically implemented [...] which resulted in the immediate release of 1,500 children
from prison.”” At face value this certainly appears to be a positive move. However, the
rushed implementation, including the ban on pre-trial detention, completely blindsided
the juvenile as well as the entire criminal justice system, leading to significant problems
— even chaos. The reason for this was that not all children could be released to their par-
ents and consequently had to be sent to so-called ‘Places of Safety’, which soon could not
cope with the number of children that came through their doors. Due to lack of staff and
training, the system soon became overwhelmed allowing many children to easily ab-
scond:

The actual implementation of the new law was a resounding failure. Children

charged with extremely serious offences were simply released pending trial, because

there was no accommodation available in the designated alternatives to gaol, namely

welfare-run places of safety — one institution allegedly has on average 70 escapes per

month. Some juveniles have escaped only to commit further serious crimes, includ-

ing murder, whilst charges were still pending against them. These have received ex-

tensive publicity.”®
This stoked growing anxieties within society about the rising crime rate, despite the fact

that, as the previous chapter highlighted, the increased visibility of crime had much more

to do with the practicalities of coping with democracy in a transitional society,

Nl

5 Correctional Services Amendment Act, No. 17 of 1994, Available from

http://www.saflii.org/za/legis/num_act/csaal994314/ (accessed 23 June 2018).
¢ Cf. Sloth-Nielsen (1999), op. cit. p. 474.
Cf. Hamilton, op. cit., p. 4.
J. Sloth-Nielsen, ‘The contribution of children’s rights to the reconstruction of society: some implications
of children rights in South Africa’, International Journal of Children’s Rights, Netherlands, Kuiwer Law
International, vol. 4, 1996, p. 334.
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gangsterism, transnational syndicates and other socioeconomic factors. Nevertheless, the
media completely reversed the way in which it reported on children in detention. Instead
of defending them as innocent victims of a flawed system, child offenders were scape-
goated as dangerous thugs responsible for the sharp rise in crime.”® In fact, Hamilton
points out that newspapers blamed 80% of crime on children.!? Political will started de-
creasing as a result of diminished public approval and in 1996 a revised amendment was
passed that allowed children who committed certain crimes to be detained while awaiting
trial.'”! More attempts to change legislation to appease a fearful public were soon to fol-

low.

In 1997, the Parliamentary Justice Portfolio Committee voted in favour of a bill that
would entail significant changes to minimum sentencing — a move that was to include
offenders under the age of 18. Close analysis of the proposed legislation clearly indicated
the government’s intention to move towards a system that favours an American mentality
of ‘three strikes and you’re out’. This ‘alerted criminal law reformists to the fact that the
government was moving away from a balanced human rights approach to one in which
fighting crime was the overwhelming consideration’.!? The response of non-governmen-
tal organisations was clear in its criticism of such a move by arguing unconstitutionality.
Minimum sentencing would notably make imprisonment not a measure of last, but of first
resort — thereby not only going against the country’s own constitution, but also most other
international standards, such as the CRC. These rigorous efforts of NGOs most likely led
to the amendment of the bill to ultimately exclude all offenders under the age of 16 from
the Criminal Law Amendment Act. Skelton and Potgieter point out that, unfortunately,
efforts were not as successful to exclude children from stricter bail regulations.!®® The
final Act notably made no differentiation according to age and personal circumstance,

while exclusively considering the type of offence committed. This is an issue that children

9 Cf. Skelton (1999), 98.

190 Cf. Hamilton, op. cit., p. 8.

191 This was due to a Private Members Bill that was put forward by a prominent member of the ANC. It
proposed a temporary and extraordinary measure that would allow courts to order that ‘certain children
be held in prison to await trail.” Cf. Sloth-Nielsen (1999), p. 475.

A. Skelton and H. Potgieter, ‘Juvenile Justice in South Africa’, J. Winterdyk, Juvenile Justice Systems:
International Perspectives (2" ed.), Toronto, Canadian Scholars Press, 2002, pp. 495-496. See also:
Sloth-Nielsen (1999), op. cit., p. 495.

103 Cf. Skelton and Potgieter, op. cit., p. 496.

102

37



are still struggling with to this day since in practice consideration of age still seems to be
overlooked at times. According to statements made to me by young offenders and their
caretakers, adults often receive lesser sentences for similar crimes. Moreover, children
are frequently not granted the same opportunities as their adult counterparts to early re-
lease options. One child who is currently serving a 10-year sentence for a rape that had
‘spiritual intent’ connected to Satanism at the age of 14 told me that he felt children are
in certain ways treated more harshly than adults. As opposed to some of the other boys I
interviewed (see Chapter Four), who were all convicted of rape as well, this child (who
chose to remain anonymous) received a ten-year sentence at the age of fourteen. The
sentence stipulates that the first five years are to be served at a BOSASA youth develop-
ment centre in Gauteng, after which he is to be either transferred to an adult prison or,
upon assessment, receive a conditional release back into society for the remainder of his
sentence. He for instance believes:

[...]the Child Justice Act needs to change. I see some loopholes that need to be filled.

Because, like with me personally the Act of 2008 says I have to sit ten years. So, |

have to sit a whole five years before I can appear in court. But then a guy who did

exactly the same thing that I did — who is over 18 and goes to prison — he actually

just sits 2 years and 6 months or he sits one year and then he can be released. And he

is what ... 45 and [ am 15! / am the guy with the future. / am the guy who can actually

make a difference tomorrow. But then the older guy, the guy who has already lived

his life, gets released before me.'

Additionally, due to fears of absconding or the smuggling of contraband, several children
face the traumatising reality of not even being allowed leave to attend funerals of family
members. Moreover, as noted in the previous chapter, the issue of criminal gangs esca-
lated rapidly after the end of apartheid. The surge in crime that this led to also caused the
government to adopt the Prevention of Organized Crime Act. The similarities between
the principles contained in this act and those associated with Californian approaches to
handling street gangs is evident. For instance, a judge may take into account whether the
accused child ‘resides in or frequents a particular criminal gang’s area and adopts their

style of dress, use of hand signs, language or tattoos’.'% This naturally presents significant

194 Interview with anonymous boy convicted for rape, Krugersdorp, 26 February 2018.
105 Cf. Skelton (1999), op. cit., p. 102.
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implications if one were to consider the socio-economic and cultural dynamics into which
many a child is born (an issue that will be taken up in greater detail in the following

chapter).

It is clear therefore that the human rights based approach to law reform in the years im-
mediately following apartheid has gradually been replaced by an approach that favoured
a ‘zero tolerance’ stance on crime — an attitude overwhelmingly reflected by members of
the public. On many occasions members of the general public have referred to children
as thugs, skollies or tsotsis when I mentioned the importance of protecting the rights of
child offenders as well.'% ‘If you did the crime, you should do the time’, no matter what
age. Such a widespread attitude within society could explain the significant delay by par-
liament to consider the proposed Child Justice Bill that favoured diversion to detention
and placed restorative approaches over criminal ones. In fact, the bill was handed in to
the minister of Justice in 2000 and quickly approved by Cabinet the following year. Yet,
it was not voted on by Parliament until 2008 and came into effect in 2010 as the Child
Justice Act. As mentioned earlier, this Act is an impressive milestone in the development
of the child justice system in South Africa despite its controversy. Since its coming into
effect however, several independent investigations suggest that its practical implementa-

tion proved a struggle.

Quantitative research conducted between 1994 and 2012 closely echoes this historical
narrative in that several studies indicate an improvement in the overall situation during
the first years after the end of apartheid (1994-1996)'7. However, as Dissel notes,
UNICEF conducted a situational analysis in 1998 regarding the conditions of sentenced
and unsentenced children in South Africa. The major failures they noted were generally

poor conditions, deficient stimulation and severe lack of education. In fact, UNICEF

196 Skollie is a derogative Afrikaans word with many meanings. Mostly though, it refers to an ill-mannered
child or gangster who deliberately breaks the law. Tsotsi is slang for a young urban criminal especially
from a township area.

107 See: Sloth-Nielsen (1996), op. cit., pp. 323-344. See also: A. Dissel, ‘Children Serving Gaol Sentences:
a profile on children sentenced to prison’, Centre for the Study of Violence and Reconciliation, 1999,
Available from http://csvr.org.za/publications/1358-children-serving-gaol-sentnces-a-profile-on-chil-
dren-sentenced-to-prison.html (accessed 30 July 2018). A later study by Lukas Muntingh also suggests
that the overall situation has improved with regards to the number of children in prisons, though he
believes this can largely be attributed to the ineffectiveness of the criminal justice system: Cf. L.
Muntingh, ‘Children in Prison in South Africa 2000 to 2008°, Article 40, vol. 11, no. 1, 2009, pp. 9-11.
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spared no punches in its overall assessment when it stated that South African places of
detention are ‘dehumanising, humiliating and must in the scheme of things produce hard-
ened, bitter children without faith in the goodness of society’.!%® The last extensive study
on the subject was done in 2012 by Muntingh and Ballard of the University of the Western
Cape. Their findings painted a similarly troubling picture of excessively long pre-trial
detention periods, isolation from family and unsafe integration with adult prisoners. They
also noted the severe lack of education within the system where unsentenced children
were completely excluded from any form of education, while sentenced children were
often denied education and other stimuli as a form of punishment.'® The pre-trial deten-
tion sectors are particularly brutal in this regard — as Raphael, a member of the Wits Jus-
tice Project, notes:

Ironically, awaiting trial detainees are theoretically innocent, but conditions are

way worse for them than for sentenced offenders [...] It is more overcrowded,

and there is no rehabilitation, because if you are innocent you don’t need rehabil-

itation. Conditions in many prisons are appalling, and overcrowding can be at a

level of over 200% — with the concomitant problems such as sexual violence, TB
[tuberculosis], HIV et cetera.''

Legally, all of these issues are forms of torture, not only in a general sense but also in a
very technical sense, since that is how the law defines torture, encompassing all forms of
treating people in a way that results in severe mental or physical suffering or both.!!!
Likewise, the failure to provide external stimuli (including education) equals what is
called ‘white torture’ in popular parlance. Children are deliberately isolated from any
form of interaction or mental engagement, which could severely hinder development,
while producing ‘hardened, bitter children” who may subsequently fall victim to a culture
of violence that causes them to reoffend. As one young prisoner told Dissel: ‘I know that

I will steal cars again when I get out of prison. Where else can I earn so much money in

198 Dissel, op. cit.

109 1., Muntingh and C. Ballard, Report on Children in Prison in South Africa, Community Law Centre,
University of the Western Cape, 2012.

110 M, van der Merwe, ‘Young In Prison: One small step out of South Africa’s hellish jails’, The Daily
Maverick, 30 Nov. 2015, Available from https://www.dailymaverick.co.za/article/2015-11-30-young-
in-prison-one-small-step-out-of-south-africas-hellish-jails/# WK _QKxIrKV6 (accessed 30 July 2018).

1 See the Prevention and Combating of Torture of Persons Act (13 of 2013), the Preamble of which even
mentions the ‘shameful history’ of South Africa where ‘the torture of many of its citizens’ was not
uncommon.
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such a short time? What else is there for me to do?’''? Moreover, in a report Van der
Merwe highlights that children are

[...] locked up for 23 hours daily, being denied access to psychologists and social

workers. Juveniles are detained for 120 days awaiting trial, and having to buy

phone cards to talk to their families. They were given less than the international

standard required amount of floor space and 85% of prison officials had no train-

ing in working with children, while 39% of child prisoners received no visits for
three months.'"?

What is more, hardly any minor was informed of the prison rules and regulations. Very
few children had any knowledge about their rights — among which education constitutes
a major right that they are entitled to when detained. This fact is underscored by Muntingh
and Ballard, who note that education is a constitutional right, which is intentionally de-
nied children as a form of punishment. Similarly to the UNICEF report, the Muntingh
and Ballard 2012 report suggests that, without the possibility to better themselves through
education, the detriment inflicted on detained children is highly problematic. As such, the
system is in dire need of reform so as to not only make it ethical, but also constitutional.!'*
Furthermore, in the year 2014/15, the Independent Police Investigative Directorate ex-
amined ‘145 new reported cases it described as torture, 34 cases listed as rape and 3711
cases listed as assault by police officers.’!!3 It is not clear whether any of these involved
detained children, but it does reflect an endemic social problem that needs to be addressed

seriously.

D. Ubuntu: A Moral Theory and the Responsibility of Care

1. Ubuntu as an Integral Part of Legal Development in South Africa

The evolution of the South African juvenile system as described above indicates that,
while restorative principles are incorporated in the legal framework, adequate implemen-

tation and favourable attitudes towards child offenders are waning. Moreover, the

112
113

Dissel, op. cit.

Cf. van der Merwe, op. cit.

114 Cf. Muntingh and Ballard, op. cit., p. 71.

15 T, Doig and S. Mukadam, ‘Torture: alive and well in South Africa, but why?’, The Daily Maverick, 27
June 2016, Available from https://www.dailymaverick.co.za/article/2016-06-27-torture-alive-and-
well-in-south-africa-but-why/# (accessed 30 July 2018).
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development of a ‘culture of crime’ that can be observed over the last two decades gives
cause for serious reflections as to the possible reasons. Where children are for instance
removed from society to await trial, they are often exposed to more dangerous inmates,
who recruit them into gangs. Sasha Grear of Just Detention International South Africa
notes that it is at this pre-trial stage that the ‘crime you have committed, or not committed,
will often determine how you are classified in the gang. If you are less violent, very
young, or less strong, you are particularly vulnerable to sexual abuse’.!'® Grear calls this
concentrated prison environment ‘the university of crime’ where children are transformed
into hardened criminals due to the type of social fabric into which they are forced to
integrate when detained. Children develop a detached view of crime — regarding it as
normal behaviour. This is how you do it ... this is life ... this is how you survive. Dissel
substantiates this with evidence from actual interviews with child offenders. She docu-
ments that many children for example do not even see rape as a crime:

Vusi was asked whether any of his family members had committed any crimes, to

which he replied ‘my brother is in prison, but that is not for a crime ... He is in prison

for rape’. Joseph, convicted of rape said that he was ‘working’ with a 46-year-old

man. This man was monitoring the children who were supposed to be robbing people

on the street. This older man apparently became attracted to a woman and told Joseph

to continue monitoring the other children. When the man was finished raping the

woman, he called Joseph to come and rape her too. At that time the alarm went off
and they were apprehended by the police.'"”

This attitude of detachment has many intellectuals, spiritual and traditional leaders in
South Africa worried. They attribute this to a systematic loss of ubuntu — an African
worldview that constitutes a ‘humanistic orientation towards fellow beings’.!'® As such
the principal belief guiding the philosophy is ‘umuntu ngumuntu ngabantu™'®, which

roughly translates as ‘a person can only be a person through others’.!?° Desmond Tutu

116 M. van der Merwe, op. cit.

7 Dissel, op. cit.

18 JY. Mokgoro, ‘Ubuntu and the Law in the South’, Potchefstroom Electronic Law Journal, vol. 1, no.
1,1998, p. 2.

119 This expression is often used by Nguni speakers and the one most associated with ubuntu. The principle
it denotes can however also be found in other African languages — especially Sotho-Tswana, in which
case they say ‘Motho ke motho ka batho babang’. Cf. T. Metz, ‘Ubuntu as a Moral Theory and Human
Rights in South Africa’, African Human Rights Law Journal, vol. 11, 2011, pp. 536-537.

120 Cf. Mokgoro, op. cit., p. 3.
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describes ubuntu as a way to understand who we are as human beings. He compares it to
the Descartian concept of ‘I think, therefore I am’, in that ubuntu sees our sense of hu-
manity rather as our ability to belong than to think. In other words, ubuntu suggests that
‘I am human because I belong’.!?! If this sense of belonging is missing, society fails.
Justice Mokgoro summarises the spirit of ubuntu as a shared value system with collective
respect for human dignity at its core, which can only find expression through social in-
teraction.'?? Shutte, the first philosopher to formalise the meaning of ubuntu academi-
cally, suggests that although the basis of this worldview lies in one’s placement within a
community, it still aspires to personal fulfilment. This fulfilment however is realised ex-
clusively through selflessness.!?* In this sense, living for others leads to a life with mean-
ing, which in turn results in personal fulfilment. If everyone would choose to live a life
with ubuntu, everyone would act selflessly for the good of others, thus creating harmony

and positive change.

Since the fall of apartheid, this communitarian philosophy has received significant atten-
tion at the highest level. Deemed as a viable African alternative to Western concepts of
individualism, the epilogue to the interim Constitution of South Africa speaks of national
unity and reconciliation by explicit mention of ubuntu as a means to achieve this:
The adoption of this Constitution lays the secure foundation for the people of South
Africa to transcend the divisions of the past, which generated gross violations of
human rights, the transgressions of humanitarian principles in violent conflicts, and
legacy of hatred, fear, guilt and revenge.

These can now be addressed on the basis that there is a need for understanding but

not for vengeance, a need for reparation but not for retaliation, a need for ubuntu but

not for victimisation.'**

Although the final Constitution does not directly mention the African worldview, its es-
sence can still be traced throughout the document — especially Chapter Two, which forms

the South African Bill of Rights. Metz references several occasions when the Constitu-
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D. Tutu, No Future without Forgiveness, London, Rider, 1999, pp. 34-35.

Cf. Mokgoro, op. cit., p. 3.

3 A. Shutte, Ubuntu: An Ethic for the New South Africa, Pietermaritzburg, Cluster Publ., 2001, p. 30.

4 Constitution of the Republic of South Aftrica, Act 200 of 1993 (also known as the Interim Constitution
of South Africa),

Available from http://www.sahistory.org.za/sites/default/files/constitution_of south africa 1993.pdf
(accessed 30 June 2018).
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tional Court and its members highlighted the importance ubuntu should have for judge-
ments to ensure that it remains ‘the underlying motif of the Bill of Rights’.!?> Justice
Sachs and Justice Mokgoro are particularly well-known for basing their judgements on
the principles of ubuntu. In 1995, Mokgoro for instance contributed to the verdict that the
death penalty is unconstitutional by invoking the values of ubuntu.'?® In the ruling, Mok-
goro describes the African concept as the ‘one shared value that runs like a golden thread
across cultural lines’. She even links it directly to the English word ‘humanity’ and the
Afrikaans word ‘menswaardigheid’ (‘dignity’)."?” Bohler-Muller views Mokgoro’s ruling
as a deliberate move by the court to expand the use of ubuntu from ‘a vague spirit that
pervades the Constitution’ to ‘an ideal, which is made explicit in actual legal decisions’.'?
I would postulate that referencing ubuntu in this way is specifically designed to position
it as a moral principle uniting the various cultures in the country under a single banner in

order to enhance national unity and rehabilitation.

In the end, both the interim and final Constitutions clearly influenced the character of the
Child Justice Act, which as mentioned in the previous section, strongly emphasises the
importance of restorative, community-based options when it comes to children in conflict
with the law. Skelton points out that ‘although South Africa retained a Roman-Dutch law
base for the law, the lawmakers were encouraged to broaden their approach to include
more restorative, more ubuntu-orientated ways of thinking about justice.’'?® Moreover,

the Committee responsible for drafting the Act unmistakeably stressed the need to

125 T. Metz, ‘Ubuntu as a Moral Theory and Human Rights in South Africa’, Afiican Human Rights Law
Journal, vol. 11, 2011, p. 534. See also a ruling by Justice Sachs involving the eviction of 68 squatters
(including 23 children), South African Constitutional Court, Port Elizabeth Municipality v. Various
Occupiers ZACC 7; 2005 (1) SA 217 (CC), 2004 (12) BCLR 1268 (CC), no. CCT/53/03, 01 October
2004, para. 37: ‘Thus, PIE expressly requires the court to infuse elements of grace and compassion into
the formal structures of the law. It is called upon to balance competing interests in a principled way
and promote the constitutional vision of a caring society based on good neighbourliness and shared
concern. The Constitution and PIE confirm that we are not islands unto ourselves. The spirit of ubuntu,
part of the deep cultural heritage of the majority of the population, suffuses the whole constitutional
order. It combines individual rights with a communitarian philosophy. It is a unifying motif in the Bill
of Rights, which is nothing if not a structured, institutionalised and operational declaration of our evolv-
ing new society of the need for human interdependence, respect and concern.’

126 This ruling went against the wishes of the majority of South Africans, who wanted to keep the death
penalty as lawful punishment. It is a view still held by many South Africans.

127 South African Constitutional Court, S. v Makwanyane, CCT73/94, 6 June 1995, para. 308.

128 'N. Bohler-Muller, ‘Beyond Legal Metanarratives: The Interrelationship between Storytelling, Ubuntu,

and Care’, Stellenbosch Legal Review, vol. 18, 2007, p. 145.

129 Cf., Skelton (2015), op. cit., p. 352.
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incorporate communitarian principles according to which not only the state carries re-
sponsibilities, but also families and the wider community. Only then will issues related to
children in conflict with the law be protected comprehensively:

The Bill provides many opportunities and obligations to ensure the participation of

parents, both in requiring their presence at formal justice processes, and involving

them as far as possible in diversion and community-based sentences. This is one of

the practical ways in which the aim of promoting ‘Ubuntu’ can be realised. Children

do not live alone, they are members of families and communities [...] The Committee

feels that unless we can re-establish functional families, we cannot solve all the chal-

lenges associated with children in conflict with the law. We need to rebuild society

through strong families, kinship groups and communities, which will further add to-

wards crime prevention and the prevention of children re-offending.'*’

The basis of the Child Justice Act further reflects the example set by the Truth and Rec-
onciliation Commission (TRC), which to date is probably the most impressive illustration
of how the spirit of forgiveness can overcome revenge and guilt during moments of in-
tense national trauma. Established under the Promotion of National Unity and Reconcili-
ation Act in 1995, it had its first session (out of 1,003) in 1996. Despite some flaws, the
TRC can be viewed as a remarkable illustration of ubuntu in action, where listening to

131 became the basis according to which justice was ultimately ar-

other people’s stories
rived at. Though not a court, the TRC had a quasi-legal function, approaching forgiveness
from the perspective of providing a restorative space where victims, witnesses and per-
petrators alike could testify to what happened during apartheid. The entire community
could share in the process, either by going to the sessions in person or by watching the
proceedings on television. This environment gave both victim and perpetrator the oppor-
tunity to face each other in an effort to find reparation through reconciliation. In his ac-

count of the TRC, Tutu writes:

Ubuntu means that in a real sense even the supporters of apartheid were victims of
the vicious system which they implemented and which they supported so enthusias-
tically. Our humanity was intertwined [...] In the process of dehumanising another,
in inflicting untold harm and suffering, the perpetrator was inexorably being

130 Article 40 Editorial, ‘Child Justice Bill: Comments from the Portfolio Committee on Justice and Con-
stitutional Development’, Article 40: The Dynamics of Youth Justice and the Convention on the Rights
of the Child in South Africa, vol. 10, no. 2, July 2008, p. 6.

131 Note the significance given to the concept of story-telling (see also Chapter Four).
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dehumanised as well.'*

Although ubuntu is clearly an integral part of legal development and reform, its use has
not remained unquestioned. Debates revolve primarily around two key issues: Firstly,
whether or not ubuntu should be linked so closely to human rights and, secondly, if any
attempt to do so may simply amount to another move of the West to appropriate the ‘oth-

erness’ of African identity.

2. Ubuntu, Human Rights and Care — Moral Theories Interlinked

The first debate recognises that ‘human rights’ is essentially a Western concept focused
on individualism and the autonomy of the self. As a concept, human rights are essentially
based on two moral theories that view an action to be wrong the moment when it reduces
a person’s quality of life (utilitarianism) to such an extent that it severely undermines
autonomy (Kantianism).!3? In Africa however, communitarianism comes before individ-
ualism causing human rights to be perceived apprehensively. Although the intention of
the new Constitution is undoubtedly to promote equality as informed by the principles of
ubuntu, some nevertheless feel the Constitution primarily reflects a conception of equality
reached by means of a decidedly westernised approach to building a new social order. In
other words, with the rise of constitutionalism in South Africa, some African voices argue
that the true spirit of ubuntu has gradually been muffled. Critics of constitutionalism
maintain that it gave birth to a selfish society of individuals that no longer finds meaning
through collective development. It rather thrives on focusing on the self through the real-

isation of one’s own ambitions.!**

Seeing contemporary society as inherently selfish,
many thus believe the original conception of ubuntu to be dead. Accordingly, the creation
of laws is regarded an act that promotes selfishness. For example, in the context of pro-
moting the rights of child offenders through legislation, I have come across several adults
(even state prosecutors and former child offenders) who view the death of ubuntu as a
direct result of laws restricting the ability of families, communities and care takers to

legally discipline children themselves:

132 Cf. Tutu, op. cit., p. 35.
133 Cf. Metz, op. cit., p. 536.
134 Cf. Mokgoro, op. cit., p. 6.
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I feel the government has taken so much power and rights from the parents and given
them to us as kids. And I have seen some of those kids doing unspeakable things. As
rude as [ was myself, but to an extent [ knew my elders, I respected my elders. But

the fact that they would allow kids to attack the staff and all that, and nothing is done.

I can’t make sense out of that.'®

The process of constitutionalisation and law-making is thus strangely seen as encroaching
on the freedom of people to act as they see fit — a tendency that criminals, and especially

the youth, have recognised and are now exploiting:

On that same note of ubuntu ... we have truly lost that as South Africans. Like now,
not only are they [the government] taking the power from staff, but even outside,
you see guys being robbed by kids or maybe by juveniles. That spirit of ubuntu used
to say: ‘Not on my watch. You can’t do this while I am here.” But now I find that
somebody is robbed in town, people just take pictures on their phones. But with ub-
untu, that never used to happen, because you [as a criminal] had to wait until it was
very, very quiet and no-one can see you. Then you can steal or you can rob someone.
But today, even if you are walking in town, they can just search you while others are
watching — and they are not only watching, they are recording. Doing nothing. Even

if you scream. I mean, there are viral videos of ladies screaming for help and guys

would just pass.'**

Due to the previously mentioned crime rate, such attitudes are understandable, but ulti-
mately they betray a troubling interpretation (or misinterpretation) of ubuntu.'>’ The in-
terpretation nevertheless illustrates the close and therefore often confusing proximity of
ubuntu to concepts of sovereignty in that it suggests a common belief in the importance
of ‘community autonomy’. As such, it also reveals a great deal about contemporary South
African attitudes towards human rights. In rejecting the autonomy of human rights, pro-
ponents of communitarianism simultaneously, and paradoxically, admit the importance

of human rights autonomy for realising ubuntu.

There is perhaps a more nuanced way of looking at human rights within the realm of
ubuntu. Bohler-Muller describes ubuntu as a ‘groupcentred individualism’ that ‘moves

beyond aggressive [Western] individualism and neo-colonial imperialism’. Ubuntu is

135 Interview with a former child detainee who himself now works with children in detention, Krugersdorp,
26 February 2018.

136 Interview with a former child detainee who now works in Johannesburg as a fashion designer, Krugers-

dorp, 26 February 2018.

The complexity of this attitude will be made more explicit in subsequent chapters as specific examples

are discussed in closer detail.
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therefore of decided value to the human rights paradigm, since it acknowledges the im-
portance of individual interests, but ‘always contextualises these interests by emphasising
the effects of these interests on the group’.!*® It can therefore lead to social coherence and
harmony, by virtue of respecting the dignity of individuals. Letseka offers a comparable
argument stating that as the antithesis of apartheid, ubuntu has a great deal in common
with the ideals the new South African Constitution gives expression to. Ubuntu’s
worldview notably champions ‘non-racialism, non-sexism, non-discrimination and a re-
spect for freedom, human rights promotion and the dignity of people, inter-dependence
and a deep-rootedness of a collective community.’'3° The essence of ubuntu is therefore
a societal reflection of humaneness, personhood and shared morality that incorporates
principles of autonomy just as much as it does those of community. From this vantage
point, Metz provides an intriguing moral theory uniting ubuntu and human rights as com-
plementing factors, both necessary to create harmonious relationships between people in
a society. They are, Metz argues, two sides of the same coin.'*? The uniqueness of huma-
nity resides in the capacity to communicate with each other, to enter into relationships
and the ability to be kind/friendly. He interprets this dimension of ubuntu by isolating two

recurring themes — the need for ‘identity’ and ‘solidarity’:

Part of what it is to enter into community with others is to identify with them, or share
a way of life with them, by which is meant roughly enjoying a sense of togetherness
and engaging in cooperative projects. Another part of communion is solidarity, or
caring for others’ quality of life, which amounts to helping others for altruistic rea-
sons and typically consequent to sympathy with them. What African thinkers typically
mean by ‘community’, or at least one morally-attractive way to understand what they

mean by it, is as consisting of the combination of identity and solidarity.'*!

138 Cf. Bohler-Muller, op. cit., p. 148.

139 L.R. Johnson and P. Quan-Baffour, ‘The African Philosophy of “Ubuntu” and Correctional Education
in South Africa: A Case Study’, 38th AFSAAP Conference: 21st Century Tensions and Transformation
in Africa, Deakin University, February 2016, Available from
http://afsaap.org.au/assets/johnson-and-quan-baffour.pdf (Accessed 30 July 2018), p. 4.

140 Metz’s proposal has been criticised by Anthony O. Oyowe in an article entitled ‘Strange Bedfellows:

Rethinking Ubuntu and Human Rights in South Africa’, African Human Rights Law Journal, vol. 13,
2013, pp. 104-124. He thinks that it is impossible for the human rights paradigm to reflect communi-
tarian principles, due to its focus on individual rights. In response, Metz countered in ‘African Values
and Human Rights as Two Sides of the Same Coin: A Reply to Oyowe’, African Human Rights Law

Journal, vol. 14, 2014, pp. 306-321. Here, he convincingly defends his theory, by illustrating that

Oyowe fundamentally misunderstood the multi-layered quality of the ethical proposal he is offering.
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Human Rights Law Journal, vol. 14,2014, p. 309.
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This combination, Metz argues, leads to the appreciation of human dignity as achieved
through our capacity to relate to each other. In this sense, one lives a dignified life when
one recognises the dignity of others and acts accordingly. To put it differently: it is the
level of kindness or ‘friendliness’ with which one treats entire communities that ulti-
mately determine one’s humanity. From this perspective, ubuntu means that ‘I am a per-
son because | see and respect the dignity of others’. This perspective recently led aca-
demics to associate ubuntu with the development of theories of care — which in turn has
great relevance to the protection of children within the child justice system. Bohler-Mul-
ler argues for the development of a ‘jurisprudence of care’ that prioritises individual back-

grounds and context above the ‘creation of precedents of universal application’.!4?

If we are able to achieve this level of legal and social transformation, there is real potential
to develop a practical approach to training and rehabilitation that would simultaneously
adhere to international human rights standards and African cultural ideals.'*? ‘Love and
forgiveness’ as emphasised by the ubuntu mindset strongly echoes the previously men-
tioned ideals of ‘love and understanding’ contained in the CRC. From an international
human rights perspective therefore, the protection of the child should include exposing
children to environments that foster ‘an atmosphere of happiness’. This can only be
reached if adults, societies and governments are united in creating such environments for
the benefit of child development and protection. In turn, to live a life of ubuntu requires
a mentality that believes ‘it takes a whole village to raise a child’ and that ‘any child is
my child’. Such an attitude similarly places responsibility on entire communities to col-
lectively raise children to uphold the values of ubuntu.'** Although originating in differ-
ent hemispheres and in different historical and cultural contexts, the two concepts thus
logically have a great deal in common. Both seek to promote human dignity as a universal
concept that applies to every individual. Human rights however seek to promote this con-
cept within the ‘global village’, while ubuntu seeks to implement it within the context of
the ‘local village’. The function of human rights therefore lies on the international level

between states, while ubuntu finds its practical application on the local level within

142 Cf. Bohler-Muller, op. cit., p. 134.
143 Cf. Chapter Five where I discuss a possible way forward in light of these principles.
144 Cf. Johnson and Quan-Baffour, op. cit., p. 1-2.
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communities. The important point is that together the two traditions can develop a syner-
gism that needs to be tapped in efforts to protect and care for children in conflict with the

law — in whichever capacity that may be.

The next chapter will demonstrate what happens if these principles are neglected, forgot-
ten or actively rejected when children enter the care of the state as offenders. I will do so
by means of a case study recounting the experiences of boys from different parts of South
Africa who were sentenced to the Bisho Child and Youth Care Centre. All were sentenced
after the Child Justice Act came into effect, yet all ended up as ghosts within the system.
By analysing my own empirical observations as well as the personal statements of the
young offenders, I hope to shed light on the need to reinforce the importance of restorative
justice and ubuntu in people so as to facilitate proper care and rehabilitation. This will
allow the study to present clear recommendations that see the child behind the crime,
since, as Gilligan advances in 4 Different Voice, ‘human survival may depend less on
formal agreement than on human connection.’'*> Nowhere is this truer than in society’s

relationship with children in conflict with the law.

145 C. Gilligan, 4 Different Voice: Psychological Theory and Women’s Development, HUP, 1982, p. 45.
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CHAPTER FOUR

NARRATING TESTIMONY FROM THE PERSPECTIVE OF THE CHILD:
THE BISHO BOYS

‘I am happy, because I know now somehow, some way, some time, somewhere in this world
there is going to be a story published according to what we went through.’
— Ernest, former child detainee at Bisho CYCC, South Africa — !4

This chapter reflects on empirical information gathered in South Africa between Septem-
ber 2017 and February 2018. The information is presented in such a way so as to expose
accurately what happened at the Bisho Child and Youth Care Centre (hereafter Bisho or
the Centre) between 2013 and 2016. This is particularly achieved by presenting the expe-
riences and views of the children affected by the events while they were serving their
respective sentences at the Centre. Seven of the nine boys whose experiences are analysed
in this study were interviewed by me during the research period stated above.'#” The last
two were either rearrested or missing at the time, yet their stories were recounted to me
by their lawyer and other relevant documentation gathered previously by the Centre for
Child Law at the University of Pretoria. All the interviews were conducted independently
in their desired languages and at a location they preferred.'*® The only other person pre-
sent at the interviews was Stanley Malematja (University of Pretoria) who helped with
translating the accounts of those boys who could only speak isiXhosa. As can be gleaned
from the chart below (Fig. 6), the boys were all serving sentences between 1 and 5 years

and ranged between 15 and 17 years of age.'* Their crimes generally involve Section 2

146 Interview with Emest, East London, 25 September 2017.

147 Every participant signed an ‘Informed Consent Form’ recognising their voluntary contribution and their
awareness of the purpose of the study. They also recognised that they have been fully informed of their
rights in relation to the study. In this regard, although being permitted to do so by each participant, I
will not be using their actual names at any point during this study as a gesture of respect.

Importantly, the children had no way of communicating with each other. For the most part, their lives
did not intersect any longer due to socio-economic and geographical practicalities. They had no
knowledge of what I already knew about the case and all participated on a voluntary basis. They also
had nothing to personally gain by telling me what had happened to them — all of which supports the
validity, authenticity and truthfulness of their statements.

In order to demonstrate the systemic nature of some of the issues raised, I will also refer to other inter-
views I conducted with children at various institutions around the country. These children are currently
serving sentences between 1 and 10 years. I will also at certain points refer to accounts by so-called
street children who have regularly come into conflict with the law and mob justice.

148
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and/or Section 3 offenses that necessitate mandatory detention according to the CJA.'>°
As I will demonstrate below, the validity of the children’s narrative accounts of what
happened and/or is happening to them is supported by the similarity of their accounts in

terms of timeline, significant incidents and overall treatment.

NAME DATE DETAINED AGE DETAINED SENTENCED CRIME
Sabelo 13 March 2013 16 years 3 years Two counts of robbery with
aggravated circumstances
Ernest 3 December 17 years 4 years Rape
2012
Anathi 25 April 2013 16 years 4 years Rape
Andile 8 April 2015 17 years 1year House breaking with an intent to
(rearrested) steal and theft
Jakes 12 June 2015 17 years 5 years Rape and three accounts of robbery
Zach 28 October 16 years 3years Armed Robbery
2014
Kanelo 15 September 17 years 3 years Theft
2015
Vuyo 14 December
(not interviewed, 2012 15 years 5 years Rape
rearrested)
Xola
(not interviewed, 9 August 2014 17 years 3 years Rape
missing)

Figure 6: The Bisho boys whose stories inform this study’s core empirical contribution

Since this chapter seeks to recount the experiences of children in conflict with the law,
the ubuntu inspired role of storytelling may provide a useful vantage point to express and
assess the implication of their accounts within a study on the human rights of children in
conflict with the law. In 1993, NICRO already emphasised the importance of storytelling
in the process of rehabilitating child offenders successfully. Muntingh and Shapiro refer
to Meade when they argue that storytelling ‘is designed to provoke emotional reactions
in the listener’ that could ultimately lead to a form of empathy in the listener that holds

great potential when working with children.!>! Bohler-Muller goes further by proposing

150 Schedule 2 offenses include: theft, robbery (other than robbery with aggravated circumstances), mali-
cious injury to property, assault (grievous bodily harm), public violence, culpable homicide, arson,
housebreaking, poisoning or drug dealing, abduction. Schedule 3 offenses include treason, sedition,
murder, extortion, kidnapping, robbery (involving aggravated circumstances or the additional theft of
a motor vehicle). Cf. Child Justice Act 75 of 2008, pp. 60-61.

151 Cf. Muntingh and Shapiro, op. cit., p. 52.
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the need to develop storytelling as an integral part of African jurisprudence so as to base
legal judgements, among other things, on the background and circumstances of accused
individuals. This, I suggest, would particularly benefit decision-making where the actions
of children in conflict with the law are concerned. But in order to do so, one has to listen
to the stories of the accused — stories that go beyond the mere facts of the crime, to include
the entire life-story of the child as well. Invoking Kearney’s work on storytelling, Bohler-
Muller further postulates that storytelling within the justice system could produce a pro-
gressive ‘jurisprudence of care’ that would ‘encourage direct interchange with others

through the telling of life-stories that reveal who is speaking’:

Our interest in stories, according to Kearney, is ‘essentially ethical in that what we
consider communicable and memorable is also what we consider valuable’; ‘stories
make possible the ethical sharing of a common world with others.”'**

In this vein, what follows below is an attempt to ‘reveal who is speaking’, but also to
reveal the social world from where the person is speaking. I will do so by presenting the
stories of the youths in a way that incorporates their statements, that of their lawyer and
my own assessment of their situation upon meeting them. The narrative presented here
therefore gives the reader an informed view of what the child feels, remembers and went
through. Evidence is presented in narrative format and expanded on within academic re-
flection that accompanies each narrative account. In this way, the stories of the children
not only reveal the facts about what happened at Bisho as experienced by the children,
but they also expose a social atmosphere they not only have to deal with, but often also
have to survive. The intention is to demonstrate the importance of allowing children to
participate in matters (including academic matters) that concern them while simultane-
ously generating progressive understanding that could lead to change. These narrative
accounts will be presented in the first person of the speakers and will faithfully reflect the
content of each interview — though minor corrections in syntax and grammar occur for
clarity, logical flow, and narrative continuity. The linguistic editing of their statements is
further required to allow an international readership to fully understand the implications

and context of their situation. A further motivation to translate their experiences in a

152 Cf. Bohler-Muller, op. cit., p. 136.
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‘based-on’ narrative format is because all the children spoke in a mixture of several lan-
guages (isiXhosa, English, Afrikaans, Zulu, and street slang), including cultural idioms
that change meaning depending on the tonal presentation of certain words. Furthermore,
a number of children did not allow me to record their accounts out of fear and mistrust,
which made a verbatim presentation of their narration challenging. The narrative style is
therefore intended to allow their statements to communicate effectively — and in their own
voices — to the broadest possible readership. The intention is to develop a methodology
that would lead to a productive meeting point between narrative story-telling, human
rights, academic reflection and social change. Worth noting at this point is that while the
material presented in this chapter is primarily based on the independent views of the chil-
dren themselves, the information is nevertheless rigorously augmented and corroborated
by basic research, personal observations as well as the views of governmental officials,
lawyers and experts working in the field of children in conflict with the law. Arguing
from a perspective that places value on the principles outlined in the previous chapters
(i.e. the principles of change and ubuntu) the experiences of the boys who were detained
at Bisho, are analysed with regard to (a) their treatment while detained and (b) their rein-

tegration into society thereafter.

To start with, the chapter’s first section centres on a close analysis of their treatment while
in the care of the state. In this regard, a particular focus will fall on various degrees of
neglect, abuse and punishment brought on either by a lack of skills or a deliberate disre-
gard for the physical and psychological vulnerability of detained children. The second
section will build on these findings by emphasising the detrimental impact of certain so-
cial situations and public attitudes on the successful rehabilitation and reintegration of
children in conflict with the law. These conditions include (among others) gangsterism,
lack of education, apathy as well as the effects of social isolation. Ultimately, the chapter
will illustrate how the accounts of the Bisho boys paint a troubling picture — notably that,
despite the strength of the legal framework described in the previous chapter, the human
rights of many South African children are in practice infringed upon through manipula-
tion, abuse and abandonment to the extent that the cycle of crime cannot be broken, but

only reinforced.
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A. Case Background: The Human Right to be Heard

The Bisho Child and Youth Care Centre was established in terms of Chapter 13 of the
Children’s Act 38 of 2005.'33 The Centre was generally regarded as an equipped and well-
designed facility, competently managed to the extent of fulfilling its mandate without
significant challenges. In 2013, this changed as the Centre was suddenly (and allegedly)
closed by the government for unknown reasons. Consequently, the children were relo-
cated to Kirkwood Prison in the Eastern Cape. A couple of months later, however, the
children were simply sent back to Bisho without being informed of the reasons why. Upon
their return, the boys learned that the centre was not only open and operational, but also
put under new management as the Department of Social Development (DSD) assumed
responsibilities for CYCC across the country. Previously, the management of CYCCs fell
under the remit of the Department of Education in the province. This shift was justified
by arguing that the DSD was better equipped both in terms of infrastructure and skillset,
to promote and protect the interests of sentenced children.'>* In 2015 however, nineteen
boys were once more unlawfully removed from the facility and scattered across the East-
ern Cape. Bisho claimed this needed to be done because the boys were not only unruly
and disrespectful, but also intent on maliciously destroying property at the Centre. In the
progress report of one of the boys (Sabelo) submitted by the Centre, the management

itself described the situation and the boys in the following way:

... the reason why Sabelo and the other children were removed from the Centre to
the Qumbu Child and Youth Care Centre is because ever since the beginning of last
year [2015], the children were displaying bad behaviour such as vandalizing the
property, beating staff members, beating other children, escaping from custody, in-
sulting officials, formation of gangsters [sic] and practicing of prison subculture and

153 South Africa, Children’s Act 38 of 2005, Available from http://www.justice.gov.za/legislation/acts/2005-
038%20childrensact.pdf (accessed 4 July 2018), pp. 195-212. The Children’s Act (CA) deals with all
matters related to the protection, care and welfare of children in South Africa, while the CJ4 focuses
on all matters dealing with children who come in conflict with the law. Significantly, the CA defines
parental responsibilities, provides for early intervention, protects children with disabilities and provides
for child development. It relates to the CJA, since it makes provisions for child courts and the estab-
lishment of CYCCs. It thus predates the CJ4 and deals with all matters related to children. The two
acts thus operate in unison.

154 Application to the High Court of South Africa, Eastern Cape Division, Bisho Boys vs. State, C-CA&R
202/16, August 2016, p. 11 (I have not listed the boys’ names in the case reference due to this study’s
intent not to reveal their full names out of respect).
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use of dagga [cannabis] in the centre.'>

After being bounced around several facilities without the knowledge of their families, a
high court order finally sentenced several of these boys to an adult prison called
Mdantsane Correctional Centre. This came about due to an incident that occurred at the
Centre in late November 2015 when staff members unexpectedly went on a two-week
unannounced strike that left the children locked in their dormitories without food and
other forms of care. They were not so much protesting as simply staying away from the
dormitories, allegedly fearing for their safety due to the violent behaviour of the boys. As
a result of the strike, the boys revolted, breaking into the kitchen in order to find food and
clean clothes. Moreover, due to the fact that the gates were left open, a few boys ab-
sconded, though most stayed on the premises, not wanting to cause any additional prob-
lems for themselves other than those to fend for their basic human needs. The DSD in the
Eastern Cape however saw fit to bring an ex parte application against ten of the nineteen
boys, arguing destructive behaviour inappropriate for a restorative and rehabilitative en-
vironment such as Bisho. However, an ex parte application can only apply if it does not
negatively affect the human rights of any individual.!>® Such action against the boys thus
raised several red flags, which led to the University of Pretoria’s Centre for Child Law
(CCL) taking on their case on a pro bono basis. Stanley Malematja of the CCL team who
represented the boys, argues that an ex parte application is decidedly inappropriate in the

case of the boys at Bisho because:

[t]hey existed. They have the right to be heard. Because you can’t just say: ‘These
boys are naughty, they are unruly. Can you please just dump them into prison?’ You
don’t! You don’t do that! They [the DSD] were supposed to make a proper applica-
tion where the boys get proper legal representation and their cases are brought before
the court. [T]he original sentence was to Bisho, not prison. If their respective courts
found that these boys were deserving of detention in prison, they would have done
that. But the court, acting in the best interests of these children, sentenced them to a
CYCC to go and receive certain programmes and entrusted them to the Department

155 Y. Magoqwana and L. Nanto, ‘Progress Report: Sabelo’, Department of Social Development, Eastern
Cape, para. 13, p. 8. (Note: These reports were only done because the court order them in 2016).

156 For example, one usually finds an ex parte application in cases associated with a marriage in which one
of the parties has been missing for more than fifteen years and the applicant wishes to remarry. Given
that the person has been missing for over a decade, the court can declare the marriage annulled on
account of a ‘presumption of death’. It therefore does not negatively impact on any person’s quality of
life. It allows the applicant however to continue living his/her life to the full.

56



of Social Development — the guardian of the children in our democratic society.
Now, this very same department is the one that drags the boys out of the facility to
which they are sentenced and dumps them in a facility where they are not even sup-
posed to be lawfully."’

Given the fact that the boys were ignorant about the case and court order against them,
the core of the CCL argument entailed that not only was the ex parte application inappro-
priate, but their rights were also infringed upon in that they were denied the principle of
audi alteram partem — the human right to be heard when accused. Such an action thus
amounted to a blatant disregard of the original sentences that sought to divert these chil-
dren way from the criminal justice system ... as the Child Justice Act (CJA) stipulates.
The very fact that they were sentenced to Mdantsane acted against the duties of the DSD
as an authority mandated to restoratively act in the best interests of the child. In the end,
the court overseeing the appeals by the CCL agreed that such an action was inappropriate.
The boys were immediately released with time served. Yet, although they were released,
the events that occurred in November 2015 were not investigated and dealt with — despite
obvious failings on the part of the Centre. At the time of writing, the management has not

changed, despite proven malpractice.

The sections below will begin to reveal only a few of the most serious violations that
occurred at Bisho, so as to in the next chapter make concrete recommendations based on

the findings and observations discussed here.

B. Treatment while within the System

1. Complaints

Sabelo (alias) was convicted of two counts of robbery with aggravating circumstances
and sentenced to Bisho for a four-year period in 2013. Speaking to him at his home in
Zwelitsha (King Williams Town), he demonstrated a high level of knowledge about his
rights and the procedural requirements of the Centre, which far exceeded the awareness
of the other boys. He communicated with authority and conviction, while being able to

recount events in a way that allowed me to form a comprehensive understanding of what

157 Interview with lawyer Stanley Malematja, University of Pretoria, 24 February 2018.
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the children went through. Like the other participants, Sabelo not only spoke about his
own ordeal, but made sure to always draw attention to the experiences of the other boys
as well. Due to his intelligence and ability to stand up for his own rights, he was elected
by the other children to represent them when they wanted to submit a complaint. Even
the Centre’s social workers elected him as a quasi ‘board member’ tasked with represent-
ing the interests of his fellow detainees. When the situation at Bisho broke down, Sabelo
was also the one informing the police about their treatment. He recalls that things started
spiralling downwards fast when an incident occurred that convinced the boys that neither
the careworkers nor management were taking their complaints seriously.'*® Ernest (alias),
a 17-year-old boy serving a three-year sentence for rape, also remembers the incident
clearly: ‘We were allowed to make one phone call a week of less than one minute. To me
it was just a matter of “hello” and “goodbye”. One minute was not enough and we
couldn’t talk in private. We had to talk in front of social workers like Ms Adams.’!>
Corroborating Ernest’s statement, Zach (alias), an Afrikaans speaking boy, expressed
deep discomfort with the way telephoning home was handled by the Centre. ‘You can’t
talk freely’, he pointed out, ‘because they are just sitting there in front of you. I would
usually speak to my people in Afrikaans. But that was not permitted. You have to speak
in English. They want to hear what we said to our people. So, we had to start fighting for
our rights.’'®® Not only were they not allowed to speak in their mother tongues, but the
social workers also imposed a strict time limit of a single minute per child. ‘If you pass
one minute,” Ernest recalls, ‘they would just cut the phone. They didn’t even tell you time
was up. They just cut the phone. Most of the time I didn’t even make a call, because |

2161

knew one minute was not enough.”'®" The boys decided together to formally complain

about the telephone situation and asked to speak to a representative of the DSD.

He came, but didn’t do anything himself. He just wrote down our complaints and
said he was going to take it to Social Development. The next day though, we were
asked to move a few chairs from school to the administration office. There I saw a
piece of paper in the rubbish bin and it looked very familiar, because it was a yellow
type of A4 paper. I took the paper out of the rubbish bin and I noticed these were all

158
159

Interview with Sabelo, Eastern Cape, 26 September 2017.
Interview with Ernest, East London, 25 September 2017.
160 Interview with Zach, Port Elizabeth, 29 September 2017.
161 Interview with Ernest, East London, 25 September 2017.
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of our complaints! They were shoved into a bin! I took that paper, folded it and
placed it in my pocket. After that, I called Anathi [alias] and showed him the paper.
The guy who came to listen to us yesterday, the head of whatever ... of social devel-
opment as they claimed ... he took our complaints, but they ended up in a bin. Anathi
wanted to show the other guys, but I told him not to. They will just get angry because
nobody is taking us seriously, nobody is caring about us. They might vandalise the
place out of anger.'®

Ernest continued by pointing out that if the boys felt that they were listened to and people
cared about it, nothing that happened at Bisho would have happened, because the boys
would have felt cared about. As could be expected, there were several boys at Bisho who
needed special care to manage anger. Whenever they felt ignored and/or disrespected by
the staff members, they would lash out. Moreover, feelings of frustration were only exas-
perated by the fact that management often saw fit to punish the boys for raising com-
plaints. Malematja for example stated that on several occasions management would re-
spond by locking the children up for several hours so as to ‘keep them from saying any-
thing.”'%® Being locked up simply because they voiced their concerns triggered rebellious
and often violent behaviour in several boys. This in turn led the guards to respond aggres-
sively as well, manhandling the children who exhibited defiant behaviour. Furthermore,
if the staff were unable to control the situation, the police would be called and the situation
would escalate even more. The result, Ernest noted, was a war between the detainees and
the caretakers. ‘It was really difficult to be at Bisho. It was a nice place. It was comfortable
with nice things. But our behaviour and that of the caretakers were not good. It was like
a war going on. On and off, on and off.”!%* The situation was not improved by the fact
that, as Sabelo notes, the change in management also affected their visitation rights to a
significant extent.'®> When some of the boys first arrived at the centre in 2013, it was
properly managed. For example, when family members arrived too late for visiting times,
they would be provided accommodation and food. However, when the children returned
to Bisho from Kirkwood Prison, visiting times were not only reduced, but parents, who

often travelled long distances at significant expense, would be turned away if they arrived
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Interview with Ernest, East London, 25 September 2017.

Interview with Stanley Malematja, University of Pretoria, 24 February 2018.
Interview with Ernest, East London, 25 September 2017.

Interview with Sabelo, Eastern Cape, 26 September 2017.
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too late. Additionally, new members of staff started calling the boys names on a regular
basis. Kanelo (alias) recalled one particular careworker telling them ‘I wish you guys
would just die. I mean, you guys are useless. That is why your parents don’t want you.
That is why you have been dumped here. Now we have to come and deal with you peo-
ple.’' They also swore at them about the crimes they committed. ‘You rapist!” ‘You
murderer!’'%” Moreover, they were not granted private consultations with visitors. On
several occasions, when a child had visible bruises as a result of an assault by staff, man-
agement refused the parents permission to see their children. The anger that such disre-
gard for their complaints and rights invoked in the children slowly started to fester — par-
ticularly with children who already had violent tendencies and gang affiliations. In 2015,
when once more ignored after complaining about the lack of programmes, several chil-
dren said they had enough of not being taken seriously. They started organising under the
leadership of a boy who not only had anger issues, but also gang affiliations. Ernest noted
that this scared the careworkers, who went on strike in response. However, acknowledg-
ing the fact that the children were not wholly innocent due to their provocative behaviour,
the vandalism that occurred at the centre twice (in 2013 and in 2015) could have been
avoided if the adults saw them as children, not criminals, and treated them with respect

and the dignity they deserved.

2. Constant Relocation

Given the boys’ behaviour, the Centre apparently made several attempts to get rid of them
by often secretly transferring them at night to other facilities. Sabelo for example was
moved between facilities eight times in the space of three years. This surely cannot be

conducive to a productive and rehabilitative learning environment (see Fig. 7).

Enkuliswene West Bank John X Bisho CYCC Kirkwood Bisho CYCC Qumbu CYCC Mdantsane

Poli : } :
olice Station e Bt Merviman CYCC P Prison

Figure 7: Between 2013 and 2016, Sabelo (and several of the other boys) was transferred eight times

He was first arrested in his village after police confronted his mother at their home about

166 Interview with Stanley Malematja, University of Pretoria, 24 February 2018.
167 Interview with Stanley Malematja, University of Pretoria, 24 February 2018.
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what he had done. He quickly admitted all wrong-doing and was subsequently taken to
King Williams Town Police Station. There he was brought before the magistrate within

168 He was then trans-

48 hours — well in line with the regulations stipulated by the CJA.
ported from King Williams Town to Port Elizabeth (252km) due to the fact that there was
no facility for juveniles in his immediate area at the time. Arriving in Port Elizabeth,
Sabelo was placed in Enkuliswene Care Centre, but was soon transferred back the way
he came to East London’s West Bank Prison (284km). Here he stayed for a period of six
months while awaiting trial, though had to be moved yet again due to his status as a child.
Consequently, Sabelo found himself transferred to John X Merriman Child and Youth
Care Centre (10km), a facility specifically for children awaiting trial.'®® Being formally
charged, the court placed Sabelo in Bisho (56km) for four years to undergo a series of
rehabilitative programmes. Within two months of arriving at Bisho however, the children

at the facility were told that the centre was closing and that they will be moved once more.

This time, he was sent to Kirkwood Prison (307km):

When we got to Kirkwood Prison, though, some of the boys were released into the
custody of their families, which confused us. When we enquired with our social
workers why some where released and others not, they told us to ask the prison, as
it was not their business to inform us about our imprisonment. The best we could get
out of the prison management though was that we were to be returned to Bisho. I
was fine with it, because my papers said I belong to Bisho and things were not good
at Kirkwood. The cells were cold, we did not receive any medical treatment and

social workers there told us we were not their problem.'”

Arriving back at a decidedly ‘not closed’ Centre (307km), things escalated out of control
at Bisho due to the changes implemented by the new management. This came as a surprise

to all the boys who had been at Bisho. Sabelo did not mind returning to Bisho because he

was keen on bettering himself by attending programmes and school.

168 Cf. Child Justice Act, op. cit., ss. 20 (5), p. 17.

169 T visited John X Merriman CYCC on 27 September 2017, but was not allowed to speak to children. The
boys were kept under supervision with the clear intension not to allow accidental meeting. I was showed
around the facility, which looked well taken care of and well-designed. I was not allowed to visit certain
dormitories at the back of the facility. At the time of visiting, the centre had just been transferred from
private to governmental management. The girls’ dormitory was occupied by only one girl, who was still
curled up in bed around midday. The only other person in the building was a careworker, who kept
herself busy by scrolling the internet on her phone.

170 Interview with Sabelo, Eastern Cape, 26 September 2017.
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At Bisho, everything was better. At the time I went there the first time, it was under
the management of this white guy who made sure we always had stuff to do. I felt I
was really benefiting from school then. We were allowed to go to the gym, play
sports, do boxing. On days we had nothing to do staff even gave us bicycles and
allowed us to ride around the yard. We were also allowed to perform the drum songs
we created, sing and tell our personal stories to each other. All that changed when
Ms Nanto became the head of the centre when we returned to Bisho the second time.
Nothing was taken seriously from then on and the programmes disappeared. We
were told the programmes will change because Social Development was taking over
from the Department of Education [...] We were not treated fairly from then on. So
we used to ask, “Where is that white man? Where is he? Why is the situation like

this? Our complaints are not being attended to, what is happening?”'”!

Sabelo was correct. Things did change — to nothing at all. After the children revolted in
2015 due to the situation at the Centre, Sabelo and eighteen other boys found themselves
on their way to Qumbu CYCC (389km). Here, they were isolated from the children al-
ready detained there because they were sentenced children placed in an awaiting-trial
facility. Here, they were not treated equally, especially with regard to food. They had to
wait until the other children finished eating and were then given the leftovers, which they
had to eat by sharing cutlery or by eating directly from the pots.'”? Dubbed the dangerous
trouble-makers from Bisho, the boys were loaded into vans once more and taken to
Mdantsane Prisons in Fort Jackson (309km) where their case was picked up by the CCL.
This means that during the period of his detention, Sabelo was transported back and forth

between facilities an approximated distance of 1914km in total.

Throughout all of this, the boys were never informed why they were being transferred.
As reflected in the statement above, when they asked for reasons related to their transfers,
they would either be ignored or their concerns would be dismissed because they were
‘difficult child criminals’. The boys admitted that disregard for their needs regularly led
them to disobedience, sometimes causing conflict to escalate out of control. In the name
of maintaining order, this also resulted in disproportionate punishment. Asked whether

he thought the punishment at Bisho amounted to torture, Malematja responded:

171" Interview with Sabelo, Eastern Cape, 26 September 2017.
172 Interview with Sabelo, Eastern Cape, 26 September 2017.
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Definitely. Those boys were tortured. Definitely [...] From the day they entered
Bisho Child and Youth Care Centre, they were tortured. They are victims of a broken
system, because there is nothing positive that the boys narrated. I mean, some of the
boys even opted to stay in prison. I mean, if prison is the better option than Bisho,
then really — something is wrong.'”

The following section recounts only some of the punishment measures administered by

the staff at Bisho — punishment that in the words of Ernest ‘was like being tortured’.!”*

3. Treatment / Punishment

Anathi (alias) pointed to his leg. ‘After being accused of rape, the girl’s father stabbed
me.” Out of all the boys I interviewed, Anathi was the only one who claimed innocence.
‘Actually, only the girl’s side of the story was considered. I was never given the oppor-
tunity to defend myself. After I got stitched up from being stabbed, I stayed indoors for
three days before going to court. There nobody cared to listen to me. So, in my opinion
the trial was not handled fairly’.!”> He was subsequently sentenced in 2013 to four years
correctional supervision in terms of section 76 of the Child Justice Act and arrived at the
Centre already feeling a strong sense of injustice. But when they were transferred to the
juvenile section of Kirkwood Prison (after Bisho was purportedly set to shut down) things

started going from bad to worse:

[In prison] I moved with the wind and did everything that my peers did, whether it
was good or bad. I was so stressed that I could not take my own decisions. We wore
the same orange prison uniforms as normal prisoners — that unsettled me a great deal.
When we got there, we were told to stand in a queue. They took our clothes, searched
us and then the prison wardens were instructed to beat us. We couldn’t tell the police,
because they would do the same [...] As part of our punishment, they would often
wake us up really early in the morning, tell us to go outside and get undressed from
the waist up. We were then made to do exercises I don’t know for how many hours

— until the sun touched our bodies.'”®

Ernest states that this type of punishment could happen any time from three o’clock in

173 Interview with Stanley Malematja, University of Pretoria, 24 February 2018.

174 Interview with Emest, East London, 25 September 2017.

175 Interview with Anathi, East London, 25 September 2017: We could not do the interview at his home,
because his ‘home’ was a shebeen (local pub) where at eleven o’clock in the morning people were
already drunk on beer. His aunt gave permission for him to accompany us to a more suitable environ-
ment for such a personal interview.

176 Interview with Anathi, East London, 25 September 2017.
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the morning. ‘At that time, it is really, really cold. As soon as the sun comes out, they
would take us back into our cells. Sometimes we were beaten on our backs with a pipe if
you disobeyed the orders of the prison. At Kirkwood however, I was never assaulted — [
was way too careful. I didn’t want to get beaten by those guys, because ... you see people
who come out of prison...They stay inside for 25 years, come out, live three months and
then they die. Why do they die? They die because they get beaten by the police. It is
injuries inside ... and in the world outside you can’t take it no more. Just when you start
to live, then you die.”!”” Sometimes though (especially at Bisho and Qumbu), the children
felt they needed to defend themselves, not so much from other children, but rather from

their careworkers and security guards.

There was this group of employees [at Bisho] — male caretakers — who would bring
sticks and pipes. The thing that I hated was that they would not punish you where
you were. They would first lock you up on your own, and then come to your room
as a group. A group of them. You can’t fight a group of adults! All of them would
overpower you. Especially a young kid like me. I couldn’t fight back. I was assaulted
many times. Especially by one guy, his name is David. He is also an employee. That
guy used to beat me a lot, but I couldn’t do anything. I couldn’t fight him. The only
thing I could do was to tell him: ‘You know what? If you want to beat me, beat me.
But I am going to get you one day for this. I am going to get you.” That was the only
thing I told him. He really used to beat me a lot! They used to have this male group
of caretakers who, if one guy did not want to beat us, they used to force him to do
something to us. I thought that wasn’t nice [...] They would say, ‘We won’t leave
you alone until you hit that kid.” That was what ran through their mentality.'”

The careworker, David, was mentioned by several of the boys for his violent tendencies
towards the children at the Centre. Zach described it: ‘There was this man there ... I will
never forget ... They called him Mr David. He was the guy! He was the one who always
wanted to beat us. He thought he was the strong guy at Bisho, thinking he could throw
around his weight. He would just decide: ‘Everyone to your rooms’ and then he would
tell the other workers to beat us.”'”® Anathi augmented this by saying that the police were
often summoned to deal with the boys when the careworkers felt overwhelmed. ‘You
were locked in a room, forced to lie down and the police would be called to stamp on

your fingers while wearing their boots.”'®® What is more, Ernest, Zach and Sabelo all
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178

Interview with Ermest, East London, 25 September 2017.
Interview with Ermest, East London, 25 September 2017.
179 Interview with Zach, Port Elizabeth, 29 September 2017.
180 Interview with Anathi, East London, 25 September 2017.
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recall an incident when Xola (alias) was so severely beaten that he returned with a broken
arm that never properly healed despite receiving medical treatment. Today, his arm has a
huge hump where the bone was broken. Zach recounted that Xola underwent more sur-
gery after his release from Mdantsane in the effort to correct the damage. In fact, accord-
ing to the boys, Xola was beaten in a designated room set aside especially for beating the
children who misbehave. Andile (alias) for instance recalled how one boy was taken to a
‘small room’ away from everyone before being pepper-sprayed by David. When Andile
tried to prevent that, David turned around and started assaulting him t00.!8! Upon inves-

tigation, that boy who was pepper-sprayed turned out to be Kanelo (alias):

It was a Friday evening, when according to the rules of the Centre they were allowed to
stay up a bit later to watch television before being taken to their rooms for lock up. That
evening, however, they were instructed to go to bed much earlier. Kanelo refused and
was subsequently beaten up. He also ended up in isolation with another boy called Temba
(alias). The room they were taken to, Kanelo said, was in the staff area near the reception
away from the dormitories (Fig. 8).

It happened that time after we were left alone and some of us went out of the Centre.

We were not running away, we just went out and came back. But the police found

us, they brought us back and beat us. But before they beat us, they cuffed our legs
together and put us in a room near the reception. It was really painful.'®

Malematja described the effects of the cuffs as a ‘python’s grip’.'®3 Every time the boys
moved it tightened more, cutting into their flesh. During the interview, Kanelo revealed
the scar around his ankle where the cuffs clearly left its mark. During their time in isola-
tion, they were not given anything to eat for several hours before finally being each
brought some food and a ‘Drink-o-Pop’ juice. Since he never liked the taste of ‘Drink-o-
Pop’, Kanelo only ate the food. Temba on the other hand, ate and drank everything. Some
minutes after consuming the drink, Temba started having severe stomach pain. Eventually
completely crippled by the pain, he started rolling around the floor in agony, taking

Kanelo with him wherever he turned. Every movement caused the cuffs to dig even

181 Interview with Andile, Butterworth, 28 September 2017.
182 Interview with Kanelo, Port Elizabeth, 29 September 2017.
183 Interview with Stanley Malematja, University of Pretoria, 24 February 2018.
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deeper into both of their ankles. At this point, the boys specifically starting calling for the
head of the centre, since they knew she was there. They passed her by the reception when
taken to the isolation room. Yet, she quickly dismissed the boys proclaiming it is not ‘her
fault’ that they are being treated in this way. She did not ‘tell them to escape’ and that the
‘police are only doing their job.”'3* She subsequently left them in the room, cuffed and in
pain — seemingly immune to their legitimate pleas. The more Temba’s condition wors-
ened, the more they pleaded for help. Nevertheless, their cries seemed to fall on deaf ears.
It was not until Temba started vomiting, that the careworkers came. Realising the severity
of the situation, the boy was rushed to hospital where it was determined that he consumed
a poisonous substance. ‘If he didn’t arrive on time ... he would have been dead’, Ernest
claimed. ‘That is when I really got afraid. I thought, this place is not good. This place is
not good at all.”!® Looking back, Kanelo is convinced there was something in the drink,
since they were both perfectly fine up until the point the careworker brought them the
‘Drink-o-Pop’. No action was taken to determine the source of the poison or to find the

person responsible.
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Figure 8: A rough ground level plan of a section of Bisho CYCC — Drawn from memory by Ernest and con-
firmed as accurate by Sabelo and Stanley Malematja

184 Interview with Kanelo, Port Elizabeth, 29 September 2017.
185 Interview with Emest, East London, 25 September 2017.
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Several boys referred to the isolation room in their interviews, stating that boys were often
simply taken away and not seen for a while. Ernest specifically remembers boys being
taken to a little room some distance away from the dormitory. While drawing a sketch of

the centre’s layout from memory (Fig. 8), Ernest explained:

In ‘Room 1’ is where people would be isolated. Just before the exit. So, the furthest
end from the hostels [dormitories] where you cannot hear if someone is isolated. It
is far. Most of us couldn’t tell when people were in there, because if we were to hear
the noise, we would stand up for ourselves. So, they took the noise far away from us.
It is a medium sized room. It has two layers of cement where you could put mat-
tresses on, but sometimes they didn’t even give you mattresses. So, the boys would
be walking around the room for the whole night. Or if they were not walking, they
would be sitting in a corner getting cold. Sometimes in the middle of the night they
would be calling out of the toilet window, like ‘Help!” and stuff like that. They
screamed for help. The guys in the nearest hostel could hear if someone was scream-
ing — only in the middle of the night, when it is really quiet. From the other hostels
you couldn’t hear it, because the echo was not strong enough. The guys would say
though: ‘Yo bra, you know, last night, I heard Oscar scream. | heard Matomela
screaming.” And I would say ‘that is torture, they are torturing them.’'*

Previously, it was used as a smoking room, Jakes (alias) recalled. ‘So, they decided to use
it for the boys when they do wrong. They put the boys there [...] so they can feel during
punishment how it feels to be alone’.'®” Jakes was put in that room for approximately two
weeks. Referring to both the physical and psychological strain of isolation, Jakes notes:
‘It is not nice. It is like you are on an island alone. It feels like that. You don’t have a bed.
You only take your sponge and sleep on the floor. It is not nice [...] When I was put in
that room, I thought about my mother and my father. I thought a lot about them, because
I am the only child, you see. I don’t have sisters and brothers. I am my mother’s one and
only son. And I knew my mother was badly ill [...] I worried for my mother and my father

and what is happening to my family.”!88

The psychological impact with regard to how they were treated took its toll on several of

the children. Anathi notably retreated into his own world after not being allowed to attend

186 Interview with Emest, East London, 25 September 2017.
187 Interview with Jakes, Port Elizabeth, 29 September 2017.
188 Interview with Jakes, Port Elizabeth, 29 September 2017.
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his mother’s funeral. His lawyer Malematja recalls Anathi telling him during their con-
sultation that nothing seemed important anymore. When they were transferred to Qumbu
after the strike, he appeared to have given up entirely. He spent most of his time sleeping
and did not want to engage with anyone. ‘He was really depressed’, Malematja observed,
‘and didn’t care what happened next.” When they were subsequently transferred to

Mdantsane Prison, his depression only deepened. The move

[...] shocked him, because he never thought he would find himself in prison. Al-
though he was never harassed or treated badly in prison, for the first two weeks he
found it very difficult to come to terms with the fact that he was in prison — an adult
prison for that matter [...] — for a crime he committed as a child. [Nevertheless], he
said that he wished he could have been sentenced to prison from the get go, because
there is the parole system. Maybe he would have been out by then, because now he

is being tossed from pillar to post.'®’

What the above already points towards is the unofficial continuation of a practice em-
ployed during the apartheid era when dealing with children in conflict with the law. In a
discussion in this context, a state prosecutor of the Eastern Cape Province remarked open-
ly that one thing to be appreciated about apartheid was that one was allowed to sentence
children to corporal punishment. The disrespect with which people spoke about children
in conflict with the law manifested strongly in my dealings with state officials and the
adult public.’® As touched upon in the previous chapter, many people do not view a
stricter approach to discipline as negative. Asked whether he thinks centres have im-

proved since 2001, one former child offender hesitated before answering:

I don’t know really, I visit those kids every chance I get, and I see how unruly most
of them have become and how they have lost touch with discipline and respect. 1
think this Child Justice Act also has a huge influence on that, because I feel that our
system is really failing us. I don’t know how people see South Africa, but from where
I am, I think they are just missing the mark somehow. There used to be corporal
punishment and those people who set the rules now about corporal punishment, they
took power from the parents and gave it to the kids. These kids today, they can spit

139 Interview with Stanley Malematja, University of Pretoria, 24 February 2018.

190 T encountered this view of children in detention time and again. In the public domain, children are often
framed not as vulnerable youngsters, but as criminals who have lost their vulnerability due to their status
as criminals. Representatives of the DSD in the Western Cape for example told me that I cannot imagine
the type of ‘hardened criminals’ I will be dealing with in detention. These children, the official declared,
are no longer ‘real children’ since they are products of a ‘South Africa that is becoming more and more
violent’.
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on the staff member and they know you won’t do anything. In 2001 or 2000 that

didn’t happen. There was discipline. There was a proper discipline, which actually

got us in line.""

While it is true that children with difficult backgrounds are extremely challenging when
it comes to shifting their behaviour and/or view on authority, there seems to be a lack of
understanding that discipline and respect do not have to be enforced through fear of being
beaten, but it can be instilled through the manner in which one communicates and treats a
child. Respect in a functioning society thus goes both ways. The manner in which the
children were referred to — even by the public — did not connote a sense of respect or
understanding for the children. In this regard, a local newspaper reporting on the 2015
strike even referred to the boys using prison terminology. Instead of emphasising their
youth, the boys became ‘inmates’ who ‘were doing time for rape, murder and robbery’
(my italics). The regional secretary of the National Education, Health and Allied Worker’s
Union, Siyabonga Kobese blatantly refers to them as ‘convicts’, who are threatening to
‘rape our members’ [i.e. the staff at Bisho].'°? The article frames the children as a menace
to society, dangerous criminal elements hell-bent on wreaking havoc and terrorising local
communities. Referring to the boys in such terms betrays a mentality that only sees the

children in terms of their crimes and their status as offenders.

Moreover, considering for a moment that state violence was used to subdue children dur-
ing apartheid, a view as sketched above is extremely problematic. Take for instance the
results of a study on state crime conducted between 1984 and 1986 where researchers
collected data on the psychological impact that conflict with the law had on street chil-
dren. Employing the so-called ‘draw and tell’ method a number of children in South Af-
rica were asked to draw their experiences with law enforcement. Significantly, their draw-
ings did not reflect feelings of safety and respect. It rather reflected fear and anger due to
the violence they encountered — often in the name of discipline. Williams points out that

the drawings produced during the study evidenced ‘how macro-abuse of state power

Y1 Interview with a former child detainee who now himself works with children in detention, Krugersdorp,

26 February 2018.

Fengu, M., ‘Search on for escaped inmate’, Dispatch LIVE, 10 November 2015, Available from
https://www.dispatchlive.co.za/news/2015-11-10-search-on-for-escaped-inmate/ (accessed 06 August
2018).
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(apartheid) was translated into micro-abuse of street children through the police, military,
governmental officials and the public.” On the side of the public, it was also revealed how

vigilante groups methodically targeted street children so as to ‘““cleanse” white districts,

2193

with tacit police and political approval.

Figure 9-11: Child illustrations of state and public abuse during apartheid (© statecrime.org)

In many cases, violence was unprovoked and deliberate. A boy called Wilfred, for exam-
ple, produced a drawing depicting an incident when a woman accused him of stealing her
handbag. A police officer chased him and ended up severely beating him with no concern
about his actual innocence (Fig. 9). Another child sketched his daily reality of being reg-
ularly targeted by the police for simply walking down the street (Fig. 10). A drawing by
a child named Peter further shows the public’s complicity in the abuse of children simply
for being homeless. His drawing depicts how shopkeepers and security guards (i.e. mem-
bers of the public) regularly drove them away from public spaces by beating them. He
specifically explained that as a kid living on the streets you have to be able to ‘run fast’,
while always looking back over your shoulder so as to know ‘where the blows might
come from’ (Fig. 11). What is more, when arrested, the drawings of several children
showed them being crammed in the back of vans with aggressive dogs — a tactic often

employed by various states as a form of psychological torture (Fig. 12).!%4

A comparable situation faces contemporary street children who often come into conflict
with the law. They are still beaten, removed and chased by police, while vigilante groups
or violent mobs act independently in the name of justice. In Johannesburg for example I
interviewed one of these children, who had been arrested several times in connection with

his addiction to hard drugs. Ndumiso (alias) for instance, was assaulted by members of

193 Cf. State Crime, op. cit.
194 Cf. State Crime, op. cit.
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the public at a taxi rank after a woman identified him as the thief who robbed her of her
purse.'?> The police did nothing because he was a child addicted to drugs living on the
streets. Moreover, when talking about the police and the way they treated him, nothing
less than pure hatred reflected in his manner. They beat, chased, harassed, cuffed him,
called him names and drenched him in water. The last thing he said before storming out

of the interview room was ‘t*** the police!’

One of the most striking images of the state violence study was sketched by a boy called
Morris. It illustrates his idea of hell as being life as a child in an apartheid prison (Fig.
13). In his drawing however, I recognised a reality that many children still face today —
gangsterism, violence, drugs, rape and murder. It is a reality that children in contemporary
South Africa fear most when coming into conflict with the law. Morris’s drawing shows
the violent chaos in South African prisons as one hellish nightmare. Central to the sketch
is ‘the new boy’, presumably Morris himself, being violently assaulted on a table. The
symbolism clearly suggests rape as the boy is simultaneously stabbed by a man in the
groined area and shot through the head by a bodiless presence. Above the table, a fellow
inmate is being executed. The Pretoria Central Prison, illustrated in the drawing, routinely
executed five to six political prisoners at a time — all of which was done in a way so that
other prisoners could hear the execution being carried out. Williams notes how children
described the sound of a person’s neck snapping as similar to the sound of a cinema seat

banging upright as people stand to leave at the end of a film.
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Figure 12-13: Child illustrations of state detention (© statecrime.org)

195 Interview with Ndumiso, Johannesburg, 2 October 2017.
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With the exception of state execution, all of the events described above were at some
point relevant in the lives of the children I interviewed all across South Africa. To the
boys, being sent to prison means a real possibility to be ‘made a girl’, forced into gang-
sterism or targeted for not ‘taking a number’. For instance, a boy interviewed in Krugers-
dorp, attempted suicide by tearing open his own wrists with his teeth — rather than face
the possibility to be transferred to an adult prison when he turned eighteen.!®® Another
boy, Jacob (alias), interviewed in an awaiting trial detention centre highlighted the reality
that with ‘gangsterism it is either prison or death. There is no way out [...] I see no solu-

tion [...] I would rather choose death if that was the option they gave me.”!°’

These experiences as well as the historical images above potently illuminate how children
themselves experienced their treatment when in conflict with law enforcement and deten-
tion. It is clear that apartheid South Africa was a particularly brutal place for children,
given the way in which the legal system was arranged to snuff out resistance and the
presence of racial diversity. Yet, as the statements of the Bisho boys and other contem-
porary child detainees highlight, beatings are still very much a part of the way in which
child offenders are dealt with when in care of the state. A final example of an event that
occurred at Bisho may underscore the serious need to address institutional punishment
where it intersects with the individual social attitudes of the staff themselves. When the
boys were transported to Qumbu after the 2015 strike, the management summoned police
to restore order and remove the boys. Ernest remembers sitting close to the gate when the

police arrived:

I saw cops come in at the gate. It was violent after that. It was so violent in fact that
the cops almost shot at us. The caretakers were the ones who suggested to the cops
that ‘if these boys run away, shoot to kill — that is the only thing.” I was surprised.
Why is it a shoot to kill? This is not a shoot to kill premises [...] I got scared. They
told us to lean against the wall. They took all our USBs, all our memory cards. The
stuff we need to watch movies on the TV. They took all our stuff. They even discov-
ered some phones and they discovered some money and drugs. They told us to strip

butt naked. I got the feeling that they thought we were sticking things up our bums.'*®
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Interview with Patrick (alias), Krugersdorp, 26 February 2018.
Interview with Jacob, Krugersdorp, 30 January 2018.
Interview with Ernest, East London, 25 September 2017.
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What followed was a humiliating experience of being forcefully, yet intimately searched,
while the entire body of staff looked on. ‘They made us beg,’ Jakes recalled. ‘What made
me feel bad was that the careworkers [particularly the women] laughed at us when the
police did that. They are not supposed to do that. They are supposed to look after us. It is
their job.”!®° Zach claimed that the careworkers were taking photographs the whole time
they were being searched. He said that they even shared the photos on Facebook.??’ As
soon as the policed finished their search, the boys were told to get dressed again. Then,
they were cuffed to each other in pairs — by the ankles — and told to get into a van with
nothing more than the clothes on their backs. They subsequently left Bisho, never to re-
turn again. Worryingly, all of this happened at night, while neither the boys nor their
families understood or knew what was happening. Not even the authorities knew — only
the people present at the Centre on that day knew the boys were taken away. In the morn-
ing, the boys found themselves at Qumbu CYCC, where the saga of punishment and mis-

treatment continued in the form of beatings and the limitation of food.

Apart from the actual treatment of the boys just before leaving Bisho, the troubling di-
mension of what occurred bears evidence of a mentality that goes beyond the institution
itself. What is crucial is that it reveals a mentality rooted in the very fabric of the society
of which these caretakers are a part. The mere fact that they were able to laugh at and
therefore enjoy the humiliation and abuse of children speaks of a system that is failing,
not due to the laws that accompany it, but due to an indifferent attitude towards the dignity
and rights of children. In short, the situation at Bisho (and other centres such as Qumbu)
was one of physical as well as psychological abuse. All the boys were confronted with
beatings and isolation at some point during their time in detention — indicating the sys-
temic nature of abuse within the system. Sharpening the focus of my argument, the fol-
lowing section discusses the widespread use of isolation as an easy solution to difficult
situations. It will specifically reflect on how isolation in detention shapes a child’s sense

of worth and desire for life.

199 Interview with Jakes, Port Elizabeth, 29 September 2017.
200 Interview with Zach, Port Elizabeth, 29 September 2017: Although other boys confirmed that photos
were being taken, I could not confirm whether these were actually uploaded to the Internet.
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4. The Psychological Effects of Institutional Isolation

Vuyo (alias) has been in the system in some shape or form since the age of eight. I was
unable to interview him personally due to the fact that he was rearrested for stabbing a
neighbour shortly before his interview was scheduled. His lawyer, Malematja, however
recounted the boy’s experiences in particular detail. He described him as ‘a boy who really
has a troubled past, and I can say, a troubled present and future’.?°! As a young boy, Vuyo
notably witnessed his intoxicated mother burn to death in the shack they shared near Be-
noni. His father subsequently rejected him when he found a new wife and family. This
precipitated a spiralling life of crime as a means of survival. He quickly entered the system
and when he was first arrested he was sent to a ‘place of safety’ in Benoni. Upon learning
of his father’s rejection, some of his siblings in the Eastern Cape decided to send for him.
Unfortunately, this did not improve his situation as, after years of neglect, he came in
conflict with the law more frequently. He came to Bisho in 2012 after having been tried
and convicted under the Criminal Procedures Act (CPA) for raping another boy. This was
the first error made in Vuyo’s original conviction, since as a child he should have been
tried under the Child Justice Act, not the Criminal Procedures Act (which is meant only
for adult offenders). Upon investigation, it remains unclear as to how exactly he came to
be detained at Bisho. As noted by the CCL, it is unlikely that Vuyo was sentenced to
Bisho, given the fact that Section 276(1)(i) of the CPA, under which he was sentenced,

would make it legally impermissible to be sentenced to a CYCC.2?

Nevertheless, he somehow found his way to Bisho and once there he was immediately
separated, since he was deemed a risk to the other boys, given the nature of his crime. The
other children who were also convicted for rape, were not isolated in this deliberate fash-
1on because their cases involved the raping of girls, not boys. In his pre-trial report, Vuyo’s
behaviour was assessed as a risk to others and particularly challenging. Nevertheless, the
report emphasised that Vuyo is ‘in need of care’ so as to prevent him from ‘becoming a

regular offender’.?*> He practically spent all of his time locked up alone in a single room,

201
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Interview with Stanley Malematja, University of Pretoria, 24 February 2018.
Cf. Application to the High Court of South Africa, Eastern Cape Division, op. cit., p. 22.
Cf. Application to the High Court of South Africa, Eastern Cape Division, op. cit., p. 21.
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while hearing other boys talk to each other in adjacent cells. He questioned this isolation
desperately. Why could the other boys stay in four-bed cells? Why were they allowed to
socialise with each other while he was not? Nobody took his complaints seriously and his
loneliness escalated into desperation. Malematja pointed out that Bisho defended their
decision to isolate Vuyo because ‘they don’t want him to rape the other boys’.2* Yet Vuyo
kept on explaining: ‘I am here for rehabilitation and I am sentenced here, you can’t put
me in isolation. Who do I talk to? There is nobody who I talk to. Sometimes it pains me
to hear voices from other dormitories and to hear the boys are having fun [...] It really
hurts me [...] This isolation is breaking me down.’?%> Malematja asserted that this young
boy was never heard, which ultimately led him to consider: ‘Why should I be in a place
where I am treated differently? Definitely, I do not belong here.’?% The fact that he lacked
any sense of belonging to the community of children he was detained with caused him to

attempt suicide.

e s Ememmmeemmmes Vuyo managed to get hold of matches and one night set
his cell alight — choosing a death similar to his mother’s
(Fig. 14). He was saved from the fire, but had to be re-
suscitated at the centre for smoke inhalation. He was then
taken to hospital. After treatment of his wounds, Vuyo

was immediately brought back to Bisho where he was

' placed in isolation. Not once was he given counselling

or guidance to help him work through his past and sui-
cidal tendencies. Although no record exists of his ever
being treated or listened to by staff or councillors at the centre, Bisho claims otherwise in
Vuyo’s progress report.?’’ Despite taking responsibility for his crime and seeking rehabil-
itation, Vuyo was brushed off as a criminal. He was not treated as a traumatised child with
an extremely troubled past. His sentence became a prolonged punishment instead of a

restorative opportunity to change his life. He has been in conflict with the law most of his
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Interview with Stanley Malematja, University of Pretoria, 24 February 2018.

Cf. N. Adams and L. Nanto, ‘Progress Report: Vuyo’, Department of Social Development, Eastern
Cape, 2016, para. 11, p. 9.
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life, the cycle of crime manifesting in rejection, rape, isolation, attempted suicide and the
stabbing of a neighbour. It can thus be said that, having entered the criminal justice system
at the age of 8 years, he is the product of a system that may be impressive in theory, yet is

an ignominious fiasco in practice.

5. Preventing Rehabilitation: Opening of additional Cases as Punishment

Amazingly, despite the situation described above and the fact that Vuyo opted to deliber-
ately end his life as a result of inadequate understanding and psychological support, the
Centre was not dissuaded from also opening a criminal case of arson against the child.?*®
So, instead of providing him with a safe space to work through his suicidal thoughts, the
Centre proceeded to punish Vuyo for wanting to kill himself. In addition to the ex parte
application (see Section A above) brought against all the boys, three other cases were
opened against Vuyo during his stay at Bisho. Analysing the DSD progress reports of all
the boys, opening cases left, right and centre seem to be standard practice by the Bisho
management when confronted with inevitable behavioural challenges in work with chil-
dren in conflict with the law. Ernest, Kanelo and Xola all left the institution with a more
extensive criminal record than when they arrived.??” Similarly, Andile accumulated four
cases while detained at Bisho.?'® Andile’s progress report states that he was further pun-
ished for each transgression by being placed in isolation for an undisclosed period of time.
Given the statements of the boys above, it may be reasonably suspected that these periods

of isolation were accompanied by corporal beatings as additional punishment. Consi-

208 Cases against Vuyo: Case no. 113/06/13 for escape; Case no105/11/14 for malicious vandalism (but
was withdrawn); Case no. 76/10/2015 for arson. Cf. ‘Progress Report: Vuyo’, op. cit., p. 9.

Cases against Ernest: Case no. 79/10/14 for grievous bodily harm when he allegedly beat a careworker
(Mr Botsa), who tried to stop Zach from assaulting a security guard, (no case was made against Zach,
who allegedly beat the security guard); cf. ‘Progress Report: Ernest’, 2016, para. 11, p. 7. Cases against
Kanelo: Not one, but two cases of escape were brought against him (Case no 51/11/15 and Case no.
18/11/16); another case (no number stated) was brought against him for robbery at the Centre (he alleg-
edly stole from a member of staff and a visitor); cf. ‘Progress Report: Kanelo’, 2016, para. 11, p. 7.
Cases against Xola: Cases for escaping, vandalism and three accounts of burglary were opened, but no
case numbers were recorded. Cf. ‘Progress Report: Xola’, 2016, para. 11, p. 8.

Additional cases against Andile: Case no. 51/11/2015 for three instances of escape; another case was
opened (no case number available) for allegedly assaulting staff members and other children; Case no.
29/11/2015 for common robbery; a final case was opened for vandalism (the report does not mention
when). Cf. N. Adams and L. Nanto, ‘Progress Report: Andile’, Department of Social Development,
Eastern Cape, para. 11, 2016, pp. 8-9.
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dering for a moment that these children were sent to Bisho specifically to be diverted
from the criminal justice system and to be rehabilitated according to restorative princi-
ples, the procedure described is massively counterproductive and certainly does not ad-
dress the behavioural problems the boys may or may not have displayed while at the
Centre. All of the children were sentenced to Bisho because they committed crimes for
various reasons — mostly because they were dealing with extremely challenging personal
backgrounds. Since it is the duty of all staff members (management, social workers as
well as careworkers and guards) to assist these children to mend their ways, it is inexpli-
cable that the opposite happens — making their quest to become productive members of
society even more difficult and less likely. The case brought against Kanelo and Andile
for allegedly ‘escaping’ Bisho during the 2015 strike, may serve as a summarising illus-
tration of how the legal system failed the boys due to an ill-informed propensity to open
cases against children as a first and not last resort. When Andile’s sentence lapsed on 8
April 2016, he was not released but transferred to West Bank Prison on the charge of
escaping custody brought against him by the Bisho management. The case was against
him and Kanelo who left the Centre during the staff strike in order to buy food at the local
tuck shop. They were on their way back when the police found them. Explaining the
situation to the police, they were taken back. Yet, upon their return, the manager was
already waiting by the gate. Both boys found this strange, since the gate was left open,
and second, how did Ms Nanto know to wait for them if, as she claims, she was not there
to see them leave? They concluded to themselves, that the manager planned it due to the
fact that she wanted the boys gone. She apparently tried to convince the police to take the
boys away. Refusing to do that, the police advised her to open a case, which she did. The
case however was brought before a criminal court, not a children’s court, which would
have been the correct institution given the provision made by the Children’s Act (CA).
All matters concerning CYCCs are namely regulated by the CA so as to make sure that

children do not accidently enter the criminal justice system. As Malematja explains:

A child can abscond in two ways: either by leaving secretly without anyone know-
ing [...] Or when the child has been granted leave of absence from the CYCC does
not return. Then a child is regarded as an abscondee. The process is that once an
abscondee has been apprehended, they should be brought before a children’s court
commissioner to ascertain the facts or the reasons why this child absconded. [...]
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So it might be that the child absconded because security is not tight or he didn’t
have food [...] The Department of Social Development did not follow that process.
They just went straight to the criminal court and charged Andile [and Kanelo] with
escaping from lawful custody.?"’

If the proper process were followed, the court would have established that the gates were
left open, staff were on an unannounced strike, while the children were left without food
and proper care. After taking the matter on appeal to the Bisho High Court, the court
found in favour of the boys and the charges were dropped on 17 February 2017.

Not only does this case point towards serious misconduct by the management of Bisho,
but it also illustrates vividly how the failure to properly implement the processes provided
for by a comprehensive legal framework can have serious implications for the future of a
child. Both cases against the boys at Bisho highlighted in this chapter (the ex parte appli-
cation as well as the charge of escape) raise serious misgivings about the ability of the
Centre to act in the best interests of the children in their care. One could not blame anyone
for developing strong suspicions that the management itself was acting with malicious
intent, since how can the actions described so far not be viewed as deliberate efforts to
get rid of problematic individuals when ways should be tirelessly sought to guide children

to a future that contributes positively to society?
C. Social Situations and their Impact on Rehabilitation and Reintegration

During the course of the empirical research period, it became evident that there are sig-
nificant failures in relation to rehabilitation and reintegration. This has a lot to do with the
way in which children are treated when detained, as reflected in the previous section. But
it also has a lot to do with the fact that the children do not receive any support after being
released back into society. There was for example no effort made by the DSD to ensure
that the boys are returned to a safe and stable environment. This was clearly reflected in
the attitudes of the boys during the interviews. The boys who had relatively stable sup-
porting families were adamant that they want to be better, go back to school and stay
away from gang culture. This was particularly true for Sabelo, Ernest and Kanelo. How-

ever, other boys such as Jakes, Andile, Vuyo, Xola and Anathi, had no safe and supporting

21 Interview with Stanley Malematja, University of Pretoria, 24 February 2018.
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social structure to rely on when released. Where this support structure or sense of social
understanding was lacking, the boys were sad, scared or resigned. This clear antithesis
calls for a logical next step, which will now be addressed. I will consider some of the
burning issues in society that hinder the successful rehabilitation and reintegration of chil-

dren, like the Bisho boys, who are released back into the community.

1. Gangsterism and Loss of Community

Even before the apartheid years, gangsterism was a reality in the lives of children in im-
poverished, oppressed and marginalised societies. It reflected an urban condition where
children were left alone while their working parents were largely absent from their lives.
Gangs such as the ‘Americans’, the ‘Gestapo’ and the ‘Berliners’ rose up especially in
urban areas stricken by poverty and lawlessness. Most of these gangs imitated segments
of Western society by whom rejection of white establishments was expressed. This admi-
ration was especially suggested by their dress and the slang they have developed. The
‘Americans’ for instance dressed like the actors they saw in the gangster and film noir
movies of the 1940s and 50s. They also became known as the ‘African Robin Hoods’, as
they mostly stole goods from wealthy white men and sold it for a cheap price within their
communities. The ‘Gestapo’ and the ‘Berliners’ on the other hand took their names be-
cause, in their naivety, they regarded Hitler as a hero who dared to take on the entire white
establishment of Europe.?!? While most gangs were run by adults, a number of child gangs
sought to follow in the footsteps of the examples they saw on the streets. The ‘Vultures’
was one such a gang in Sophiatown near Johannesburg. The leader of the gang, Don Mat-
tera, explained the reasons for joining: ‘The boys could be somebody at a time when so-
ciety did not help them to be somebody.” The desire for ubuntu as discussed earlier, is
clearly noticeable in Mattera’s exposition, since, although membership of a gang ‘could
not change the injustice of the society in which they lived [...] it provided the youth of

Sophiatown with a strong sense of identity and belonging.”?!3 After the struggle of

212 See, ‘The Gangs of Sophiatown’, South Afiican History Online, 15 March 2011, Available from
http://www.sahistory.org.za/topic/gangsterism (accessed 15 February 2018). See also D. Mattera,
Memory is the Weapon. Johannesburg: Ravan Press, 1987, 2™ ed., African Morning Star Publications,
2007. Mattera wrote extensively about the social conditions prevalent in Sophiatown and specifically
focused on the issue of gangsterism.

213 Cf. “The Gangs of Sophiatown’, op. cit.
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apartheid the social situation in many townships did not improve and gang culture devel-
oped into one that thrived on the exploitation of children (cf. Chapter Two on change and
gangsterism). In most instances children are now forced to join or face the risk of being
violated or killed. Today, the so-called ‘Number Gangs’ have grown in size and popular-
ity. To become a member or to be protected by them, criminal acts such as murder, rape,
assault, stabbing or robbery are part of the initiation process. To belong to a gang in con-
temporary South Africa requires a commitment to crime, and as such being sentenced to
a prison term is regarded as a badge of honour. Unlike the ‘Vultures’ of the past, therefore,
children no longer join gangs for a sense of belonging, but as a means of survival. In many

ways, children are no longer scavenging ‘vultures’, but they themselves have become

prey.

The reality of gang culture is something every young person needs to deal with when
detained — regardless of whether they are kept in juvenile sections in prisons or in CYCCs.
The mark of gang culture is tattooed on the skins of most of the boys interviewed. Their
tattoos however were already quite old when they were first visited by representatives
from the CCL in Mdantsane Prison. This would suggest that they must have received them
in another detention centre, possibly a CYCC. In South Africa, if you do not ‘take a num-
ber’ (i.e. join a gang and have your membership tattooed on your body), you consciously
expose yourself to violence. If you are ‘clean’ from a gang (without any tattoos), you are
targeted and risk being raped and/or killed. The Bisho boys were forced to join gangs as
a means to protect themselves. Zach for example entered his sentenced already a member
of a numbers gang and was tattooed accordingly. While in detention at Bisho, he allegedly
added more tattoos, which was punished by the management by placing him in isolation
for an unknown period of time.?!* Several boys chose to keep the tattoos, while others
tried to remove them after being released, not wanting a scarlet letter engraved on their
skin of time spent in detention. Sabelo for example removed his with a knife leaving a

scar on his hand where a tattoo used to be. Xola on the other hand did not escape gang

214 Y. Magoqwana and L. Nanto, ‘Progress Report: Zach, Department of Social Development, Eastern
Cape, para. 8, p. 6.
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culture upon his release back into society.?'> Shortly before his scheduled interview, he
went missing from his community without a trace. Nevertheless, we traced his home and
tried to find him there, but discovered that his community drove him out. The dislike of
Xola’s neighbour for him could not be more obvious: ‘That boy is trouble. Nobody wants
him here. He is a naughty boy — running with his gang. He just causes trouble. He should
stay away.’?!¢ Kanelo also had tattoos — some of which he also tried to remove. Malematja
noted that they were not gang tattoos, but marks that suggested a more sinister story.

Malematja remembers seeing Kamele for the first time in prison:

Every time I spoke to [Kanelo], I became emotional [...] I looked at his hands ...
and although other boys also had the prison tattoos and everything, they said they
got them voluntarily. But when I questioned Kanelo about his tattoos, you could tell
he was victimised. I cannot remember what was written on his hands, but it is not
something that a person voluntarily writes on their skin. Nasty things were written.
You could tell that he was victimised, you know. [The boys] didn’t open up as to the
type of victimisation that occurred. So I couldn’t tell if some were sexually abused,

because they didn’t say [... ] I cannot put them in a corner, forcing them to like ‘tell

me, tell me’. That is terrible.?!”

The deeply problematic nature of the gang culture that exists throughout South Africa’s
urban environment is exemplified by the life of Jakes. Like most of the other boys, his
background and family structure greatly steered his route towards conflict with the law.
What was clear from his interview in 2017 was that he still lived in fear of death every
day. He yearns for a sense of safety, which he cannot find in the environment where he
was born and released back into. In the pre-trial report conducted by his parole officer,
Jakes’s overall situation was described as ‘unfavourable’ and ‘unconducive’ to the stable
development of a child. Korsten, his home district, is notably one of the most dangerous
districts in Port Elizabeth. It is ruled by gangsters and human traffickers. Street corners
are owned by drug dealers and pimps, while crime as well as alcohol and drug abuse are
normal companions to family life. His home, which he shared with his unmarried parents,

was described in the pre-trial report as ‘unbecoming’ and ‘jaunt’ where domestic violence

215 Xola is the boy mentioned earlier, whose arm was broken by prison guards while they were beating him
with batons.

216 T visited Xola’s community in Port Elizabeth on 29 September 2017. Given that he was missing, we
tried to find information from his neighbours on how he is.

217 Interview with Stanley Malematja, University of Pretoria, 24 February 2018.
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and substance abuse were common. According to the report, due to his vulnerability, Jakes
was ‘forced to become streetwise’, which brought him into contact with crime. Despite
his hardships, the report continues that there was no sign of any ‘professional intervention
to rescue him from becoming a danger not only to himself but also to society at large.’*!?
His overall demeanour was described as ‘sad’ and ‘frustrated’ having ‘lost hope in his
home environment and for his future’. This was also true for the boy that arrived at the
interview for this study — a sad individual that sees no way out of his dire circumstances.
The desperation in his speaking reflects his sheer vulnerability and lack of external support
— an attitude completely understandable given the violence he has endured in his young
life: While in detention, Jakes was stabbed in the head, placed in isolation and beaten by

his caretakers. Zach specifically recalled the way in which Jakes seemed to be targeted

during his detention period:

I myself wasn’t really beaten at Bisho. I just went my way. But Jakes, they beat him
a lot — and more. Then they would leave him alone in a room and we were not al-
lowed to see him. We didn’t see him for about two weeks or something like that.
They kept on beating him. And in prison ... prison is a very different and horrible
place. The people at Bisho should never have allowed us to go there. We didn’t have
tickets [i.e. prison numbers], which meant we couldn’t go to school. We couldn’t
attend programmes. They just scolded us there, saying we are overcrowding the
prison. I remember one morning, they really beat me and Jakes. I tried to call Mr
Stan, my lawyer, but they didn’t allow me to. They never wanted us to call our law-
yers. The prison guards there, they just want to fight, fight, fight — particularly with
me and Jakes. Jakes fought back though — a lot. He fought back against the guys that
wanted to beat us for no reason. If they didn’t beat us during the night, they would

get us the next morning.*"”

A month after his release, Jakes was shot by his own cousin who belonged to a gang in
his neighbourhood. The bullet broke his collar bone and ribs while also costing him one
lung. As a result, his breathing is compromised, which limits his job prospects considera-
bly. Recently, while his mother was looking on, Jakes was also knifed in the back by a
homeless Somali man, who, while under the influence of a drug called ‘tik’, thought him
to be somebody else. ‘He wanted to stab me in my neck. So, I fought him.” Pointing to the

shoulder wound, he stressed, ‘This wound was meant for my neck. As I was fighting him,

218 Cf. Application to the High Court of South Africa, Eastern Cape Division, op. cit., pp. 26-27.
219 Interview with Zach, Port Elizabeth, 29 September 2017.

82



my phone fell. But I ran away. I didn’t care about my phone. I was running for my life.’?2°

Although clearly traumatised by the experience, Jakes pointed out that the stranger was in

a more difficult situation than he was himself.

But these boys who do these things are without a home. There are a lot of boys who
are suffering here. A lot of boys ... a lot of boys. Look around. There are a lot of boys
who suffer more than me. Who do not have a mother [...] It is not nice here. Kids!

Small children every day die here. Small children. Small children, gun shots, knives

... It is hard for me to see every day how small children get shot.?*'

In the evenings, Jakes is mostly alone at home since his mother is now critically ill in
hospital.??? His father who is in a gang has to work nightshifts several times during the
week. ‘I wish I had a brother or a sister’, Jakes noted, ‘but my mother and father are going
to die any day. So I don’t have someone I can depend on. I have no one who could take

care of me ... Sorry I am crying.’??3

Many people in this neighbourhood do not have proper houses but have to make their
homes in shipyard containers presumably provided by the local municipality (see Appen-
dix). A council worker in the district highlighted the inhumane conditions children face
due to the gangs: ‘The 9-year-old boy of my wife’s cousin is staying with us because he
refuses to go home out of fear for what might happen to him in this neighbourhood. It is
one of the worst areas in the whole of the northern suburbs. Only a week ago, I was driving
home in a taxi with my wife. As we stopped on a corner, this guy I knew was crossing the
street to fetch a five-year-old boy who was standing on the opposite side. The man was
gunned down and the boy too. Seven bullets in the boy’s body.’??* I was told by community
members that the house next to Jakes ... his neighbour’s house was attacked by a group
of gunmen. The bullets rained through the side of the house killing everyone inside. The
fact that Jakes did not seem to mind his harsh and degrading treatment in detention made
a great deal of sense after witnessing the environment he is used to. All he wants is a place

to call home and feel safe. ‘The boys who ran away and broke things at Bisho didn’t do it

220 Interview with Jakes, Port Elizabeth, 29 September 2017.

221 Interview with Jakes, Port Elizabeth, 29 September 2017.

222 She has lung cancer, low blood counts, meningitis, arthritis and is not expected to live much longer.
223 Interview with Jakes, Port Elizabeth, 29 September 2017.

224 Interview with appointed Council Guide, Port Elizabeth, 29 September 2017.
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because of the actual place. It was nice. They did it because of the way they were treated
by people there. Bisho itself is nice. It is not a place where you feel you are in danger or
where you are lost. You see, for me Bisho felt like a home with only a few things short —

my family, you know, people I love.’??

The fact that he is nineteen now and legally no longer a child made him desperate. He
wanted me to get him out of Korsten. As a minor he was legally protected from prison.?2¢
If he were to be arrested now, there would be no legal barrier to being sentenced to an
adult prison — a thought that visibly scared him. It seems only a matter of time until he is
forced to defend himself against injury and possible death, which could lead to falling foul
of the law again — this time as an adult. He seemed perplexed as to why such terrible things
are happening to him now that he is trying to stay on the straight road: ‘It is hard. I was
born with two lungs! I ask God, how can he leave me with one lung, what did I do?°??’

Reflecting on his community now that he is released, Jakes broke into tears:

That is why I want to get out of this place. You see, because there is nobody here.
Coloureds*® don’t care about each other. That is why I always say, I’d sooner die
for a Xhosa than for a Coloured, because Coloureds do not come close to other na-

tions. Coloureds like to put each other down when they see you have more than

hlm 229

This view was echoed by the council worker, who stressed with exasperation that the gov-
ernment has completely forgotten about them here in Korsten — that ubuntu has been re-
placed by individual governmental greed. In this sense, the critics of Western constitu-
tionalism in Africa may have a point when they warn that neglect of community well-
being may lead to a loss of equality within marginalised societies. As mentioned in Chap-
ter Three, sceptics of Western constitutionalism maintain that it produced individuals who
no longer find meaning in collective development. It rather thrives on selfishness that

prefers a certain materialistic focus on individual gain.?*® Seen from a contemporary per-

225 Interview with Jakes, Port Elizabeth, 29 September 2017.

226 Although given the failings of the system even the sound legal framework in place in South Africa did
not protect him from ultimately being placed in an adult prison.

227 Interview with Jakes, Port Elizabeth, 29 September 2017.

228 In the South African context ‘coloured’ or ‘Coloureds’ are not a derogatory term for the black commu-
nities. It rather refers to a very specific ethnic group who are referred to as Coloureds.

229 Interview with Jakes, Port Elizabeth, 29 September 2017.

230 Cf. Mokgoro, op. cit., p. 6. See also, Chapter Three on the South African legal framework and ubuntu.
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spective, one could argue that such a focus left room for the new form of gangsterism now
prevalent in South Africa — one that no longer rebels against white establishments by steal-
ing from the rich to give to poor communities (like the ‘African Robin Hoods)’. Instead,
as Jakes points out, we are dealing with a form of gangsterism where people would steal
from or even kill members of their own community simply because ‘they see you have
more than them.” The day before the interview, Jakes was robbed at gunpoint by two gang

members on drugs because they wanted his mobile phone:

I don’t have much — because of the situation in this area [...] When they are too high
[on drugs], they don’t have a full brain. They can’t think normally about what is right
and wrong. They just think about this thing they want. That is how these guys are.*'

What seems to drive contemporary gangsterism in South Africa is not a sense of rebellion
to state power, but a desire for personal gain and influence. A former member of the 27-
gang told me that a drive has developed in gang leaderships to form political parties. If
they were to be successful, it could have serious implications for the country, given the
politics of fear evident in societies affected by the phenomenon. This may also explain
the government’s recent consideration to employ the military against gangs — which
would in my view be unconstitutional. The risk this brings into the lives of young people

is significant, since they are usually the first to suffer when society fails.

2. Deprivation as Barrier

Andile was convicted of theft and sentenced to a year’s compulsory residence at Bisho.
Both his parents are deceased and, at the time of his interview, he was staying with his
aunt and eight children in a house of about four square metres. It is no surprise, that he
chose to spend as little time as possible at home — opting rather to walk each day to the
nearest village called Kentani. When we met him there he was visibly under the influence
of a drug he must have taken a few hours before. Malematja expressed particular concern
for Andile, pointing out that the lack of access to any stimulating environment signifi-

cantly enhanced the changes that he might reoffend:

At the time we were defending Andile and Kanelo on the absconding charge, Andile

231 Interview with Jakes, Port Elizabeth, 29 September 2017.
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was out on a conditional bail, which required him to report to Kentani Police Station

every Monday. We drove there. You saw how far Kentani Police Station is. But that

was the only viable police station. It takes almost an hour to get there. But he com-

plied with that condition. He reported at the police station every Monday of every

week [...] Andile to me is the most illiterate of the boys. He cannot read, he cannot

write. There is nothing for him really. His educational background is limited. He

stopped schooling at Grade 5, which is 11 years old.**
To be exact, Andile’s traditional hut is between Butterworth and Kentani and in the middle
of a vast rural area where small shacks are scattered across the hills (see Appendix). East
London, the nearest city, is a two-hour drive away, while it takes over an hour to walk to
Kentani. When asked about his daily routine, he simply shrugged and said, ‘I wake up,
walk to town, meet friends and go back home.’?3* This is what he does daily. The geo-
graphical spread of the poverty and isolation found in this community is overwhelming.
It is not like the urban environments where thousands of people are crammed into a small

area. Here, the economic inequality that affects the majority of South Africans stretches

out as far as the eye can see, vividly illustrating the magnitude of the problem.

Andile’s story outside of prison may not be as dramatic as that of Jakes, but the very
undramatic tragedy of his situation is no less disturbing. In detention, Andile was re-
strained by the fact that his movement was deliberately restricted to the confines of the
Centre. In freedom, paradoxically, the paralysing lack of opportunity in which he is forced
to live is just as restricting in its vastness as the confines of a prison existence. Like Jakes,
Andile has simply been left after his release with no additional prospects or skills upon
which to build a crimeless future. This begs the question what future there is for anyone
born into this environment, where there are neither chances for education nor opportuni-
ties for a job. It seems near impossible to escape this life legally. It is therefore under-
standable that Andile and countless youths in South Africa react to a futureless existence
by turning to drugs and crime. As Malematja noted, Andile left school at the age of 11 and
ended up falling victim to drug abuse at a young age which eventually brought him into
conflict with the law. The concept of CYCCs was developed in order to stop the cycle of

crime by offering children schooling, skills training and personal development

232 Interview with Stanley Malematja, University of Pretoria, 24 February 2018.
233 Interview with Andile, Butterworth, 28 September 2017.
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programmes. According to Andile, however, none of these compulsory programmes were
offered at Bisho.?** The only times he felt they were treated properly were those rare oc-
casions when they were allowed to watch TV for a bit longer or return to their rooms later
than usual. Recreational ‘treats’ were offered as an occasional reward. Restorative educa-
tion and skills training were nowhere to be found. When the boys were sent to Bisho, most
were told that they will be offered a range of programmes including school, life skills (on
drug abuse, anger management and social emotional therapy), upholstery, welding, car

mechanics, sewing as well as sports training such as rugby, soccer, gym and swimming.

We only had school and life skill programmes. None of the others were offered.

There was a swimming pool, but we were not allowed to use it. The excuse the care-

workers gave was that we will bully each other in the swimming pool and they do

not want problems. The management also came up with excuses when we com-

plained about the programmes not being there. Once we were punished because we

demanded to do car mechanics. We were locked up in our dorms for about twenty

hours because we complained. I felt I learned from the life skills programme, but it

was stopped suddenly without any notice. We didn’t ask why, because we didn’t

want to be punished.**
Zach highlighted that the care workers did not want them to do sports programmes. ‘There
was a gym as well, but we were not allowed to use it. The careworkers used it instead. I
organised our own rugby team, because there was no programme. Now, if you play rugby,
you need to gym as well. The careworkers didn’t want that. So, they made us stop [...]
The same with the swimming pool.’>*¢ According to Jakes, there were ‘many things we
couldn’t attend. My lawyer told me there were a lot of programmes at Bisho, but it must
have changed when I got there. There was a swimming pool, but we couldn’t use it. The
careworkers also didn’t want us to use the gym to lift weights, because they said it would
be dangerous for them [if we get stronger].?*’ This attitude regarding allowing the boys to

engage in physical activity was confirmed by Malematja who visited the centre to inspect

the damage and talk to the careworkers (see Appendix for photos):

They showed us the gym — and this was the surprising part. We asked, ‘Okay fine, you
have a gym. The equipment is okay and everything, but are the boys allowed to use it?’

234 Interview with Andile, Butterworth, 28 September 2017.
235 Interview with Andile, Butterworth, 28 September 2017.
236 Interview with Zach, Port Elizabeth, 29 September 2017.
237 Interview with Jakes, Port Elizabeth, 29 September 2017.
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One of the careworkers literally said, ‘No, because then they are going to get strong and
they will start beating us down’. Then I said: ‘So, who uses the gym?’ He said, ‘The
staff use the gym. [The children] are not allowed to go into the gym. What if they go
into the gym and they take one of the gym bars and they start assaulting each other or
assault one of the careworkers with the steel bar?’ Then I asked, ‘But when these boys
leave the gym, what security is there? Are they not searched before they go to their
dorms?’ He was like,No, no, no. We do not want that risk. So, they are not allowed into
the gym. The gym is exclusively for the careworkers.’***

Zach also raised the gym issue in relation to the careworkers: ‘We couldn’t go to the gym
to lift some iron. No, the careworkers trained in the gym so that they can hit us.”?*® As
mentioned earlier, the situation of education and physical activity did not improve when
the boys were transferred to Qumbu CYCC. There they were deliberately treated differ-
ently from the boys who were already there, i.a. by exclusion from programmes and sports
activities. Due to the lack of a prison number at Mdantsane Prison, the boys could partic-
ipate in no programme or activity. So, they were again prevented from furthering them-
selves both intellectually and physically. When Andile and the other boys were released,
they were in no better situation than before entering the system. One could argue that they
were worse off, because now they also had a record to their names. As highlighted earlier,
several of the boys also walked out of detention with additional cases against them. The
way centres seem to deal with inevitable transgressions by troubled children is to simply
open another case. The only option Andile had upon release was to return to the life he
left behind as if nothing changed. And indeed — shortly after the interview, Andile was
rearrested for a crime and at the time of writing is awaiting sentence to an adult prison. In
the cases of both Vuyo and Andile, the cycle of crime has not been broken, and it is diffi-
cult not to blame the apathy of a social system into which they were born and the lack of

opportunity granted them by adults.

Proceeding a step on the basis of the empirical research presented above, the following
chapter will venture to put forward concrete recommendations for the linking of human
rights, principles of change, and ubuntu, with a view to show how that could enhance the

position of the child behind the crime while unveiling the custodian in the uniform.

238 Interview with Stanley Malematja, University of Pretoria, 24 February 2018.
239 Interview with Zach, Port Elizabeth, 29 September 2017.
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CHAPTER FIVE

CONCLUSIONS AND SUGGESTIONS:
TOWARDS A THEORY OF CHANGE WITHIN THE SOUTH AFRICAN CONTEXT

My thesis has approached the issue of children in conflict with the law from a holistic
perspective, which includes historical, legal and sociological dimensions. In this way, |
have ventured to illustrate that the situation of child offenders in South Africa necessitates
an awareness of the multi-dimensional nature of the issue to the extent that political and
social failings must be addressed to change deficiencies in the child justice system. The
final chapter will therefore draw together the arguments of the previous to propose specific
suggestions for progress. Particular focus will fall on the need to develop umbrella strate-
gies designed to advance holistic interdisciplinary thinking about the needs and treatment
of children in conflict with the law. On this basis, I will present specific recommendations
based on the logic of my empirical observations documented in the thesis. These will
highlight the need to change attitudes, expand knowledge and develop skills. 1 will argue
that these three intertwined pillars are crucial to a system designed to protect children —

and by extension also an entire society.

What the previous three chapters revealed is that there is a special need to find ways of
addressing problematic attitudes of several groups in society: How society reacts to crime
should be addressed, which in turn impacts the mindset of officials and staff working in
the system. But how children view themselves and their value to society also needs special
attention. Next, I stressed the necessity for an educational/therapeutic environment where
child offenders can be guided towards ‘moments of realisation’ to engender decision-mak-
ing skills. I then highlighted how the attitudes of society more generally need to shift so
that children could experience a sense belonging. My own experiences in South Africa
have kindled an awareness that even human rights practitioners and policy makers should
be mindful of their own shifting attitudes due to what they bear witness t0.24° Given for

instance the extent of harm done to the boys whose stories were narrated in the previous

240" This aspect was confirmed by my empirical research phase in South Africa. The more I spoke to chil-
dren, the more I saw their suffering. The more I spoke to government officials, the less I respected how
they deal with (or ignore) the challenges of work with children in conflict with the law.
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chapter, one may be tempted to dismiss staff and management as malevolent individuals
who find pleasure in exploiting the vulnerability of child offenders.?*! While they did in
fact abuse, isolate and even torture children in their care, it is also important to see both
the behaviour of the children and the adults as a symptom of a much larger problem rooted
in the country’s traumatic past.>*> Understanding and ultimately changing the situation in
South Africa means to extend empathy in both directions — towards the children as well

as to the adults.

It is at this intersection of the emotional (i.e. empathy) and the legal (i.e. human rights)
where one may graft a holistic theory of change. Such a theory can garner positive results
by virtue of the fact that it views all perpetrators (regardless of crime, status or age) as
victims of a disastrous context without downplaying the seriousness of crimes committed.
It simultaneously enables personal growth in harmony with the needs of society at large.
The obvious culture of violence both within and outside the child justice system should
thus be approached from a more empathetic vantage point. As I have argued with refer-
ence to Trommsdorft, social change and personal development should be seen as intrin-
sically linked if lasting change is to be achieved. It emerged in my argument (Chapter
Three) that the ubuntu concept is a worldview with legal validity due to its recognition by

the Constitution, the Child Justice Act and several cases in African jurisprudence.

Given the evidence presented, this chapter will make concrete suggestions as to how the
principle of ubuntu could find practical application for a workable theory of change in
South African society. Although the scope of my thesis does not allow for the develop-
ment of a fully-fledged guide incorporating concrete practical proposals towards change,
I will offer a breakdown of the core elements that should inform the formation of such a
practical theory. I postulate that, without these elements, the change required in South
Africa will not only be difficult, but near impossible. My final chapter will call for a sys-

tem where the attitudes of people reflect the humane character of a legal framework.

281 Cf. for example how the staff members laughed and took photos of the boys when they were stripped

and beaten by the police before being shipped off to Qumbu CYCC, Chapter Four.
242 Cf. Chapter Two and Chapter Three.
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A. The Core Elements towards a new Theory of Change for South Africa

Restorative justice is not new in South Africa. As Chapter Three has shown, it has been
part of the child justice system in some shape or form since the early nineties, which has
influenced the development of legal reforms since the end of apartheid. Yet, what hap-
pened to the boys in the Eastern Cape suggests that the implementation of these ideas is
still wanting, either due to inadequate understanding of what is required or to a lack of
belief in the value of restorative processes. Often due process is not followed, while the
individual needs of children largely remain ignored. The situation in Bisho could escalate
out of control since the individuals involved chose not to subscribe (or not to subscribe
wholeheartedly) to the notion that the healing of relationships and the promotion of self-
esteem should replace punitive punishment.?* Such disregard for restorative principles
perpetuates negative behaviour of child offenders simply because, as the Bisho boys claim

themselves, feelings of rejection and neglect instil a desire to rebel.>*4

Moreover, in communities where children belong to violent gangs, fear of children culti-
vates antipathy towards young people who fall victim to these structures.?** The disrespect
and violence that these gangster-ridden environments encourage are equally symptomatic
of a widespread mindset that has infiltrated the very fabric of society and is made visible
in the way people act towards each other. It suggests the existence of a complicated net-
work of fractured personal relationships across several social structures with far-reaching
ramifications. The interplay of personal mindsets and fractured social relationships is dif-
ficult to make tangible for the development of theories applicable in practice. I therefore
propose to determine which attitudes need to be changed in the first place. In the case of

children in detention, I have isolated three necessary core levels (Fig. 15):

243 Cf. Chapter Three, pp. 30-32 and the entire Chapter Four.

244 Cf. Chapter Four, pp. 57-58.

245 This is particularly well exemplified by the lives of Jakes and Xola, both of whom struggle with rejection
and fractured social relationships (cf. Chapter Four, pp. 78-85).
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Changing Attitudes:
Core Dimension of a Workable Theory

\

Macro Level Meso Level Micro Level
Society Officials and Staff Children
Entails: Entails: Entails:

Social Restoration Professional Restoration Individual Restoration

Figure 15: Changing attitudes as a core dimension of a workable theory of change

First, the larger context is to be addressed by working closely with communities. Since
many past and contemporary traumas endure, there must be an attempt to restore lost liv-
ing areas to re-establish the protective network that existed before apartheid destroyed it,
and a mixture of gang culture and political indifference prevented its rebuilding (Social
Restoration).?*® While changing mindsets on a macro level (the general public) is proba-
bly the most difficult, I maintain that it is possible via a human rights based approach con-

taining ideas important to the communities themselves, such as those expressed by ubuntu.

As for the meso level, working closely with officials and staff in the child justice system
can impact attitudes in the direction of both child offenders and society — since not only
are officials and staff part of society, but they directly work with the children affected. It
therefore holds the potential to have immediate effect. It is thus crucial to channel re-
sources into the training of professionals working with children. Caretakers are staff mem-
bers who are in the company of the children most of all. My research has indicated that
they receive little to no training on how to understand the psychology of the children they
are responsible for. It should therefore not be surprising that abuse ultimately occurs.
Changing the mindsets of adults working with detained children through human rights
based training and educational programmes that specifically promotes restorative thinking
is in my opinion of pivotal importance. Staff are often simply overwhelmed by the situa-
tions they face and understandably become afraid when faced with potentially violent
children. Events at Bisho plainly illustrated this dimension, since the unannounced strike
in 2015 was encouraged by the fact that staff felt unable to deal with children who started

organising in response to how they were being treated. According to the boys and their

246 Cf. Chapter Two, pp. 7-11.
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lawyer, caretakers also arrived at work drunk and confrontational — suggesting an inability
to cope with the responsibilities they were given. The management at Bisho also acted in
a way that suggested either serious incompetence or simple indifference to their mandate.
Professional restoration is therefore required in order to re-establish a sense of pride
within this area. Hiring caretakers should not be a mere necessity to fulfil legal require-
ments. It should rather be seen as an investment for the future. I have observed first-hand
how a kind and thoughtful caretaker can completely shift the mindset of a child. Instilling
a belief that taking care of children in detention is not just a job, but a calling would go a

long way to ensure the system functions properly.

Finally, the purpose of restorative justice is to act in the best interests of the child. From
what I have seen during my empirical research, those organisations who work with chil-
dren on a case to case basis (micro level) have the best results in terms of restoration and
reintegration. Such an individualised approach (individual restoration) is therefore vital
for engendering a sense of belonging that encourages positive behaviour leading to a
crime-free, productive life. Children generally look towards adults in their immediate en-
vironments to understand where they fit in. The behaviour of the Bisho boys illustrates
that when children are treated negatively, they respond in kind. Engendering feelings of
purpose and belonging could therefore be the golden thread to stitch wounds across di-
vides. This is also true for every level in this model, since every person whether child,
adult, model citizen or convict, responds positively to feeling valued. Addressing attitudes
on the macro, meso and micro levels is the core of a theory seeking to change the behaviour

of children in conflict with the law and the web that led them to crime.?*’
B. Ubuntu — A Viable Pathway towards Systemic Change

For the following reasons, the principles of ubuntu as articulated in Chapter Three form a

significant part of the concept just set out: Tackling complex situations like the protection

247 These levels are not to be equated with those articulated by R. Goodman, D. Jinks and A.K. Woods
(eds.) in Social Sciences and Human Rights, Oxford, Oxford University Press, 2012. They speak of
macro, meso and micro levels in terms of the operational sectors required to effect change, whereas I
use these terms to highlight where change needs to happen. They argue that change happens when
global structures (macro), NGOs (meso) and individuals providing specific training (micro), co-operate
to change a situation. I suggest that human rights practitioners develop strategies addressing the flaws
present in these three dimensions of the problem.
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of children in conflict with the law necessarily involves dealing with a wide variety of
groups. Yet the goal is to convince individual people within these groups to act in solidar-
ity with one another at all times. Several theorists and proponents of ubuntu reason that
the interchange between group and individual behaviour is the crux of what the African
worldview has to offer (cf. Chapter Three). It can be described by the oxymoron ‘group-
centred individualism’, based on achieving personal fulfilment through social interac-
tion.?*® That is, a sense of identity emerges from acting in solidarity with others, which in
turn leads to a humane society able to act kindly towards those who stray or are different.
If such ‘meaningful relationships’ can be created between children in detention and their
caretakers, much of what happened at Bisho can be avoided and such children can be
given a positive impetus for the rest of their lives. But to this end the worldviews of adults,
societies and governments must align. Therefore, the principles of ubuntu make perfect
sense, since it relies on individual relationships in groups, which fosters a communal “at-
mosphere of happiness’. To attain this, I propose strategic development of seven ubuntu

inspired aspects. They can be summarised as follows:

1. Building Human Rights Based Infrastructures

The first recommendation underlines the relation of community identity and solidarity. In
order to prevent children from falling victim to crime, rebuilding social resilience is re-
quired. This means working towards strengthening individual mental capacities for deal-
ing with trauma. But it also means restructuring the spatial infrastructure of communities
to create areas where the informal social networks destroyed by apartheid can be allowed
to redevelop. Such spaces are areas where children could feel safe from the pressures sur-
rounding them (like gangsterism and drugs). This concurs with sociologist Robert
Sampson who points out that rebuilding social resilience in traumatised communities en-
tails the experience of ‘collective efficiency’.?* In other words, assisting communities
towards positive goals by working together has strong transformative power. The same

holds true for CYCCs, which are essentially small communities of children with traumatic

248 Cf. the arguments of Johnson, Quan-Baffour, Skelton, Tutu, Mokgoro, Shutte, Metz and Bohler-Muller
discussed in Chapter Three.
249 Cf. Pinnock, op. cit., loc. 4345-4390.
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backgrounds. All of the children I interviewed referred to the spaces they were kept as
essential to their feelings of security. Moreover, several also pointed out that being re-
moved from their communities traumatised them and hindered a committed involvement
in the programmes while detained. Forging a sense of community within CYCCs could
successfully address this issue. The experiences of the Bisho boys also illustrate how being
moved from facility to facility prevented them from evolving meaningful relationships
with their fellow detainees and staff. Instead, the lack of social infrastructure isolated the
boys even more and stagnated their rehabilitation. Moreover, the interviewees repeatedly
articulated the need for stability, secure spaces where they can express themselves freely
without fear. Shaping the physical infrastructure as well as the programmes to promote
the idea that every child can achieve success when working towards a common goal with
others, can have significant rehabilitative function. Moreover, it would counter hostile

attitudes towards fellow detainees and the staff.

2. Interpersonal Communication and Connection

Community spaces would promote communication and personal rapport between staff and
detainees, which again enhances the possibility to steer the development of the child away
from criminal tendencies. This does not take too many resources to achieve. All it takes is
for a caretaker or social worker to act with kindness by spending special time with children
without reminding them of their crimes. This was clearly not done at Bisho. Instead, the
children were dismantled by beatings, isolation and constant reminders that they are crim-
inals unwanted by their families and community. The positive impact of kindness was
particularly clear during an interview with Eric — a boy who suffers the cognitive effects
of foetal alcohol syndrome. He recalled a caretaker who did not mock his fascination with
animated films. On the contrary, he brought films to the centre and watched them with
Eric. They would discuss the stories and laugh at the jokes. Today, the memory is so pos-
itively ingrained in Eric’s recollection that talking about it inspired him to pause the inter-
view, call the centre and thank the caretaker.?*° Interpersonal connection can be developed
by cultivating relationships with people and well-funded organisations willing to support

children after their release. Hardly any child I interviewed was given support upon release.

250 Interview with Eric, Cape Town, 12 October 2017.
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Most had no choice but to return to unstable, dangerous environments. Simply removing
children from society without any guidance to reintegrate after release is not conducive to
social cohesion.?’! Communicating to young offenders that they have a place in their com-
munities despite their record, could prevent them from reoffending and entering the much

more brutal criminal justice system.

3. Self-Expression: Creative and Sports Programmes

Within Western conceptualisation, self-expression is regarded as an individualistic act
aimed at distinguishing oneself from the group. Far from being incompatible with an Afro-
communitarian perspective such as ubuntu, self-expression is central to the ‘honouring of
communal, harmonious and friendly relationships’ in a way that ultimately promotes car-

ing for the quality of life of others.?>?

Considering this within the context of the child
justice system, self-expression in a group context has great potential. Diversion pro-
grammes already incorporate family group counselling as well as group sessions where
children are encouraged to tell each other their stories. I submit there is ample room to
develop this dimension in CYCCs. Over and above educational/vocational programmes,
there should be more opportunities provided for children to engage with each other via
creative and sports programmes. [ emphasise this dimension, since when asking child de-
tainees what they most valued about their time in detention, they almost exclusively men-
tioned the value they found in engaging with other children through music, story-telling
and sports. When those elements were restricted, their behaviour and willingness to en-
gage in programmes declined. Expressing their hopes for the future most children saw
themselves not as doctors, lawyers or engineers, but as rappers, fashion designers and
football players. Moreover, as soon as they found out my background in filmmaking, their
faces lit up. I was even asked to stay longer to answer questions about ‘how we can tell
stories with a camera’. There is great potential in goal-orientated restorative programmes
that encourage children to reflect on their lives, desires and dreams via creative means,

which would also provide them with skills they can apply when released.

231 E.g. Vuyo who attempted suicide having been prevented from communicating with other children.

252 T. Metz, ‘Ubuntu and the value of self-expression in the mass media’, Communicatio, vol. 41, no. 3,
2015, p. 400.
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4. Self-Esteem and Personal Value

The suggestions above are geared towards a sense that child offenders also have some-
thing to offer the world. Staff at centres should be mindful not to create a sense that the
children are locked up for retribution. While not disregarding their crime, more focus
should be placed on how they can restore their relationship with their communities and
add value back to society.?>* This, I believe, can only be achieved when one creates an
atmosphere where children can experience detention as a new beginning. All detainees
who were in diversion programmes with mandatory detention, communicated that they
see their detention as a reset button, a clean slate. They want to start over and be better
people. Nurturing this desire to change is probably the single most important dimension
CYCCs should focus on. Lifting a child’s sense of having something to offer, allows a
child to define his/her identity as more than that of an offender. It would kindle harmony
and a desire to promote the well-being of society, since the child’s identity is intertwined
with the value he/she can offer others. Providing children with education and vocational
skills is therefore crucial. Assisting them to find work or training placements upon release
can similarly lift the quality of life of an entire community, not only that of the child
offender. Some of the worst problems I encountered throughout my research period entail
the impact of gangsterism and drug abuse on the lives of children. All of the children who
were gang members or drug addicts had severe self-esteem issues and believed they are
useless to society — so they gave up caring. The framework of a CYCC presents a great
opportunity to correct this attitude, thereby setting in motion a mechanism to also posi-
tively change the severity of these problems within society. Changing the attitudes of the
children is thus a contribution to changing the progress of society itself. Yet, this is only
possible through positive reinforcement of an environment of care, which in my experi-

ence is rare within the confines of most CYCCs at present.

5. Integration instead of Isolation — the Right to Belong

Without fail, the children I met who were involved with gangs demonstrated a deep desire

to be part of a community, to belong to something bigger than themselves. The fact that

233 This dimension was completely absent at Bisho, while I did encounter it frequently in children doing
diversion programmes under the guidance of NGOs such as NICRO and Khulisa.
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they tattooed their bodies according to the gang (sub-culture) they belong to is evidence
of this desire. When a child enters a CYCC, the ideal would be that they enter an alterna-
tive environment showing the child that people have the capacity to care about each other.
Jakes’s statements (see Chapter Four) notably communicate a loss of trust in his fellow
human beings, because he has never experienced kindness from others. Instead, he has felt
only violence. From this context he entered Bisho, where again he was only exposed to
the antagonism of others. Instead of being integrated into a system where connections with
others were healed and nurtured, he entered a centre that physically as well as emotionally
isolated him even further. Moreover, when the Bisho boys were moved to other centres,
they were deliberately kept from integrating with other detainees and staff members, be-
cause they were ‘the unruly ones’. If Bisho was managed from the beginning as an alter-
native microcosm of a community outside, these painful experiences that most likely
drove a child to crime, could have been replaced with alternative constructive experiences.
Creating positive experiences within a detention centre may sound like a ‘soft’ approach
to crime, but in fact is a way to eliminate crime by removing its incentive. CYCCs as
spaces of positive integration can impact both the emotional stability of a child, and future
decisions that causing a child to reject crime. Cultivating the idea that child detainees have
a right to belong despite detention would fulfil the CJA’s restorative impetus, and also

reflect African culture at its finest.

6. Transparency and Accountability

The Stanford Prison Experiment demonstrated to the world that if power relationships are
unstructured and unchecked, the potential for human rights abuses increases exponen-
tially.>>* The same can be said of the situation at Bisho, where management and staff
members were able to abuse their positions to the extent that they manipulated and ex-
ploited the children in their care with impunity. This is largely able to happen because the
way in which DSD runs these centres has no transparency or accountability. During my
research process, I have repeatedly sought permission to visit CYCCs, which was either

ignored or delayed until my time ran out. It took me more than a year to gain formal access

254 McLead, S., ‘The Stanford Prison Experiment’, Simply Psychology, 2017, Available from http://www.simplypsy-
chology.org/zimbardo.html (accessed 1 June 2018).
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to all CYCCs for my research, yet the conditions placed on me rendered the permission
useless for the available timeframe. These delays were often a result of officials not know-
ing who was responsible for dealing with my requests. I eventually turned to the Human
Rights Commission of South Africa for support, but even their involvement did not speed
things along. Upon receiving permission from the head office of the DSD, I was still re-
quired to also gain separate permissions from every individual province, yet nobody really
knew (or wanted to say) who was responsible for dealing with my requests. With the as-
sistance of BOSASA, a private company running several CYCCs in the country, I was
able to visit private centres in Gauteng, but was stonewalled to visit governmentally run
facilities despite repeated emails and telephone conversations. Most of my emails re-
mained unanswered, while others perpetually bounced around across the DSD. When 1|
eventually received permission from the DSD in May 2018, I was required to fund a mem-
ber of the HRCSA to accompany me on every visit, which was impossible to afford as an
independent researcher. I was further not allowed to do interviews without a staff member
present, which was one of my main conditions to ensure independence and truthful re-
sponses. Only a single province (Mpumalanga) answered a simple question about how
many children are in their care — after a delay of several of months. Moreover, requesting
permission from Bisho was denied by Ms Nanto for the reason that it is ‘too dangerous’
for me to enter the Centre. I only located former detainees by circumventing the problem
with the help of the CCL at the Law Faculty of the University of Pretoria. Other centres
did allow me to visit their facilities, but denied me the opportunity to speak to children.
Likewise, the DSD in the Western Cape also rejected my requests for unconvincing rea-
sons. They claimed my research would not have been a problem if I only wanted to speak
to the managers of their centres. Yet, because my study is based on interviewing children,
my research was ‘ethically’ not acceptable — especially if [ am not willing to provide them
with the questions I will be asking the children in advance (!). The fact that it is so difficult
to gain access to facilities as an independent researcher does not do the children in their
care any favours. Transparency is the first requirement of an ethically run organisation.
Other people, including the CCL and magistrates, had similar experiences (see below).
Transparency involves holding people to account, which is one of the cornerstones of de-

mocracy and any human/child rights based approach. Nobody at Bisho was ever held
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accountable for the failings that occurred. In fact, Ms Nanto is still the manager at the time
of writing. It is beyond me that she can still be in her position, given what has transpired
at the centre. If the CJA is to be successful, greater care should be taken to promote trans-

parency and enforce accountability.

7. Legal Reforms and Policy Changes

Despite the introduction of the CJA in 2010, a number of gaps still require attention. First,
as suggested above, no provisions and support mechanisms exist for the reintegration of
released children. This creates a calculable risk of children reoffending and falling victim
to their violent communities (cf. Vuyo, Andile and Jakes). In the current system, children
are abandoned when released, which in my view sabotages the good intentions of the law.
What is therefore required is a legal provision obligating the state to continue providing
children with programmes relevant to their situation for a specified post-sentence period.
For instance, if a child were to show specific talents for upholstery while in detention,
systems should be in place to assist the child to cultivate this skill after detention. Identi-
fying and co-operating with community businesses willing to work with the DSD would
for instance be one avenue towards ensuring a child’s continued and crime free develop-
ment. At present, members in society willing to give child offenders a chance are scant.
More should be done to protect a child from harm when released. Several children com-
municated a deep fear of being targeted by their communities due to the crime they were
convicted for. This was especially true for children who committed rape or murder. Some
children I met were ushered back into abusive family environments or gangster ridden
districts — which from my perspective did not seem to raise enough concern with profes-
sionals working in the child justice system. In this regard, integrating principles from the
Children’s Act more diligently may help bridge this disconcerting gap. Secondly, the fact
that the Bisho boys were able to disappear into the system without anybody knowing
where they are, also shows there is a significant failing on the part of the DSD and the
system as a whole. They were deliberately dumped in prison by the DSD with nobody
coming to their aid. It took an independent organisation in Pretoria to stand up for the
rights of these children. It is troubling to speculate what would have happened to these

children had the CCL not come across their predicament. A possible solution may be to
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require magistrates in child justice courts and similar functionaries to make unannounced
visits to CYCCs they sentence children to.23° Thirdly, provisions should be made enforc-
ing deadlines on centres to provide children with workable skills. For instance, learning
how to drive would improve the employability of a child upon release. If a centre offers a
driver’s licence programme, it must be able to demonstrate to the magistrate within six
months of commencement of the sentence, that it has made a concerted effort to assist the
child in passing his/her driver’s licence. Amazingly, adult prisons are managing to do this
much more effectively than child and youth care centres. In other words, the Correctional
Services are currently more successful at rehabilitating offenders than the Department of
Social Development. Finally, the fact that the management of CYCCs has been shifted
from the Department of Education to the DSD raises serious questions as to the efficiency
of the DSD.?3¢ Not only is the DSD operating without transparency and accountability as
just argued, but they are also not delivering the basic services required by both the Child
Justice Act and the Children’s Act. Legally a magistrate may only sentence a child to a
CYCC 1if there is a programme for the child’s development at that centre. While the DSD
may be able to promote social cohesions when managed competently, the required educa-
tion for this purpose is not achieved. Moreover, there appears to be a massive imbalance
between the quality of centres managed by the DSD and those outsourced to private com-
panies such as BOSASA. Nevertheless, at the time of writing the government is consider-
ing terminating all outsourced contracts, which would place all centres under the control
of the DSD. In my opinion, this places children at great risk. In order to ensure the most
comprehensive management of CYCCs, it may be beneficial to introduce interdepart-
mental cooperation between the Department of Education (DE) and the DSD: with the DE
assuming responsibilities for all academic, vocational and restorative programmes, while
the DSD controls administrative duties, recreational programmes and community devel-

opment initiatives.

255 Seeking access to Bisho in order to inform this study, I turned to the magistrate who sentenced some

of the boys to the centre. I was surprised to hear that not even the magistrate was able to visit the centre
upon request. Ms Nanto simply refused him access. This, I maintain, should not be allowed to happen,
since independent monitoring is key to ensuring human rights compliance and order.

Cf. the statements of the children at Bisho on the disintegration of restorative programmes, Chapter
Four.
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Realisation
of ubuntu
(a life of dignity and human
kindness)

Self-actualisation (achieving one's full potential
including creative activities - right to self-
expression)

Esteem Needs (prestige, feeling of accomblishment - right
to education, right to work)

Belonging and love (community, friends, intimate relationships -
right to belong)

Safty needs (security and safty - freedom from fear, freedom from torture, ill-
treamtent and inhuman treatment or punshment)

Physiological needs (food, water, warmth, rest - freedom from want)

Figure 16: Ubuntu’s hierarchy of needs

Perhaps the best way to finally illustrate the value of ubuntu as a viable pathway towards
systemic change is to draw a direct comparison to Maslow’s Hierarchy of Needs, which
often informs human rights based approaches (Fig. 16). In such a comparison, human
kindness and interconnectedness would form the pinnacle goal of an ubuntu inspired hu-
man rights based approach. From this perspective, the suggestions above as they relate to
children in conflict with the law function as a foundation from where to develop concrete
and practically applicable methods towards changing the current system as well as the

social conditions facing the majority of South African children today.

Championing community wellbeing, empathy, kindness and restoration have the best in-
terests of the child at heart and cultivate an ‘atmosphere of happiness’, dignity and respect.
If these aspects were to become engrained in the mindsets of all South Africans, events
such as those at Bisho can be prevented from ever happening again. I thus hope to have
argued convincingly that incorporating the principles of ubuntu into the human rights par-
adigm would present ways to build on the achievements of international, regional and
national child protection frameworks so as to ensure the holistic protection of children in

detention — not only in South Africa, but worldwide.
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APPENDIX

A. Bisho Child and Youth Care Centre (Photos courtesy of the Centre for Child
Law, University of Pretoria)

Some of the déméée éiledl : Some of the damage allegedly
done by the boys during the 2015 done by the boys during the 2015
staff strike. staff strike.

Damage allegedly done
as the boys broke out of
their dorms after being
abandoned by staff.

Damage allegedly
done as the boys
broke out of their
dorms after being
abandoned by staff.

B. Home Situation of Jakes and Andile

Jakes’s district — Shipyard contain- The vastness of Andile’s Isolation.
ers as homes.
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ABSTRACT - KURZBESCHREIBUNG

Abstract - English

This thesis focuses on a specific facet of human rights, notably the rights of South African
children in conflict with the law. It approaches the topic from a holistic perspective, which
includes historical, legal and sociological dimensions. In this way, the study illustrates
that considering the situation of child offenders in South Africa necessitates an acute
awareness of the multi-dimensional nature of the issue to the extent that overarching po-
litical and social failings should be addressed in any attempt to change deficiencies in the

child justice system.

Given the South African Constitution’s explicit incorporation of concepts from the Afri-
can philosophy of ubuntu, particular attention is paid to what this worldview entails and
how it can serve as a companion to the human rights paradigm. In this regard, the thesis
provides a detailed argument proposing the value of specific principles associated with
ubuntu for the promotion of interpersonal communication through a jurisprudence of care,
kindness, solidarity and dignity. To this end, first-hand empirical observations and inter-
views conducted over a period of eight months, provide insight into the experience of the

child justice system from the perspective of affected children themselves.

The specific contribution of the thesis involves the proposal of seven concrete suggestions
towards systemic change. Particular focus thus falls on the need to develop umbrella strat-
egies designed to change attitudes, expand knowledge and develop skills. It is argued that
these three intertwined pillars are crucial to a system designed to protect children — and

by extension also an entire society.

Keywords: Human Rights, Children in Conflict with the Law, South Africa,
Ubuntu, Child Law, Detention, Isolation, Change Perspective, Child and
Youth Care Centres
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Kurzbeschreibung - Deutsch

Diese Arbeit konzentriert sich auf eine spezifische Facette der Menschenrechte, ndamlich
auf die Rechte siidafrikanischer Kinder, die sich in Konflikt mit dem Gesetz befinden. Es
ndhert sich dem Thema aus einer holistischen Perspektive, welche historische, rechtliche
sowie soziologische Dimensionen umfasst. Auf diese Weise zeigt die Studie, dass die Be-
riicksichtigung der Situation von minderjdhrigen Straftdtern in Siidafrika ein akutes Be-
wusstsein fiir den multidimensionalen Charakter des Themas erfordert, sodass iibergrei-
fende politische und soziale Defizite angesprochen werden kénnen, um damit Ausfdlle in

dem Kinderrechtssystem zu beheben.

Angesichts der expliziten Einbeziehung von Konzepten aus der afrikanischen Philosophie
des Ubuntu in die siidafrikanische Verfassung, wird besonders darauf geachtet, was
diese Weltanschauung beinhaltet und wie sie als Ergdnzung zum Menschenrechtspara-
digma dienen kann. Diesbeziiglich liefert die Arbeit detaillierte Argumente und Vor-
schldge, welche den Wert spezifischer Prinzipien von Ubuntu zur Férderung von zwi-
schenmenschlichem Respekt im Hinblick auf Fiirsorge, Kommunikation, Achtsamkeit, So-
lidaritdt und Wiirde vorschldgt. Zu diesem Zweck liefern empirische Beobachtungen und
Interviews aus erster Hand, die iiber einen Zeitraum von acht Monaten durchgefiihrt wur-
den, einen Einblick in die Erfahrungen des Kinderrechtssystems aus dem Blickwinkel der

betroffenen Kinder selbst.

Der spezifische Beitrag der Arbeit beinhaltet den Vorschlag von sieben konkreten Emp-
fehlungen fiir systemische Verdnderungen. Ein besonderer Fokus liegt daher auf der Not-
wendigkeit, grundlegende Strategien zu entwickeln, die Einstellungen verdndern, Wis-
sen erweitern und Fahigkeiten entwickeln. Es wird schlieflich argumentiert, dass diese
drei miteinander verflochtenen Sdulen von entscheidender Bedeutung fiir ein System sind,

das Kinder und ihre Rechte schiitzen soll — und damit auch eine ganze Gesellschaft.

Schlagworter: Menschenrechte, Kinder in Konflikt mit dem Gesetz, Siidaf-
rika, Ubuntu, Kinderrechte, Haft, Isolation, Verdnderungsperspektive,

Kinder- und Jugendzentren
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