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A c k no wl ed gm ent s  

I  w o u l d  l i k e  to  t h an k  ev e r yo n e  w ho  p l a yed  a  c r u c i a l  r o l e  i n  m y acad em -

i c  a cco mpl i s hm en t s .  F i r s t  o f  a l l ,  I  w o u l d  l i k e  to  s t a r t  b y  t h an k in g  m y 

d ea r  mo th e r  an d  f a t h e r ,  w i th ou t  w hom  n on e  o f  t h i s  wou ld  h ave  b een  

p os s i b l e .  S eco nd l y ,  I  w o u ld  l i k e  t o  ex p r e s s  m y u t mo s t  g ra t i t u d e  t o  m y 

s up e r v i s o r  Un iv .P ro f . Dr . Dr .h c .  Pe t e r  F i s ch e r  f o r  h i s  gu id an ce .  F i n a l l y ,  

b u t  p ro f ou nd l y ,  I  w o u l d  l i k e  t o  t h ank  to  t h i s  b e au t i f u l  cou n t r y an d  i t s  

p e op l e  fo r  m ak in g  m e  a l wa ys  f ee l  hom e …  
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A b s t r ac t  

 

A s  a  r es u l t  o f  so v er e i gn t y ,  s t a t es  t h em s e lv e s ,  co nd uc t  j u d i c i a l  a c t i v i t i e s  

o f  t h e i r  cou n t r i e s .  T h es e  ac t i v i t i e s  a r e  t h e  re f l e c t io n  o f  s ov e r e i gn t y  

r i gh t s .  H en ce ,  s t a t es  do  no t  a l l o w  f o r e i gn  i n t e r f e r en ce  w hen  p er f o r mi ng 

t h es e  ac t i v i t i e s .  Con s eq u en t l y ,  a  d om es t i c  d i s pu t e  h as  t o  b e  r e so l v ed  b y  

t h e  na t i on a l  cou r t s  o f  t h e  s t a t e s .  H o w ev e r ,  du e  to  i n c r eased  i n t e rn a t i on -

a l  i n t e r ac t io ns ,  m an y d i sp u t es  b egan  t o  hav e  fo r e i gn  e l em en t s ;  t hu s ,  a  

j ud gm en t  o f  a  n a t io n a l  co u r t  m us t  a l so  h av e  l ega l  e f f ec t  i n  t h e  s t a t e  i n  

w h ich  o n e  o f  t h e  pa r t i e s  i s  n a t i on a l .  O t he r wi s e ,  t h e  s t r i c t  i mp l em en t a -

t i o n  o f  t h e  r u l e  t ha t  t h e  n a t i on a l  co ur t  j u d gment s  a r e  e f f ec t iv e  s o l e l y 

w i t h i n  t h e  co un t r y  w h er e  th e y a r e  i s s u ed  can  r e su l t  i n  n ega t i v e  cons e -

q u en ces  i n  i n t e r s t a t e  r e l a t i o ns  and  w i t h i n  t he  r e l a t i on sh ip s  b e t w een  

n a tu r a l  pe r so ns .  Fo r  t h e  r e a so ns  d i s cus s ed  ab ov e ,  t he  i n t e rn a t i on a l  

co mmu ni t y h a s  ad op t ed  t h e  p r o cedu r e  o f  r e co gn i t i on  a nd  e n f o rcemen t  i n  

w h ich  t h e  n a t i on a l  co u r t  j ud gm en t s  wou ld  b e  a l l ow ed  to  hav e  ex t r a t e r r i -

t o r i a l  l ega l  e f f ec t  i n  an o t h er  co un t r y u n d e r  c e r t a i n  con d i t i on s .   

 

In t r o d u c t i on  

 

T h e  Eu ro p ean  Comm un i t y w as  o n e  o f  t h e  f i r s t  t o  ado p t  t h e  re co gn i t i o n  

an d  en fo r cem en t  p ro ced u r e ;  s imp l i f i c a t io n  o f  fo rm a l i t i e s  co n cer n i n g  t h e  

r eco gn i t i o n  and  en f o r cem e n t  o f  j u d i c i a l  j u d gm ent s  and  a r b i t r a l  awa r ds  

u n de r  A r t i c l e  2 20  o f  t h e  T r ea t y o f  R om e w as  amo n g th e  i s s u es  t o  b e  n e -

go t i a t ed  b y t h e  M em b er  S t a t es .  Th e r e f o r e ,  ‘ ’ Bru ss e l s  Con v en t io n  o n  J u -

r i sd i c t i o n  an d  th e  E n fo r ce m en t  o f  J ud gm ent s  i n  C i v i l  an d  C omm er c i a l  

M a t t e r s ’ ’  was  en ac t ed  i n  1 96 8  pe r  t h e  T rea t y o f  R om e.  To w ard s  t h e  en d  

o f  t h e  1 99 0s ,  M em b er  S t a t es  b egan  t o  w o rk  on  a  n ew  Co nv en t i on  on  

r eco gn i t i o n  an d  en f o r cem en t  a im in g  to  e l imi n a t e  t h e  p rob l ems  th a t  o c -

cu r r ed  i n  t h e  imp l em en t a t i o n  o f  t he  Bru ss e l s  Co nv en t i on  o f  1 96 8 .   

 

C on s eq uen t l y,  ‘ ’ Regu l a t io n  on  J u r i sd i c t i on  an d  t h e  R ecogn i t i o n  and  En -

f o r cem en t  o f  J ud gm ent s  i n  C i v i l  and  C omm er c i a l  M a t t e r s ’ ’  n umb er ed  

4 4 / 20 01  w as  ad op ted  o n  2 2  D ecemb er  20 00 .  H o w ev e r ,  r ap p ro ch ement  

b e tw e en  t h e  M ember  S t a t e s  p r ov ed  i t  n ece ss a r y t o  m ak e  an o t h er  ch an ge  

i n  t he  l eg i s l a t i o n  to  ans w er  t h e  n eeds  o f  t h e  EC .  F in a l ly ,  o n  2 1  Ap r i l  

2 0 09 ,  t h e  C omm is s i on ’ s  r ep o r t  on  t h e  i mpl emen t a t io n  o f  t h e  

B r u ss e l s  I  R egu l a t io n  w as  ack no w l ed ged .  

 

 In  t h e  r ep o r t ,  i t  wa s  ex p r e s s ed  th e  Regu l a t io n  4 4 / 20 01  w as  f un c t io n in g  

p r op e r l y.  H o w ev er ,  t h e r e  w as  a  n eed  o f  m or e  ' ' l i b e r a l ' '  r egu l a t io n .  S in ce  

m an y am en dm ent s  w e r e  fo r es een  in  t he  r epo r t ,  i t  was  d ec i d ed  t o  ado p t  a  

n ew  r egu la t i on  f o r  l ega l  c e r t a i n t y.  
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A c c o rd in g l y,  ’ R egu l a t i on  N o  1 21 5 / 201 2  on  J u r i sd i c t io n  an d  t h e  R eco g-

n i t i on  an d  En f o r cem en t  o f  J u d gm ent s  i n  C i v i l  an d  C omm er c i a l  M at t e r s ’  

a l so  k no wn  as  t he  ‘ ‘ R ecas t  Bru ss e l s  I  R egu l a t io n ‘ ‘  en t e r ed  i n t o  fo r ce  o n  

1 0  J an u a r y 2 0 1 3  and  began  t o  be  i mplem e n t ed  o n  10  J anua r y 2 0 1 5 .   

 

T h e  r eco gn i t i on  an d  en fo r cem en t  p ro cedu r e  s i gn i f i c an t l y  r ed u ce  t h e  

w o r k - lo ad  o f  t h e  na t i on a l  co u r t s  an d  p r ev en t  t he  l o s s  o f  m on e y an d  t im e  

b y e l imi n a t i n g  th e  n eed  t o  h ea r  t h e  s am e ca se  in  mo r e  t han  o ne  cou n t r y .  

M o r eo v er ,  t h e  i n t e re s t s  o f  t h e  p e r s ons  co n cer n ed  a r e  p ro t ec t ed  and  m os t  

i mp or t an t l y,  t h e  l ega l  s ecu r i t y  i s  e s t ab l i s h ed  b y p r ev en t i n g  d i f f e r en t  

i n t e rp r e t a t io ns  o f  t h e  s ame  d i sp u t es 1.  In  i n t e rn a t i o na l  p r ac t i c e ,  a  fo r -

e i gn  cou r t  j ud gm ent  mus t  b e  ' ' r e co gn iz ed ' '  t o  be  r ega r d ed  a s  co n c lu s i ve  

ev id ence  o r  r es  j ud i ca t a  2.  On  t h e  o th e r  h and ,  t h e  p a r t i a l  o r  fu l l  en -

f o r cem en t  o f  f o r e ign  co u r t  j ud gm ent s  r equ i r e  a  d ec i s ion  o f  ex equ a t u r  

g i v en  b y t h e  com pe t en t  cou r t 3.  H o w ev e r ,  t h e  E u ro p ean  U n i o n  h as  re -

m ov ed  t h e  ex equ a tu r  p ro cedu r e  wi t h  t h e  Bru ss e l s  I  R egu l a t i on .  Th e r e  

a r e  t h eor e t i c a l  an d  p r ac t i c a l  d i f f e r en ces  i n  t h e  p r o ced u ra l  l aw  co n ce r n -

i n g  t he  r eco gn i t i o n  an d  en f o r cem en t  o f  f o r e i gn  cou r t  j u dgm ent s .  

 

A s  th e  Brus s e l s  I  R egu l a t io n  do es  no t  ex t en d  t o  pu b l i c  and  c r i mi n a l  

m at t e r s  un l ik e  i t s  T u rk i s h  co un te r p ar t  Law  N o  57 18  o f  27  N ov em b er  

2 0 07  t h e  T ur k i sh  C od e  o n  P r i va t e  In t e r n a t i on a l  a nd  C i v i l  P r o cedu r a l  

Law ,  t h e  th es i s  s h a l l  f o cu s  o n  th e  r eco gn i t i on  and  en f o rcem en t  o f  co u r t  

j ud gm en t s  i n  c i v i l  an d  comm er c i a l  m at t e r s .  

 

In  t h e  f i r s t  p a r t  o f  t h e  t h es i s ,  t h e  Bru ss e l s  Co nv en t i o n  o f  1 9 68 ,  wh i ch  i s  

t h e  o r i g in a l  i n s t r um en t  t h a t  a cco mp l i s h ed  t h e  r eco gn i t i on  and  en fo r ce -

m en t  o f  t h es e  j ud gm ent s  wi th i n  t he  Eu r op ean  Co mmu ni ty  w i l l  b e  t h o r -

o u gh l y  d i s cu ss ed .  T h en ,  t h e  Lu gan o  C on v en t io n  o f  19 88  wh i ch  h a d  ex -

t end ed  t h e  r eco gn i t i on  reg i me  t o  E F TA  me mb ers  wh o  w er e  no t  s i g n a to -

r i es  o f  t h e  Bru ss e l s  C on v en t io n  wi l l  a l so  b e  b r i e f l y  ex am in ed  con ce rn -

i n g  i t s  p u r po s e  and  s co p e .  T he  Lu gan o  C on v en t io n  o f  1 9 88  w as  b as ed  

o n  t h e  Bru ss e l s  Con v en t io n  o f  19 68  an d  m at e r i a l l y  t h e  sam e  as  t h e  l a t -

t e r .  T hu s ,  i t  cou ld  b e  re ga r d ed  as  a  pa r a l l e l  Co nv en t i on  t o  t h e  Br uss e l s  

C on v en t io n  4.  Th e r e f o r e ,  i t  i s  n o t  po ss i b l e  t o  m ak e  a  h ea l th y ex ami n a-

                                                 
1 Ergin Nomer and Şanl ı  Cema l ,  Devlet ler Hususi  Hukuku  (14th edn,  2006)  427 

 
2 Burcu Yükse l  and Paul  Beaumont ,  Turkish and EU Private Interna tional Law -A Compar-

ison-  (2014)  71  

 
3 Burcu Yükse l  and Paul  Beaumont ,  Turkish and EU Private Interna tional Law -A Compar-

ison-  (2014)  69  

 
4 Rober t  Reuland,  'The Recogni t ion of Judgmen ts  in the European Co mmuni ty:  The Twen-

ty-Fi fth Anniversary of  the Brussels Convent ion '  [1993]  14(4)  Michigan Journa l  o f Inter -

na tionalLaw 

<https : / / reposi tory. law.umich.edu/cgi/viewcontent .cgi?ar t i c le=1600&context=mj il> access

ed 7  January 2019  
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t i o n  o f  t h e  Brus s e l s  Co nv en t i on  19 68  w i t ho u t  a  b r i e f  r ev i ew  o f  t h e  Lu -

gan o  C on v en t io n  o f  1 98 8 .  

 

T h e  s eco nd  p a r t  o f  t h e  t he s i s  sh a l l  be g i n  w i t h  t h e  r ecogn i t i o n  and  en -

f o r cem en t  p r o cedu re  i n  t h e  E U  u nd e r  t h e  cu r r en t  l eg i s l a t i on  Br us s e l s  I  

R egu l a t io n .  In  t h e  t h i rd  an d  f in a l  p a r t ,  t h e  t h es i s  sh a l l  co n t i nu e  wi t h  

d i s cuss in g  t h e  p r oced u r a l  ru l es  co n ce rn in g  r eco gn i t i o n  and  en fo r cem en t  

o f  fo r e i gn  c ou r t  j ud gm ent s  i n  c i v i l  an d  comm er c i a l  m at t e r s  u nd e r  t h e  

P r i v a t e  In t e r n a t i ona l  Law  o f  T u rk e y  an d  end  th e  th e s i s  w i t h  a  c om pa r i -

s on  o f  b o t h  l aws .  

 

C h ap t e r  1  

 

S ou r ces  o f  t h e  Eu ro p ean  Un io n ’ s  R eco gn i t i on  and  E n f o rcem en t  o f  For -

e i gn  C o u r t  J u d gm en t s  P ro c ed u r e   

 

T h e  Br us s e l s  C on ven t io n  o f  19 68  

 

A .  Back gr o un d  

 

T h e  Br us s e l s  Co nven t io n  o f  1 96 8  ( her e in a f t e r  r e f e r r ed  to  as  ‘ ’ t h e  C on -

v en t i on ’ ’ )  i n i t i a l l y  f u l f i l l ed  t h e  r eco gn i t i on  an d  en fo r cem en t  o f  f o re i gn  

co u r t  j u d gment s  i n  c iv i l  and  com merc i a l  m a t t e r s .  I t  i s  n o w s u p er s ed ed  

b y t h e  n ew  Bru ss e l s  I  R egu l a t io n  an d  o n l y ap p l i e s  t o  15  p r e - 20 04  M em-

b e r  S t a t e s .  

 

Be f o r e  t h e  Co nv en t io n  w as  enac t ed ,  t h e  i s su e  o f  r eco gn i t i on  and  en -

f o r cem en t  w as  r egu l a t ed  b y each  s t a t e ’ s  p r iv a t e  i n t e rna t i on a l  l aw  r e -

s u l t i n g  in to  un c e r t a i n t y i n  i n t e rn a t ion a l  l aw  a nd  l ega l  i n s ecu r i t y .  Fo r  

ex ampl e ,  t h e  G e rman  l aw r equ i r ed  r ev i ew in g  man y a s p ec t s  o f  t h e  f o r -

e i gn  j ud gm en t  su b j ec t  t o  r e co gn i t i on  an d  en f o r cem en t .  O n  t h e  o th e r  

h and ,  i n  t h e  N e t h er l and s ,  i t  w as  n o t  po ss ib l e  t o  en fo r ce  a  f o r e i gn  co u r t  

j ud gm en t 5.  

 

U n d er  A r t i c l e  22 0  o f  t h e  T r ea t y o f  Ro m e,  wh ich  es t ab l i s h ed  th e  E u ro -

p ean  E con omi c  C om mu ni t y,  ‘ ’ s i mp l i f i c a t io n  o f  t h e  f o rm al i t i e s  r ega r d -

i n g  th e  r eco gn i t i o n  and  en fo r cem en t  o f  j u d i c i a l  j ud gm en t s  and  a r b i t r a l  

aw ar ds ’ ’  was  s t a t ed  a s  a  t o p i c  t o  b e  n ego t i a t ed  b y t h e  M emb e r  S t a t e s .  

A s  i t  i s  a l so  s a i d  i n  t he  i n t ro du c t o r y p a r t  o f  t h e  Co nv en t io n ,  t h i s  A r t i -

c l e  con s t i t u t e s  t h e  b a s i s  fo r  t h e  C on ven t io n .  On  22  O c tob e r  1 95 9 ,  up on  

t h e  l e t t e r  s en t  t o  t h e  M emb er  S t a t e s  b y t h e  E EC,  o f f i c i a l  e f fo r t s  t o  e s -

t ab l i sh  th e  Bru ss e l s  c on v en t io n  b e ga n  t h ro u gh  t he  Com mi t t e e  o f  P e rm a-

n en t  R ep r es e n t a t ive s 6.  

                                                 
5 Peter  Byrne ,  The EEC convent ion on jurisd ict ion and the enforcement of  judg-

ments  (1990)  1  

 
6 Trevor  Har t ley,  Civil  Jurisd ict ion and Judgments  (1984)  2  
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T h e  commi t t e e  co ns i s t i n g  o f  ex p e r t s  an d  ob se r v er s ,  w ho  w e r e  app o i n t ed  

b y C OR EP ER an d  t h e  rep r es en t a t i v es  o f  t h e  C om mis s ion ,  w as  c ha i red  

b y t h e  G e rm an  M in i s t e r  o f  J u s t i c e  P ro f .  Bü l ow  an d  th e  Fo r e i gn  A f fa i r s  

M in i s t e r  o f  Be l g ium ,  J en ar d .  T h e  f i na l  v e r s i on  o f  t h e  d r a f t  w as  su bm i t -

t ed  t o  M emb er  S t a t e s  as  w e l l  a s  a  r ep o r t  b y J en a r d 7.  T he  s ix  f ou nd in g  

m em b ers  o f  t h e  E ur o p ean  E co no mi c  C omm un i t y h ad  s i g n ed  t h e  ‘ ’ Bru s -

s e l s  Co nv e n t i on  on  J u r i s d i c t io n  and  th e  E n fo r c em en t  o f  J ud gm en t s  i n  

C i v i l  an d  Com m er c i a l  M a t t e r s ’ ’  on  2 7  Sep t em b e r  19 68 8 an d  th e  Co nv en-

t io n  en t e r ed  i n t o  fo r ce  on  1  Feb r u ary  1 9 7 3 .  Un de r  A r t i c l e  6 3  o f  t h e  

C on v en t io n ,  t h e  S i gn a t o r y S t a t es  and  an y s t a t e  t h a t  sh a l l  b ec om e a  

m em b er  o f  t he  C om mu ni t y w e r e  o b l iged  to  r e co gn iz e  t he  C on v en t io n  a s  

t h e  f ou nd a t io n  fo r  t h e  n eg o t i a t i o ns  t o  b e  h e l d  r ega r d in g  t h e  A r t i c l e  2 20  

o f  t he  Tr ea t y o f  R om e .  

 

B.  Purpose of the Brussels Convention of 1968 

 

T h e  go a l  o f  t he  Eu r op e an  C omm un i ty  w as  t o  e s t ab l i sh  a  cu s to m s  f r ee  

co mmo n  com m er c ia l  m a rk e t .  T h e  Co nv en t i on  w as  en ac t ed  a s  a  l ega l  i n -

s t rum en t  t o  s e r ve  to  t h i s  pu r pos e .  T he  a im  o f  t h e  Co n ven t io n  i s  t o  s e t  

co mmo n  r u l es  o n  p r i va t e  i n t e rn a t io n a l  l aw  t o  ens u r e  s t a b i l i t y  a s  w e l l  a s  

t o  s im pl i f y t h e  fo rm al i t i e s  i n  t h i s  a r ea  to  a l l o w  f r ee  mov em ent  o f  cou r t  

d ec i s i on s  wi th i n  the  Com mu ni t y 9.    

 

C .P os i t i o n  o f  Br us se l  Co nv en t i on  o f  1 968  i n  t h e  Com mu ni t y  Law  

 

In t e r n a t i on a l  ag r eem en t s  c an  b e  d e f i ned  a s  t h e  con ve r gen ce  o f  t h e  wi l l  

b e tw een  in t e r n a t i on a l  l ega l  pe r so ns 10.  Fo r  an  in t e r n a t i on a l  ag r eem en t  t o  

b in d  a  s t a t e ,  i t  m u s t  b e  r ev i ew ed  and  a p pr ov ed  b y t h e  co mp et e n t  b od y 

o f  t h e  s t a t e .  E ach  s t a t e ’ s  con s t i t u t i o n  r egu l a t es  t h e  m e tho d  o f  app r ov a l .  

In t e r n a t i on a l  ag r eem en t s  wh i c h  h av e  b een  pu t  i n t o  f o r ce  p e r  t h e  s t a t e ’ s  

p r o c ed ur e ,  b i nd  t h e  n a t i on a l  l eg i s l a t i ve ,  ex ecu t i v e  an d  jud i c i a l  b od i e s 11.   

 

                                                                                                                                                         

 
7 Günse li  Öztekin,  Brükse l  Anlaşması  Anlamında Yabancı  İ lamların  Tanınması  ve  Ten-

f i zi  (1990)  200  

 
8 Suriyakumar i  La ne,  Free Movement of  Judgments  wi thin the EEC  ( Interna tiona l  and  

Comparat ive Law Quar ter ly  1986)  629  

 
9 Ata  Sakmar  and  Nuray Ekşi ,  Hukuki  ve  Ticari  Konularda Ma hkemeler in  Mi llet lerarası  

Yetkis i  ve  Mahkeme Kararların ı n Tanınmas ı  Ten f i z i  Hakkında  AB Konsey Tü-

züğü  (2002)  721  

 
10 Melda Sur ,  Uluslararası  Hukukun Esaslar ı  (2nd  edn,  2006)  18  

 
11 Melda Sur ,  Uluslararası  Hukukun Esaslar ı  (2nd  edn,  2006)  48  
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A s  a  ru l e ,  i n t e rn a t i on a l  ag r eem en t s  a r e  im pl em en t ed  a s  a  w h o l e .  Ho w -

ev e r ,  u n l es s  o th e rw i s e  i s  s t a t ed ,  p a r t i e s  o f  t h e  ag r eemen t  m a y m odi f y 

ce r t a i n  p r ov i s i on s  o f  t he  i t 12.   

 

T echn i ca l l y ,  t h e  Co n v en t i on  i s  an  i n t e r n a t io n a l  mu l t i l a t e r a l  ag r eem en t  

w h ich  r eq u i r e s  ap pr o v a l  b y t h e  com p et en t  a u th o r i t y  o f  e ach  Co n t r ac t i ng  

S t a t e  i n  o r d e r  t o  en t e r  i n t o  fo r ce .  T he  f ea t u re s  o f  i n t e rn a t io n a l  ag r ee -

m e n t s  w h i ch  h av e  been  d i s cu ss ed  ab o ve  a pp l y t o  t h e  C on v en t io n  as  

w e l l ;  t h us ,  t h e  C on v en t io n  co u l d  no t  co me  in t o  e f f ec t  w i t ho u t  p r op e r  

ap p ro v a l  b y each  Mem b er  S t a t e 13.   

 

H o w ev e r ,  g iv en  t ha t  t h e  l ega l  b as i s  o f  t h e  Co nv en t i on  i s  t h e  t r e a t y o f  

R om e and  th e  au t ho r i zed  bo d y t o  i n t e r p r e t  t h e  Co nv en t io n  i s  t h e  ECJ 14,  

t h e  Co nv en t i on  c an  b e  r ega r d ed  as  a  s u i  g e n er i s  so u r ce  o f  C omm uni t y  

l aw 15.   

 

D .  Im p l em en t a t i on  o f  t h e  Br us se l s  Co nv en t i on  o f  19 68  

 

T h e  C on ven t io n  i s  a  s e t  o f  r u l es  r egu la t i n g  th e  j u r i s d i c t io n  o f  S i gna to r y  

S t a t e s  cou r t s  on  i n t e r n a t io n a l  comm er c i a l  an d  c iv i l  ma t t e r s  an d  r e co gn i -

t i o n  an d  en fo r cem en t  o f  j ud ge m ent s  i s su ed  b y t he s e  s t a t e ’ s  cou r t s .  The  

C on v en t io n  ap p l i e s  t o  f o r e i gn  co ur t  j ud gm ent s  r ega r d l e s s  o f  t he  p a r t i e s  

n a t io n a l i t y  o r  w h e th e r  t h e y a r e  do mi c i l e  i n  o n e  o f  t h e  s i gn a to r y s t a t es .  

I t  s h ou ld  b e  n o t ed  th a t  t h e  do m es t i c  l aw o f  t he  S i gn a t o r y S t a t e  h as  to  

b e  ap p l i ed  to  a  j udgem ent  i s su ed  b y a  n on -S i gn a t o r y  S t a t e  cou r t 16.   

 

T h e  Co nv en t i on  s up e r s ed ed  p r ev io us  b i l a t e r a l  an d  m u l t i l a t e r a l  a g r ee -

m en t s  on  t h e  r eco gn i t i on  and  en fo r cem en t .  A cco r d in g  to  t he  A r t i c l e  56  

o f  t h e  Co nv en t i on ,  t h es e  b i l a t e r a l  and  mul t i l a t e r a l  ag r eem en t s  wi l l  ap -

p l y t o  t he  ma t t e r s  t h a t  f a l l  o u t s id e  t h e  s co p e  o f  t h e  Co nven t io n .  O n  th e  

o th e r  h and ,  a cco rd in g  t o  t h e  A r t i c l e  57  o f  t h e  C on v en t io n ,  t h e  Co nv en -

t io n  do es  no t  a f fec t  ag r eem en t s  b e tw e e n  th e  S i gn a to ry  S t a t e s  w h i ch  

h av e  a l r ead y b een  c o n c l ud ed  o r  t o  b e  r each ed  i n  t h e  fu tu r e ,  i n c lu d i n g  

                                                 
12 Melda Sur ,  Ulu slararası  Hukukun Esaslar ı  (2nd  edn,  2006)  54  

 
13 Har is Tagaras,  Guidel ines for the Round  Table D iscuss ion on the  Relationship  between 

the Brussels Convent ion  and Community  Law  (1999)  173 

 
14 Nils  Wahl,  The Lugano Convention and legal  integrat ion :  the Lugan o Convention on  

Jurisd ic t ion and Enforcement of  Judgments  in  Civi l  and Commercia l  Matters and i t s  e f f ect  

on legal  in tegrat ion be tween the European Communi ty  and the EFTA states  (1990)  59  

 
15 Har is Tagaras,  Guidel ines for the Ro und  Table Discuss ion on the  R elationship  between 

the Brussels Convent ion  and Community  Law  (1999)  173 

 
16 Ata Sakmar and Nura y Ekşi ,  Hukuki ve Ticari  Konularda Mahkemeler in  Mil let lerarası  

Yetkis i  ve  Mahkeme Kararların ın Tanınması  Ten fiz i  Hakkında  AB Konsey  Tü-

züğü  (2002)  726  
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ex t r ao rd i n a r y p r o v i s io ns  on  s p ec i f i c  m at t e r s ,  j u r i s d i c t ion ,  r e co gn i t i o n  

an d  en f o r cemen t .  O n e  c ru c i a l  p r ob l em a r i s i n g  i s  t h e  re l a t i o ns h ip  b e -

t w een  an  in t e r n a t i o n a l  ag r eem en t  wh i ch  g r an t s  a  s t a t e  ex c lus iv e  j u r i s -

d i c t i on  an d  t h e  Con v en t io n .   

 

Fo r  ex ampl e ;  In t e rn a t io n a l  ag r eem en t s  o n  th e  l i ab i l i t y  a r i s in g  f ro m o i l  

p o l lu t io n  h av e  g r an t ed  ex c l us i v e  ju r i s d i c t io n  t o  t h e  cour t s  o f  t he  co un -

t r y w h e r e  th e  d am age  o ccu r s .  H owe v e r ,  t he  S i gn a t o ry  S t a t e s  o f  t h e  

C on v en t io n  a r e  no t  p a r t i e s  t o  t h i s  ad  h o c  a g r eem en t .  W ha t  wo u l d  h ap -

p en  i f  t h e  re co gn i t i on  o r  en f o r cemen t  o f  a  cou r t  j ud gm en t  i s su ed  b y a  

n o n- p a r t y co u n t r y i s  r eq ues t ed  f r om a  co un t r y  w h i ch  i s  a  p a r t y o f  t h i s  

ag r eem en t ?  A ccor d i n g  t o  D a sh wo od ,  H aco n ,  an d  Whi t e ,  i n  t h i s  c as e ,  t h e  

co u r t  m ay r e j ec t  t he  r equ es t  on  th e  g ro u nds  o f  p ub l i c  o rde r 17.  

 

E .  T h e  Sco pe  o f  A pp l i ca t i on  o f  t h e  Bru sse l s  C on v en t io n  o f  1 9 68  

 

F i r s t  o f  a l l ,  i t  s ho u l d  b e  n o t ed  t h a t  t h e  p r ov i s i on s  o f  t h e  C on v en t io n  a re  

o n l y ap p l i e d  t o  d i s pu t es  i n vo l v i n g  fo r e i gn  e l em en t s .  Th e  Co nv en t i on  

ap p l i e s  t o  c i v i l  and  co mm er c i a l  ma t t e r s  wh i ch  a r e  no t  r e s t r i c t i v e l y  en -

v i s aged  b y A r t i c l e  1  o f  t h e  C on v en t ion .  

 

a .  Ci v i l  an d  C om m er c i a l  M a t t e r s  

 

A cco rd i n g  t o  t h e  A r t i c l e  1  o f  t h e  Co nv en t i on ,  t h e  Co nv en t i on  app l i es  t o  

c i v i l  and  com m er c ia l  m at t e r s  w h a t ev er  t h e  n a tu r e  o f  t h e  co u r t  o r  t r i bu -

n a l .  A ga i n ,  u nd e r  t h e  s am e a r t i c l e  i t  i s  op en l y e x p r es s ed  th a t  t h e  Co n -

v en t i on  do es  n o t  ap p l y t o  t ax ,  cu s tom s  an d  a dm in i s t r a t i v e  l aw 18.  In  i t s  

j ud gm en t  o f  S t een b e r gen  v .  Ba te n ,  t h e  Co ur t  o f  J us t i ce  ru l ed  t h a t  t h e  

c i v i l  and  com m er c i a l  m at t e r s  s ho u l d  no t  b e  in t e r p r e t ed  d i f f e r en t l y b y  

e a ch  co n t r ac t i n g  s t a t e  t o  ens u r e  t h a t  t h e  r i gh t s  a r i s in g  f ro m  th e  Co nv en -

t io n  a r e  equ a l 19.  

 

In  t h e  in t e r p r e t a t io n  o f  c iv i l  and  com mer c i a l  m at t e r s ,  f i r s t  o f  a l l ,  t h e  

p u rp os e  an d  th e  s t r u c t u r e  o f  t h e  Co nv en t i on ;  t h en ,  t h e  gen e r a l  p r i nc i -

p l es  a r i s i n g  f ro m th e  es s en ce  o f  n a t ion a l  l ega l  s ys t ems  sh o u ld  be  t ak en  

i n t o  accou n t .  A ccor d in g l y,  t h e  c a s es  i n  w h i ch  o ne  o f  t he  p a r t i e s  ex e r -

                                                 
17 Alan Dashwood and  others,  A Guide  to  the Civ i l  Jur isdic t ion  and Ju dgments Convent ion  

(Kluwer Law and Ta xat ion Publ ishers  1987)  49  

 
18 Peter  Kaye ,  Civil  Jurisdict ion and Enforcement  of  Fore ign Judgments:  the appl ica tion in  

England and Wales of  the Brussels Convent ion  of  1968 on Jurisd ict ion and the Enforce-

ment o f  Judgments  in  Civi l  and Commercia l  Mat ters under the Civi l  Jur isdic t ion and  

Judgments  Act  1982  (Oxford :  Professional  Books  1987)  67  

 
19 Case C-271/00 S teenbergen v.  Ba ten  [2002]  ECR I -10489.  
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c i se s  i t s  au th o r i t y  b a s ed  o n  a u t ho r i t y  s h a l l  n o t  b e  con s id e r ed  c i v i l  an d  

co mm er c i a l  m at t e r s  and  t h e  C on v en t ion  s h a l l  n o t  ap p l y 20.  

 

A s  t h e  n a tu r e  o f  t he  co ur t  wi l l  n o t  b e  t ak en  i n to  co ns id e ra t i on ,  c r imi n a l  

co u r t  j ud gm en t s  on  c iv i l  o r  co mm erc i a l  m at t e r s  a r e  a l so  wi t h i n  t he  

s cop e  o f  t h e  Co nv en t i on 21.  Fo r  a  j u d gmen t  i n  a  c r imi n a l  co u r t  t o  c a r r y a  

c i v i l  o r  comm er c i a l  ch a r ac t e r ,  t h e  s en t en ce  imp os ed  m us t  co n ce rn  the  

p e r so n a l  i n t e r e s t s  o f  t h e  p l a in t i f f  o r  a  t h i rd  p a r t y.  I n  s u ch  cas e s ,  t h e  

r e co gn i t i o n  and  en fo r cem en t  o f  j u d gmen t s  i n  f av o r  o f  t h i r d  p e r so ns  w i l l  

b e  p os s i b l e  un d er  t h e  C on v en t io n .  

 

M o r eo v er ,  t h e  C onv en t i on  a l so  ap p l i e s  t o  c a s es  b e fo r e  adm in i s t r a t i v e  

co u r t s  wh i ch  i nv o lv e  c i v i l  an d  comm er c i a l  d i s pu te s  as  w e l l  a s  c as e s  

co n cer n i n g  l ab o r  l aw 22.   

 

T h e  co ur t  t h a t  ex am in es  t h e  r equ es t  fo r  r e co gn i t i on  an d  en f o rcemen t  i s  

n o t  bo un d  b y t h e  in t e r p r e t a t i on  o f  t he  fo r e i gn  cou r t  w ho  r e nd e r ed  the  

j ud gm en t .  Th us ,  a l t h o u gh  th e  fo r e i gn  co u r t  h ad  b a sed  i t s  j u r i s d i c t i on  on  

t h e  C on v en t io n ,  t he  ex ami n i n g  co ur t  i s  f r e e ,  o r  i t  m ay r e j ec t  t h e  r eq u es t  

f o r  r e co gn i t i on  a nd  en fo r cem en t  i f  i t  con s i de r s  i t s e l f  n o t  com p et en t .  

H o w ev e r ,  i f  t h e  cou r t  r ega rd s  i t s e l f  co mp et en t ,  i t  m a y ex amin e  t he  ap -

p l i c a t i on  p e r  d om es t i c  l aw 23.   

 

T h e  p ur po s e  o f  t h e  Co nv en t i on  i s  t o  s i mpl i f y t h e  p r o cedu r e  fo r  r e co gn i -

t i o n  an d  en fo r cem en t .  Reex ami n i n g  fo r  wh e t h er  t h e  r eq u es t  fo r  r eco gn i -

t i o n  and  en f o r cemen t  a ccor d i n g  t o  Ar t i c l e  34  o f  t h e  Co n ven t i on  i s  i n  

c i v i l  o r  co mm erc i a l  n a tu r e  w ou ld  b e  in c on s i s t en t  wi t h  t h e  de s i gn a t ed  

p u rp os e  o f  t h e  Co nv en t i on .  

 

 

b .  P r i v a t e  Law  Ma t t e r s  T h a t  Fa l l  O u t s id e  T he  S co pe  o f  B r u ss e l s  

C on v en t io n  o f  19 68  

 

S om e o f  t h e  c iv i l  an d  com mer c i a l  ma t t e r s  hav e  b een  ex c lu d ed  f rom  t h e  

s cop e  o f  t h e  C on v en t i on  d u e  to  t he  d i f f e r en ces  b e t w een  t h e  con t r ac t in g  

s t a t e ' s  c on f l i c t  o f  l aw s .  

 

a a .  St a tu s  an d  Lega l  Cap ac i t y o f  N a t u r a l  P e r s on s  

                                                 
20 Günse li  Öztekin,  Brükse l  Anlaşması  Anlamında Yabancı  İ lamların  Tanınması  ve  Ten-

f i zi  (1990)  203  

 
21 Alan Dashwood and o thers,  A guide to  the Civi l  Jurisdict ion and Judgments Conven-

t ion  (1987)  10  

 
22 Peter  Byrne,  The EEC convention  on jurisdict ion and  the en forcement o f  judg-

ments  (1990)  11  

 
23 A.V.  Dicey and o thers,  The Confl ict  o f  Laws  (15th edn,  Sweet & Maxwell  2018)  11  
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T h e  l aws  o f  Co n t r ac t i n g  S ta t es  o n  th e  s t a tu s  o f  n a t u r a l  p e r s on s ,  co n f l i c t  

o f  l aws  and  ju r i sd i c t i on  v a r y co ns id er ab l y f r o m each  o th e r .  Th e r e fo r e ,  

i t  wo u l d  b e  d i f f i cu l t  f o r  t h e  con t r ac t in g  s t a t e s  t o  r e co gn iz e  o r  en fo r ce  

each  o t h e r ’ s  cou r t  j u d gm ent s 24.   

 

A cco rd in g  to  A r t i c l e  1  o f  t h e  Co nv en t io n ,  t he  s t a tu s  o r  l e ga l  c ap ac i t y 

o f  n a t u ra l  p e r so ns ,  r i gh t s  i n  p ro p er t y  a r i s in g  ou t  o f  a  ma r i t a l  r e l a t i on -

s h i p ,  w i l l s  and  s ucce s s io n  a r e  e x c l ud ed 25.   

 

b b .  Ri gh t  i n  P ro pe r t y  A r i s in g  Ou t  o f  a  Ma t r i mo n i a l  R e l a t i ons h i p  

 

M a t r imo n i a l  p ro per t y r eg i m es  i n  t he  co n t r ac t i n g  s t a t es  a r e  s u b j e c t  t o  

v e r y d i f f e r en t  r egu l a t io ns .  In  t h e  A n g l o -A mer i can  s ys t em ,  t he  con cep t  

o f  t h e  ma t r im on i a l  p ro p e r t y r eg i m e  do es  no t  ex i s t .  Bes i d e s ,  u n l ik e  the  

co n t i n en t a l  l aw ,  t he r e  a r e  n o t  an y s p ec i a l  p ro v i s io ns  t o  r egu l a t e  t h i s  

m at t e r 26.  O n  t h e  o th er  h an d ,  i n  t he  co n t in en t a l  s ys t em ,  t h e  m ar i t a l  p r op -

e r t y r eg i m e  ex i s t s ,  an d  i t  d ep end s  on  th e  ch o i ce  o f  t h e  spo us e s 27.  

 

D i s pu t es  co n cer n i ng  t h e  m ar i t a l  p ro p e r t y r eg i m es  ado p t ed  in  t h e  con t i -

n en t a l  s ys t em  a r e  u nd e r  t h e  s co p e  o f  t h e  C o nv en t i on .  Ho w ev e r ,  i t  

s ho u l d  b e  no t ed  th a t  t he  d i s pu t e s  a r i s in g  f r om th e  m at r imo n i a l  p r op e r t y  

r eg i m es  f a l l  un d er  t h e  s co p e  o f  t h e  Co n ven t i on  on l y w h en  th e y c o n ce rn  

t h e  m er i t s  o f  t h e  ma t t e r 28.   

 

E . g . ,  D i s pu t e s  w h er e  o n e  o f  t h e  s po use s  m ak e  p r op e r t y c l a i m an t  a r e  no t  

u n de r  t h e  s cop e  o f  t h e  Co nv en t i on .  Th e r e fo r e ,  t h e  r e co gn i t i on  and  en -

f o r cem en t  o f  a  j u dgm ent  co nc e r n in g  s u ch  c l a im  b e t w een  a  t h i rd  p e r so n  

an d  th e  s po us e  sh a l l  f a l l  u nd e r  t h e  s cop e  o f  t he  C on v en t io n .   

                                                 
24 Peter  Kaye ,  Civil  Jurisdict ion and Enforcement  of  Fore ign Judgments:  the appl ica tion in  

England and Wales of  the Brussels Convent ion  of  1968 on Jurisd ict ion  and the Enforce-

ment o f  Judgments in  Civi l  and Commercia l  Mat ters under the Civi l  Jur isdic t ion and  

Judgments  Act  1982  (Oxford :  Professional  Books  1987)  85  

 
25 Brussels Convent ion on jur isdic t ion and  the  enforcement o f  j udgments in civi l  and  

commerc ia l  matters  [1968]  OJ 2  299/1  

 
26 Peter  Byrne,  The EEC convention  on jurisdict ion and  the en forcement o f  judg-

ments  (1990)  16  

 
27 David Hodson,  'EU matr imonia l  proper ty regime regula t ion '  (Family  Law ,  29 October  

2018)  <https : / /www.familylaw.co.uk/news_and_comment /EU-Matr imonia l -Proper ty-

Regime-Regula t ion> accessed 7  January 2019  

 
28 Peter  Kaye ,  Civil  Jurisdict ion and Enforcement  of  Fore ign Judgments:  the appl ica tion in  

England and Wales of  the Brussels Convent ion  of  1968 on Jurisd ict ion and the Enforce-

ment o f  Judgm ents in  Civi l  and Commercia l  Mat ters under the  Civi l  Jur isdic t ion and  

Judgments  Act  1982  (Oxford :  Professional  Books  1987)  99  
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c c .  Wil l s  an d  S u ccess io n  

 

A cco rd in g  to  A r t i c l e  1  o f  t h e  C on v en t i on ,  m at t e r s  r ega r d i n g  i nh e r i t an c e  

a r e  no t  un d e r  t h e  s cop e  o f  t h e  Co nven t io n 29. T he  r u l es  o f  con f l i c t  o f  

l aws ,  a s  w e l l  a s  t he  su bs t an t iv e  l aw  o f  t h e  co n t r ac t i n g  s t a t e s ,  a r e  m aj o r -

l y  d i f f e r en t  f r om each  o th e r .   

 

E . g . ,  i n  som e  cou n t r i e s ,  t h e  s h ar e  i n  t h e  in h e r i t a nc e  o f  t h e  s po us e  i s  a  

c e r t a i n  am ou n t  o f  t h e  h e r i t age .   

 

O n  t h e  con t ra r y,  i n  s om e  co un t r i e s ,  t he  s h ar e  o f  bo t h  t he  s po us e  an d  t he  

ch i ld r en  i s  t he  same .  A ga i n ,  wh i l e  som e  s t a t es  ap p l y t h e  n a t io n a l  l aw  o f  

t h e  d ec e as ed  on  the i r  p r op e r t y,  s om e s t a t es  i mpl em en t  t h e  l aw o f  t h e  

co un t r y w h e r e  t h e  p r op e r t y i s 30.  Th e r e fo r e ,  t h e  m at t e r s  co n ce rn i n g  i n -

h e r i t an ce  h as  b een  k e p t  o u t s id e  th e  s co p e  o f  t h e  Co nv en t i on .  

dd.        Ban kr up t cy,  P r o ceed in g s  R e l a t ing  t o  t h e  W in d in g - u p  o f  In -

s o l v en t  C omp an i es  o r  Oth e r  Lega l  P e rso ns   

A cco rd in g  t o  A r t i c l e  1  o f  t h e  Co nv e n t io n ,  b an k ru p t cy,  p r o ceed in gs  r e -

l a t i n g  t o  t h e  wi nd in g  up  o f  i n so l v en t  com pan i e s  o r  o t h e r  l ega l  p e r so ns  

a r e  n o t  u nd e r  t h e  sco p e  o f  t h e  C on v en t i on 31.  In  t h e  J ena rd  R ep or t ,  d ebt  

m o ra to r i um ,  comp ul so r y  l i q u id a t io n  o f  t h e  p ro p e r t y i n v o lv in g  th e  in t e r -

v en t i on  o f  j u d i c i a l  au th or i t i e s  h av e  b een  en um era t ed  a s  m at t e r s  t h a t  f a l l  

o u t s i de  t he  s cop e  o f  t h e  Co nv en t i on 32.  H ow ev er ,  t h e  C on v en t io n  k ep t  

v o l un ta r y l i q u i d a t io ns  un de r  i t s  s co pe  a s  t h e y a r e  b as ed  on  th e  wi l l  o f  

t h e  p a r t i e s  an d  qu a l i f y a s  l ega l  con t rac t s 33.  

e e .  S o c i a l  Se c u r i t y  

 

                                                 
29 Brussels Convent ion on jur isdic t ion and  the  enforcement o f  j udgments in civi l  and  

commerc ia l  matters  [1968]  OJ 2  299/1  

 
30 Peter  Kaye ,  Civil  Jurisdict ion and Enforcement  of  Fore ign Judgments:  the appl ica tion in  

England and Wales of  the Brussels Convent ion  of  1968 on Jurisd ict ion and the Enforce-

ment o f  Judgments in  Civi l  and Commercia l  Mat ters under the  Civi l  Jur isdic t ion and  

Judgments  Act  1982  (Oxford :  Professional  Books  1987)  117  

 
31 Brussels Convent ion on jur isdic t ion and  the  enforcement o f  j udgments in civi l  and  

commerc ia l  matters  [1968]  OJ 2  299/1  

 
32 Peter  Kaye ,  Civil  Jurisdict ion and Enforcement  of  Fore ign Judgments:  t he appl ica tion in  

England and Wales of  the Brussels Convent ion  of  1968 on Jurisd ict ion and the Enforce-

ment o f  Judgments in  Civi l  and Commercia l  Mat ters under the  Civi l  Jur isdic t ion and  

Judgments  Act  1982  (Oxford :  Professional  Books  1987)  117  

 
33 Peter  Byrne,  The EEC convention  on jurisdict ion and  the en forcement o f  judg-

ments  (1990)  21  
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S o c i a l  s ecu r i t y  i s  su b j ec t  t o  pu b l i c  l aw  in  m an y co u n t r i es .  H ow ev er ,  t h e  

d i s t i n c t io n  b e t w een  p r iv a t e  an d  pu b l i c  l aw  in  s om e  co u n t r i es  i s  not  

c l e a r .  Ad d i t i o n a l l y ,  w h i l e  c i v i l  co u r t s  a r e  t h e  com p et en t  co u r t  i n  so me 

co un t r i e s  con ce rn in g  so c i a l  s ecu r i t y  d i s pu te s ,  admi n i s t ra t i v e  co u r t s  a r e  

i n  o th e r s .  Th es e  d i f f e r en ces  i n  bo th  su bs t an t iv e  and  p roced u ra l  l aws  o f  

C on t r ac t in g  S t a t es  r e su l t ed  i n  s o c i a l  s ecu r i t y  t o  be  kep t  ou t  o f  t h e  

s cop e  o f  t h e  Co nv en t i on 34.  

 

f f .          A rb i t r a t i o n   

 

G i ven  th e  f ac t  t ha t  a rb i t r a t i o n  i s  a l r e ad y r egu l a t ed  by  i n t e rn a t io n a l  

co nv e n t i on s  l i k e  t he  N ew Yo r k  C on v en t i on  and  t h e  EU  Ar b i t r a t i on  Co n -

v en t i on ,  i t  i s  n o t  s t r an ge  t ha t  t h e  a rb i t r a l  aw a rds  h ave  b een  k ep t  ou t s i de  

t h e  s co p e  o f  t h e  Co n ven t i on 35.  A s  t h e  a r b i t r a t i on  h a s  b een  k ep t  o u t  o f  

t h e  sc op e  o f  t h e  Con v en t io n ,  t h e  r e co gn i t i on  an d  en f o r cem en t  o f  t h e  a r -

b i t r a l  aw a rd s  a r e  no t  po ss i b l e .  Bes i des ,  t h e  r e co gn i t i o n  an d  en fo r cem en t  

o f  a  co ur t  d ec i s io n  w hi ch  i s  b a sed  o n  a n  a rb i t r a l  aw a rd  o r  wh ich  mo di -

f i es  o r  o r de r s  t h e  en f o r ce m en t  o f  an  aw ar d  wi l l  n o t  b e  pos s i b l e 36.  

 

A  com p et en t  co u r t  u n de r  t h e  C on v en t io n  m a y d ec i d e  l a ck  o f  j u r i sd i c t i on  

i n  a cco r d an ce  wi th  t h e  N ew  Yo rk  C on v en t io n  o r  i t s  do m es t i c  l aw 37.  

H o w ev e r ,  s om et i mes  in  p r ac t i c e ,  i t  can  b e  ob s er v ed  th a t  d es p i t e  t h e  a r -

b i t r a t i on  ag r eem e n t  b e t ween  t h e  p a r t i e s ,  co u r t s  d ec id e  t h a t  t h ey h av e  

j u r i s d i c t io n  ov e r  t he  d i sp u t e  and  ad j ud i ca t e  on  th e  m at t e r .  In  t h i s  c a s e ,  

i t  ma y b e  p os s ib l e  t o  r e co gn ize  an d  en f o rce  s u ch  co u r t  j u d gm ent s  a c -

co r d in g  to  s om e s ch o l a r s 38.   

 

In  A r t i c l es  27  an d  2 8  o f  t h e  C on ven t io n ,  t he  b a r r i e r s  t o  r e co gn i t i o n  and  

en f o rcemen t  a r e  r es t r i c t i v e l y co u n t ed .  T hu s ,  i t  w i l l  n o t  b e  i n  a cco r d -

an ce  wi t h  th e  A r t i c l es  a f o r em en t io n ed  t o  p r ev en t  t h e  re co gn i t i on  and  

                                                 
34 Peter  Kaye ,  Civil  Jurisdict ion and Enforcement  of  Fore ign Judgments:  the appl ica tion in  

England and Wales of  the Brussels Convent ion  of  1968 on Jurisd ict ion and th e Enforce-

ment o f  Judgment s in  Civi l  and Commercia l  Mat ters under the  Civi l  Jur isdic t ion and  

Judgments  Act  1982  (Oxford :  Professional  Books  1987)  132  

 
35 Peter  Kaye ,  Civil  Jurisdict ion and Enforcement  of  Fore ign Judgments:  the appl ica tion in  

England and Wale s of  the Brussels Convent ion  of  1968 on Jurisd ict ion and the Enforce-

ment o f  Judgments in  Civi l  and Commercia l  Mat ters under the  Civi l  Jur isdic t ion and  

Judgments  Act  1982  (Oxford :  Professional  Books  1987)  146  

 
36 Peter  Kaye ,  Civil  Jurisdict ion and Enforcemen t  of  Fore ign Judgments:  t he appl ica tion in  

England and Wales of  the Brussels Convent ion  of  1968 on Jurisd ict ion and the Enforce-

ment o f  Judgments in  Civi l  and Commercia l  Mat ters under the  Civi l  Jur isdic t ion and  

Judgments  Act  1982  (Oxford :  Professional  Books  1987)  148  

 
37 Dominik Lasok and  Phi l ip  Stone,  Confl ict  o f  Laws in  the European Communi-

ty  (Abingdon: Profess ional  Books Ltd  1986)  185 

 
38 Dominik Lasok and  Phi l ip  Stone,  Confl ict  o f  Laws in  the European Communi-

ty  (Abingdon: Profess ional  Books Ltd  1986)  186 
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en f o rcem en t  o f  su ch  co u r t  j ud gm ent s  w i t ho u t  o n e  o f  t he  b a r r i e r s  en l i s t -

e d  b e in g  p r e s en t 39.  

 

1 .  T h e  Lu gan o  Co nv en t i on  o f  19 88  

 

A .  Back gr o un d  

 

Wi t h  t h e  remo v a l  o f  cus t om s  an d  q uo t a  re s t r i c t i o ns  b e tw een  t h e  E u ro -

p ean  C omm un i t y an d  t h e  Eu ro p ean  F r ee  T rad e  As soc i a t io n  (E FT A)  

s t a t es  i n  t h e  e a r l y 1 9 70s ,  t h e  econ omi c  r e l a t i on sh i p  b e tw een  t wo  com -

m un i t i e s  h a s  g r e a t l y  i m p ro v ed .  In  198 4 ,  b o t h  t h e  E C an d  E FTA  s t a t e s  

ag r eed  t ha t  t h e  l ega l  coo p e ra t io n  g r an t ed  wi th  th e  B r uss e l s  C on v en t io n  

w o u l d  b en e f i t  b o th  t h e  EC  an d  E FT A s t a t e s .  A ccor d i n gly ,  o n  9  Ap r i l  

1 9 84 ,  a  j o i n t  de c l a r a t i on  w as  i s s u ed  by  t h e  E C -E FT A  Min i s t e r i a l  M e e t -

i n g  in  Lu x em bo u r g .  T h e  d ec l a r a t io n  ex p r es sed  t h e  i n t en t  n ece ss a r y f o r  

l ega l  co op e r a t i on .  C on s eq uen t l y,  a n  EC - E FT A  wo rk in g  g r o up  w as  g iv en  

t h e  au t ho r i z a t io n  to  p r ep a r e  a  c on v en t io n  p a r a l l e l  t o  Bru ss e l s  C on v en -

t io n 40.  A t  t h e  end  o f  t h e se  t a l ks  an d  p rep a r a t io ns ,  ‘ ’T h e  C on v en t io n  on  

J u r i s d i c t io n  an d  Rec o gn i t i on  and  E nf o r cem en t  o f  J ud gm ent s  i n  C i v i l  

an d  C omm er c i a l  Ma t t e r s ’ ’  ( Lu gan o  Co n ven t i on )  w as  s i gn e d 41.  I t  s ho u ld  

b e  no ted  t h a t  t he  Lu gan o  Co nv e n t i on  o f  1 98 8  h as  b e en  su p e rs ed ed  b y 

t h e  Co nv en t i on  enac t ed  i n  2 00 7  h owev e r ,  i t  co n t i n u es  t o  app l y t o  d i s -

p u t e s  a ro s e  b e f o r e  t h e  r ev i s ed  C on v en t io n  cam e  in to  f o r ce .  

 

B .  P ur po s e  o f  t h e  Lu g an o  Co nv en t i on  o f  1 9 88  

 

T h e  ob j ec t iv e s  p u r s u ed  b y t h e  Br us se l s  Co nv en t i on ,  t he  s t r en g th en in g  

o f  t h e  l ega l  p r o t e c t i on  o f  p e r s ons ,  t h e  d e t e rmi n a t i on  o f  t h e  i n t e rn a t i o n -

a l  j u r i sd i c t i on  o f  t h e  co ur t s  and  th e  s im pl i f i c a t io n  o f  t h e  en fo r cem en t  

p r o ced ur e  a r e  t h e  o b j ec t iv es  o f  t h e  Lu gan o  C on ven t ion .  In  b r i e f ,  t h e  

m ai n  a im  o f  t h e  Lu gan o  Co nv en t i on  w as  to  m ak e  f ree  m ov em ent  of  

j ud gm en t s  ea s i e r  w i th i n  th e  EC  an d  EFT A  s t a t es .  

 

C .  Im p l em en t a t i on  o f  t h e  Lu gan o  C on v en t io n  o f  1 98 8  

                                                 
39 Peter  Kaye ,  Civil  Jurisdict ion and Enforcemen t  of  Fore ign Judgments:  the appl ica tion in  

England and Wales of  the Brussels Convent ion  of  1968 on Jurisd ict ion and the Enforce-

ment o f  Judgments in  Civi l  and Commercia l  Mat ters under the  Civi l  Jur isdic t ion and  

Judgments  Act  1982  (Oxford :  Professional  Books  1987)  150  

 
40 Nils  Wahl,  The Lugano Convention and legal  integrat ion:  the Lugano Convention on  

Jurisd ic t ion and Enforcement of  Judgments in  Civi l  and Commercia l  Matters and i t s  e f fect  

on legal  in tegra tion be tween the European Commu nity  and the EFTA sta tes  (Nors ted ts  

Jur id ik 1990)  2  

 
41 Nils  Wahl,  The Lugano Convention and legal  integrat ion:  the Lugano Convention on  

Jurisd ic t ion and Enforcement of  Judgments in  Civi l  and Commercia l  Matters and i t s  e f fect  

on legal  in tegra tion be tween th e European Community  and the EFTA sta tes  (Nors ted ts  

Jur id ik 1990)  2  

 



 17 

 

Lu gan o  C on v en t io n  r egu la t es  t h e  d e t e r mi n a t i on  o f  t he  i n t e rn a t io n a l  j u -

r i sd i c t io ns  o f  t h e  co u r t s  o f  t he  Co n t r ac t i n g  S t a t es  and  r eco gn i t i o n  an d  

en f o rcemen t  o f  t h e  j u d gm e nt s  i s su ed  b y t h e  c ou r t s  o f  t h e s e  s t a t es .  I t  

s ho u l d  b e  p o in t ed  o u t  t h a t  t h e  dom es t i c  l aw  o f  t he  C on t r ac t i n g  S ta t e  

ap p l i e s  t o  t h e  r e cogn i t i o n  an d  en fo r cem en t  o f  a  n on -C on t r ac t i n g  S t a t e ’ s  

co u r t  d ec i s io n .   

 

A cco rd in g  to  A r t i c l e  60  c l aus e  a ,  s t a t e s  w h i ch  w e r e  a l r ead y m em b ers  of  

t h e  EC  an d  E F T A a t  t h e  t im e  o f  o p en in g  o f  t he  C on v en t io n  fo r  s i gn a t u r e  

c a n  b e  p a r t i e s  t o  Lu gan o  Co nv en t i on 42.  Y e t ,  a cco rd in g  t o  A r t i c l e  60  

c l a us e  b  o f  t h e  Lu gan o  C on v en t io n ,  i t  i s  n o t  a  r eq u i r em en t  t o  b e  a  

m em b er  o f  t h e  EC an d  E FT A a t  t h e  t im e  o f  o p en i n g  o f  t h e  Co nv en t i on  

f o r  t h e  s i gna tu r e 43.   

A r t i c l e s  62  r egu la t e s  t he  m em b ers h ip  r eq u i r em en t s .  A ccor d in g l y ,  u n an -

i mo us  ag r eem en t  o f  t h e  s i gn a to r y S t a t e s  an d  th e  Co n t r ac t i n g  S t a t es  i s  

r eq u i r ed  f o r  a  s t a t e  t o  b e  in v i t e d 44.  

 

T h e  r e l a t i on sh i p  o f  t h e  Lu gan o  Co nven t io n  w i t h  th e  Bru ss e l s  Co n ven -

t io n  i s  r egu l a t ed  by  A r t i c l e  54 B  o f  t h e  fo rm er .  A cco rd in g l y ,  t h e  Bru s -

s e l s  Co nv en t i on  wi l l  con t in u e  t o  b e  im pl em en t ed  am o n g  th e  E C M emb er  

S t a t e s 45.   

 

H o w ev e r ,  t h e  Lu ga n o  C on v en t io n  sh a l l  app l y i n  m at t e r s  o f  j u r i sd i c t io n  

w h e r e  t h e  d e f en d an t  i s  d omi c i l ed  in  C on t rac t in g  S t a t e  wh i ch  i s  no t  a  

m em b er  o f  t h e  Eu ro p ean  Com mu ni t i es  and  m at t e r s  w h ere  A r t i c l e  16  o r  

1 7  o f  t h e  C on ven t i o n  con f e r  a  j u r i s d i c t i on  o n  t h e  co u r t s  o f  a  C on t r ac t -

i n g  S t a t e  wh i ch  i s  n o t  a  m em b er  o f  t he  Eu ro p ean  Com mun i t i e s 46.  A ga in ,  

i n  m at t e r s  wh e r e  th e  s am e ob j ec t  and  caus e  o f  a c t io n  a r e  b ro u gh t  b e -

t w een  t h e  s am e p ar t i e s  o r  r e l a t ed  ac t i on s ,  t h e  Lu gan o  Co n ven t i on  wi l l  

ap p l y t o  d e t e rmi n e  t h e  j u r i s d i c t io n 47.   

                                                 
42 Convention on jur isd ic t ion and the enforcement  o f judgments in civi l  and commerc ia l  

matters  [1988]  OJ 2  319 /23 

 
43 Convention on jur isd ic t ion and the enforcement  o f judgments in civi l  and commerc ia l  

matters  [1988]  OJ 2  319 /23 

 
44 Convention on jur isd ic t ion and the enforcement  o f judgments in civi l  and commerc ia l  

matters  [1988]  OJ 2  319 /24 

 
45 Convention on jur isd ic t ion and the enforcement  o f judgments in civi l  and commerc ia l  

matters  [1988]  OJ 2  319 /21 

 
46 Convention on jur isd ic t ion and the enforcement  o f judgments in civi l  and commerc ia l  

matters  [1988]  OJ 2  319 /21 

 
47 Convention on jur isd ic t ion and the enforcement  o f judgments in civi l  and commerc ia l  

matters  [1988]  OJ 2  319 /21 
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Las t l y ,  t h e  Lu gan o  C on ven t io n  wi l l  ap p l y t o  r e co gn i t i on  an d  en f o r ce -

m en t  o f  a  c ou r t  j udgm ent s  i s su ed  b y a  Co n t r ac t i n g  S t a t e  w h ich  i s  no t  a  

m em b er  o f  t h e  E u ro p ean  C omm un i t i es 48.  F i na l l y ,  A r t i c l e  5 5  o f  t he  Lu-

gan o  C on v en t io n  e n v i sages  t h a t  t h e  Co nv en t i on  s h a l l  s up e rs ed e  th e  

ag r eem en t s  co n c lud ed  b e t w een  tw o  o r  m o r e  C on t rac t in g  S t a t e s  c on c e rn -

i n g  reco gn i t i o n  and  en fo r c em en t 49.  

 

D .  T h e  Sco pe  o f  A pp l i ca t i o n  o f  t h e  Lu gan o  C on v en t io n  o f  198 8  

 

Li k e  th e  Br uss e l s  C on v en t io n  o f  19 68 ,  t h e  Lu gan o  C o nv en t i o n  o f  1 98 8 

r egu l a t e s  t h e  ju r i sd i c t io n  o f  Co n t rac t in g  S t a t e s  on  c iv i l  an d  c omm er c i a l  

m at t e r s  wh i ch  h ave  f o r e i gn  e l em en t s  and  r eco gn i t i o n  an d  en fo r cem en t  

o f  co u r t  j u d gm ent s  i n  Eu r op ean  C omm u ni t i es  an d  E FT A  s t a t e s .   

A r t i c l e  1  o f  t h e  Lu gan o  Co nv en t io n  i s  t h e  s am e  as  t h e  Bru ss e l s  C on ven -

t i o n  o f  19 68 .  T h er e f o r e ,  t h e  Co nv en t ion  app l i es  t o  c i v i l  an d  co mm er c i a l  

m a t t e r s  t h a t  a re  n o t  enu m er a t ed  b y A r t i c l e  1 .  

 

C h ap t e r  2  

 

P r i v a t e  In t e r n a t io na l  Law  o f  t h e  Eu r op ean  U n io n  

 

1 .  T h e  Br uss e l s  I  R egu l a t i on  on  J u r i s d i c t i on  and  th e  R e co gn i t i o n  an d  

E n fo r cem en t  o f  J u dgm ent s  i n  C i v i l  and  C omm er c i a l  M at t e r s  

 

A .  Ba ck gr o un d  

 

A r t i c l e  2 20  o f  t h e  T r ea t y o f  R om e  w hi ch  es t ab l i s h ed  th e  E ur op ean  E co -

n om ic  Co mm uni t y ,  en v i sa ged  ‘ ’ t h e  s imp l i f i c a t io n  o f  f o rma l i t i e s  gov e rn -

i n g  t h e  r ec ip r o ca l  en f o rcemen t  o f  j u dgm ent s  o f  cou r t s  o r  t r i b un a l s  and  

o f  a r b i t r a t i on  aw ard s ’ ’  amo n g  t h e  i s su e s  t o  b e  n ego t i a t ed  b y t h e  Mem -

b e r  S t a t e s  t o  r e a l i z e .  A cco rd i n g l y,  ‘ ’ Br u ss e l s  C on v en t io n  o n  J u r i s d i c -

t i o n  a nd  th e  En fo rcem en t  o f  J ud gm en t s  i n  C i v i l  and  Co mm er c i a l  Ma t -

t e r s ’ ’  w as  enac t ed  i n  1 96 8 .  T he  B r us s e l s  Co nv en t i on  o f  1 96 8  w as  t h e  

i n i t i a l  l eg i s l a t i o n  i n  w h i ch  th e  r ecogn i t i o n  an d  e n fo r cem en t  w e r e  ac -

co mpl i s h ed .   

 

T h e  ex pans io n  o f  i n t e r ac t io n  b e t w een  t he  C omm un i t y M em b er s  h a s  l ed  

t h e  o r i g i n a l  C on v en t i on  to  b e  s u p e rs ed ed  i n  20 01 .  Ho w ev e r ,  a l be i t  b e -

i n g  s u ccess f u l ,  some  A r t i c l es  o f  t he  new  Regu l a t i on  w as  p r o b l em at i c ;  i n  

                                                 
48 Convention on jur isd ic t ion and the enforcement  o f judgments in civi l  and commerc ia l  

matters  [1988]  OJ 2  319 /21 

 
49 Convention on jur isd ic t ion and the enforcement  o f judgments in civi l  and commerc ia l  

matters  [1988]  OJ 2  319 /22 
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s om e  M em b er  S t a t es ,  an  ex equ a t u r  d ec i s io n  was  r equ i r ed  f o r  j ud gm en ts  

g i v en  b y co u r t s  o f  t h e  M emb er  S t a t es .  Th i s  p ro ce ss  w as  cau s in g  a  con -

s id e r ab le  am ou n t  o f  t im e  and  m on ey t o  b e  w as t ed  and  w as  co n f l i c t i n g  

w i t h  A r t i c l e  2 20  o f  t he  T r ea t y o f  R ome .  Ev en tu a l l y ,  t h e  Br u ss e l s  R e gu -

l a t io n  o f  20 01  w as  r ep ea l ed  wi t h  r e cas t  Bru ss e l s  I  R egu l a t io n .   

 

T o da y,  t he  Bru ss e l s  I  R egu l a t io n  co ns t i t u t es  t h e  b ack bon e  o f  Eu r op ean  

U n io n  P r i v a t e  In t e r n a t io n a l  Law  o n  j u r i s d i c t io n ,  r e co gn i t i on  an d  en -

f o r cem en t  o f  fo r e i gn  co u r t  j u d gm ent s  i n  c iv i l  and  c omme r c i a l  m at t e r s .   

T h e  Br us se l s  I  R egu l a t i on  ( h e r e in a f t e r  r e fe r r ed  to  as  ‘ t he  R egu l a t io n ’ )  

s o l e l y ap p l i e s  t o  c iv i l  and  co mm er c i a l  m a t t e r s  ex c lu d in g  t h e  m at t e r s  i n  

p u b l i c  an d  c r im in a l  n a tu r e .  I t  s ho u ld  b e  n o t ed  t h a t  t he  s co p e  o f  t h e  

R egu l a t i o n  con ce r n i n g  c i v i l  m a t t e r s  i s  a l s o  n a r ro w a s  i t  d o es  no t  co v e r  

t h e  s t a tu s  o f  i n d i v i du a l s ,  m a t r i mo n i a l  p ro p e r t y,  w i l l s  an d  su cces s i on ,  

s o c i a l  s ecu r i t y  an d  a r b i t r a t i on 50.  

 

 

B .  R eco gn i t i on  a nd  En f o r cem en t  o f  Fo r e i gn  Co ur t  J ud gm ent s  i n  C i v i l  

an d  Com m er c ia l  Ma t t e r s  Un d e r  t h e  Bru ss e l s  I  R egu l a t io n  

 

R eco gn i t i on  i s  t he  co ns id e r a t i on  o f  a  f o r e i gn  cou r t  j ud gm ent  as  co n c l u -

s iv e  ev i d en ce  o r  r es  j ud ica t a  u nd e r  t he  Br us s e l s  I  R egu la t i on .  In  o t he r  

w o r ds ,  w i t h  s u ch  ac t i on ,  t h e  l ega l  ex i s t en ce  o f  t h e  f o r e ign  cou r t  j u d g-

m en t  an d  th e  r i gh t s  co nf e r r ed  t h e reo f  i s  r e co gn i z ed .  O n  th e  o th e r  h and ,  

en f o rcemen t  i s  a n  ac t i on  i n  w h i ch  t he  en fo r c e ab i l i t y  o f  a  f o re i gn  cou r t  

j ud gm en t  i s  s ecu r ed  as  i f  i t  i s  a  j ud i c i a l  d ec i s i on  g i v en  b y t h e  cou r t s  o f  

t h e  cou n t r y t ak i n g  t h e  ac t i o n  o f  en f o rcem en t .   

 

B r u ss e l s  I  R e gu l a t io n  o f  20 12  con s t i t u t e s  t h e  b ack bo n e  o f  Eu ro p ean  U n-

i on ’ s  p r im a r y l eg i s l a t i o n  con ce r n in g  th e  r eco gn i t i on  an d  en f o rcemen t  of  

f o r e i gn  cou r t  j ud gm ent s .  T h e  R egu l a t i on  app l i es  o n l y t o  ‘ l ega l  p ro ceed -

i n gs  i n s t i t u t ed ,  t o  au th e n t i c  i n s t rumen t s  f o r m al l y d r aw n  up  o r  r eg i s -

t e r ed  and  t o  co ur t  s e t t l em en t s  ap p rov ed  o r  co n c l ud ed  o n  o r  a f t e r  1 0  

J anu a r y 2 0 1 5 ’ 51.  A l s o ,  A cco r d i n g  t o  A r t i c l e  36  and  A r t i c l e  39  o f  the  

R egu l a t io n ,  on l y t h e  ju d gm ent s  g i v en  in  a  M em b er  S t a t e  s h a l l  b e  s u b -

j ec t  t o  t h e  Re gu l a t io n 52.  

 

                                                 
50 Regula t ion (EU) 1215/2012 on jur isd ic t ion and the recogni t ion and  enforcement o f  

judgments in c ivi l  and  commerc ial  mat ter s [2012]  OJ 2  351/6  

 

 
51 Regula t ion (EU) 1215/2012 on jur isd ic t ion and the recogni t ion and  enforcement o f  

judgments in c ivi l  and  commerc ial  mat ter s [2012]  OJ 2  351/18  

 
52 Regula t ion (EU) 1215/2012 on jur isd ic t ion and the recogni t ion and  enforcement o f  

judgments in c ivi l  and  commerc ial  mat ter s [2012]  OJ 2  351/14  
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U n l ik e  i t s  p r ed ec ess o r ,  t h e  R egu l a t i on  d o es  n o t  r eq u i r e  an y s p ec i a l  p ro -

ced u re  in  o r d e r  f o r  a  j u d gment  g iv en  in  a  M em b er  S t a t e  t o  b e  r eco g-

n iz ed  o r  en fo r ced 53.  

 

a .  E l i g ib i l i t y  o f  Fo r e i gn  C ou r t  J ud gm ent s  f o r  R eco gn i t i on  and  En -

f o r cem en t  U nd e r  t he  Br us s e l s  I  R egu la t io n  

 

F i r s t  o f  a l l ,  t h e  j ud gm ent  mu s t  b e  i n  c iv i l  o r  co mm er c ia l  m at t e r  and  

m us t  i n c l ud e  fo r e ign  e l em en t .  S eco nd  p recon d i t i o n  i s  t h a t  t h e  fo r e i gn  

j ud gm en t  s ho u l d  h av e  b een  g i v en  b y a  ‘ ’ co ur t ’ ’ .  A  d e c i s io n  g iv en  b y an  

ad min i s t r a t i v e  au t ho r i t y  o r  a n  a r b i t r a t i on  com mi t t e e  do es  no t  f a l l  un d er  

t h e  sco pe  o f  t h e  R egu l a t io n  and  ca nn o t  b e  r eco gn iz ed  o r  en f o rced 54.  

 

T h e  n a tu r e  o f  t h e  cou r t  i s  i n s i gn i f i c an t  fo r  t h e  r e co gn i t i on  an d  en -

f o r cem en t  o f  a  j udgm ent ,  a  j u d gment  g i ven  b y an  admin i s t r a t i v e  cou r t  

o r  a  c r i m in a l  cou r t  on  a  m a t t e r  t h a t  i s  env i s aged  b y t h e  R egu l a t io n  can  

b e  r eco gn iz ed  and  en f o rceab l e 55.  T he  Regu l a t io n  o n l y cove r s  t h e  r e co g-

n i t i on  an d  en fo r cem en t  o f  t h e  j ud gm en t s  g iv en  b y t h e  n a t io na l  cou r t s  o f  

t h e  C on t rac t in g  S ta t es ;  t h us ,  t h e  r e co gn i t i on  an d  en f o rcem en t  o f  t h e  

j ud gm en t s  g i v en  b y  i n t e rn a t io n a l  cou r t s  i n  w h i ch  th e  Co n t r ac t i n g  S t a t es  

r e co gn i z e s  t h e i r  j u r i sd i c t io n  i s  o u t  o f  R egu l a t io n ’s  s co p e 56.   

 

T h e  n am e g i v en  to  a  j u d gm ent  i s  i n s i gn i f i c an t .  A cco r d in g  t o  A r t i c l e  

2 ( a )  o f  t h e  R egu l a t i on ,  a  d ec r ee ,  o r d e r ,  dec i s i on  o r  w r i t  o f  e x e cu t io n ,  a s  

w e l l  a s  a  dec i s i on  o n  th e  d e t e rm in a t io n  o f  cos t s  o r  ex pen s es  b y an  o f -

f i c e r  o f  t h e  co u r t  w i l l  b e  r ega rd ed  as  a  j u d gm ent 57.  Th e  s ub j ec t  m at t e r  

o f  t h e  j u d gm ent  i s  a l so  in s i gn i f i c an t ;  j ud gm ent s  o rd e r i ng  th e  p aym en t  

                                                 
53 Regula t ion (EU) 1215/2012 on jur isd ic t ion and the recogni t ion and  enforcement o f  

judgments in c ivi l  and  commerc i al  mat ter s [2012]  OJ 2  351/14  

 
54 Peter  Kaye ,  Civil  Jurisd ict ion and Enforcemen t  of  Fore ign Judgments:  the appl ica tion in  

England and Wales of  the Brussels Convent ion  of  1968 on Jurisd ict ion and the Enforce-

ment o f  Judgments in  Civi l  and Commercia l  Mat ters u nder the  Civi l  Jur isdic t ion and  

Judgments  Act  1982  (Oxford :  Professional  Books  1987)  1358  

 
55 Peter  Kaye ,  Civil  Jurisd ict ion and Enforcemen t  of  Fore ign Judgments:  the appl ica tion in  

England and Wales of  the Brussels Convent ion  of  1968 on Jurisd ict ion and th e Enforce-

ment o f  Judgments in  Civi l  and Commercia l  Mat ters under the  Civi l  Jur isdic t ion and  

Judgments  Act  1982  (Oxford :  Professional  Books  1987)  207  

 
56 Peter  Kaye ,  Civil  Jurisd ict ion and Enforcemen t  of  Fore ign Judgments:  the appl ica tion in  

England and Wale s of  the  Brussels Convent ion  of  1968 on Jurisd ict ion and the Enforce-

ment o f  Judgments in  Civi l  and Commercia l  Mat ters under the  Civi l  Jur i sdic t ion and  

Judgments  Act  1982  (Oxford :  Professional  Books  1987)  1350  

 
57 Regula t ion (EU) 1215/2012 on jur isd ic t ion an d the recogni t ion and  enforcement o f  

judgments in c ivi l  and  commerc ial  mat ter s [2012]  OJ 2  351/6  
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o f  a  c e r t a i n  am o un t  o r  t h e  ex ecu t i o n  o f  a  c e r t a i n  a c t  m ay b e  r eco gn iz ed  

o r  en f o r ced 58.  

 

T h e  Regu l a t i on  d oes  n o t  r equ i r e  f o r  t h e  j ud gm en t  t o  b e  f i na l  un d er  t he  

l aws  o f  t h e  s t a t e  i n  wh ich  i t  w as  g iven  t hu s ;  i t  m ay b e  p os s i b l e  f o r  i n -

t e r i m  aw ard s  t o  b e  r eco gn i z ed  an d  en f o r ced 59.  I t  s ho u ld  b e  no t e d  th at  

i n t e r im  ju d gment s  w h ich  a r e  n o t  r e l ev an t  t o  t h e  l ega l  r e l a t i o ns h ip  o f  

t h e  p a r t i e s  s uch  as  r e ca l l i n g  o f  wi tn es s es  c an no t  b e  r eco gn iz ed  o r  en -

f o r ced 60.  

 

A  j ud gm ent  t h a t  i s  no t  en f o r ceab l e  pe r  t h e  l aw o f  t h e  c o u r t  w ho  r en -

d e r e d  i t  s ha l l  n o t  be  s ub j ec t  t o  a  j ud gm ent  o f  en fo r cem en t 61.  J ud gm ents  

i n  t h a t  n a tu r e  sh a l l  n o t  qu a l i f y f o r  j u dgm ent  o f  en f o r cemen t  ev en  i t  s u f -

f i c es  t h e  e l i g i b i l i t y  c r i t e r i a  f o r  r eco gn i t i on  p e r  t h e  l aw  o f  an o t h er  

M emb er  S t a t e 62.  Bes i d es ,  i f  an  a p p ea l  aga i ns t  t h e  j ud gm en t  i s  m ad e  in  

t h e  s t a t e  wh e r e  t he  j ud gm ent  w as  g i ven  an d  t he  app ea l  s to ps  th e  ex ecu -

t i o n  o f  t h e  ju d gm en t ,  i t  w i l l  no t  b e  po ss ib l e  t o  en fo r ce  t h e  j ud gm en t  i n  

t h e  o th e r  Co n t r ac t in g  S t a t es  as  w e l l 63.   

 

C .  R eco gn i t i on  o f  F or e i gn  Co u r t  J u d gm e nt s  Un d er  t h e  Br u s s e l s  I  

R e gu l a t io n  

 

A cco rd in g  to  A r t i c l e  36  o f  t h e  R egu l a t i on ,  ‘a  ju d gm en t  g iv en  in  a  

M emb er  S t a t e  sh a l l  b e  r e co gn iz ed  in  t h e  o t h e r  M em b er  S t a t e  wi th ou t  

an y s p ec i a l  p ro cedu r e  b e in g  r equ i r ed ’ 64.  In  o th e r  wo rd s ,  r e co gn i t i o n  i s  

                                                 
58 Dominik Lasok and  Phi l ip  Stone,  Confl ict  o f  Laws in  the European Communi-

ty  (Abingdon: Profess ional  Books Ltd  1986)  288 

 
59 Dominik Lasok and  Phi l ip  Stone,  Confl ict  o f  Laws in  the European Communi-

ty  (Abingdon: Profess ional  Books Ltd  1986)  288 

 
60 Dominik Lasok and  Phi l ip  Stone,  Confl ict  o f  Laws in  the European Communi-

ty  (Abingdon: Profess ional  Books Ltd  1986)  150 
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Judgments  Act  1982  (Oxford :  Professional  Books 1987)  1429  
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Judgments  Act  1982  (Oxford :  Professional  Books  1987)  1430  
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‘ i p s o  j ur e ’ 65.  In t e r p re t a t io n  o f  ‘ ’ wi th ou t  an y s p ec i a l  p ro ced u r e ’ ’  i s  v a r -

i ed  in  t he  do c t r i n e .  A c co rd in g  to  o n e  o p in io n ,  a l l  j ud gm ent s  r en d er ed  

b y t h e  M emb er  S t a t e  cou r t s  t h a t  f a l l  u n de r  t h e  s co p e  o f  t h e  R egu l a t io n ,  

s h a l l  b e  r e co gn ized  wi th ou t  t h e  n eed  o f  an y a p p r ov a l  o r  l ega l  a c t io n 66.  

In  o t h e r  wo rd s ,  i t  i s  a  r eb u t t a b l e  p r es um pt i on  t h a t  t h e  M e mb er  S t a t es  

s h a l l  r eco gn iz e  each  o th e r ’ s  j ud gm ent s  wi t h o u t  an y s p ec i a l  p ro cedu r e .  

 

C on t r a r i l y ,  ano th er  o p i n io n  a r gu es  th a t  ‘ ’ wi th ou t  an y  s p ec i a l  p r o ce -

d u r e ’ ’  d oe s  no t  n ece s s a r i l y  m ean  t h a t  t h e  j ud gm ent  s h a l l  b e  r eco gn iz ed  

d i rec t l y .  W h er e in  s a id  ‘ ’ s p e c i a l  p ro ced u r e ’ ’  a r e  t h e  p ro cedu r e s  o th e r  

t h an  wh a t  i s  s t i p u la t ed  b y A r t i c l e  33 /2  and  A r t i c l e  3 .   In  o t h e r  wo r ds ,  

r eq u i r em en t s  and  p r o cedu r es  s t i pu l a t ed  b y n a t i o n a l  l a ws  can no t  b e  ap -

p l i ed  to  j u d gm ent s  t h a t  f a l l  un d e r  t h e  s cop e  o f  t h e  Re gu la t i on 67.  In  f a c t ,  

c l aus e  26  o f  t he  Regu l a t io n ’ s  p r eam bl e  op en l y s t a t es  t ha t  mut u a l  t r us t  

i n  t h e  adm in i s t r a t i o n  o f  j u s t i c e  i n  t he  U n i on  ju s t i f i e s  t h e  p r in c i p l e  o f  

i p s o  j ur e  r e co gn i t i o n 68.  T h er e f o r e ,  i t  i s  c l ea r  t h a t  t h e  r eco gn i t i on  o f  

j ud gm en t s  s h a l l  n o t  b e  su b j ec t  t o  an y s p ec i a l  p ro ce d u r e .   

 

F i n a l l y ,  r e co gn i t i on  sh a l l  b e  r eq u i r ed  u nd e r  t h r ee  c i r cum s t an ce s ;  f i r s t -

l y ,  a  j u d gm ent  h as  t o  b e  r eco gn ized  be f o r e  i t  c an  b e  en fo r ced .  A ga i n ,  a  

d ec i s i on  m ay b e  u sed  f o r  d e f en s e  in  a  c a s e  i n  t h a t  c as e ,  r e co gn i t i on  wi l l  

b e  r e qu i r ed .  Las t l y ,  r e co gn i t i o n  w i l l  b e  su f f i c i en t  t o  con d uc t  an  ac t io n  

i nv o l v in g  a  ch an ge  i n  r e co r ds  o f  o f f i c i a l  r eg i s t r y 69.  

 

a .  R e qu es t  f o r  Dec la ra t o r y D ec i s io n  

 

In  an  ev en t  i n  wh i ch  t h e  r eco gn i t i o n  o f  a  j u d gm ent  i s  r a i sed  as  t h e  p r i n -

c i p a l  i s su e  i n  a  d i s pu t e ,  an y i n t e r e s t ed  p ar t y  m a y ap p l y  f o r  a  d ec i s i on  

t h a t  t h e  j u d gm ent  be  r eco gn iz ed .  
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 E . g . ,  A  ch eq u e ,  wh i ch  w as  d ec id ed  to  b e  f a l s e  b y an  I t a l i an  cou r t  h as  

b een  p r es en t ed  to  a  b ank  in  F r an ce .  T h e  F r en ch  b ank  m a y r e qu es t  fo r  

t h e  r e co gn i t i o n  o f  t h e  I t a l i an  cou r t ’ s  d ec i s i on  in  F ran ce  to  avo id  l aw -

s u i t s  i n  w h i ch  on e  o f  t h e  p a r t i e s  m ay b r i n g  d u e  to  t h e  r e f us a l  o f  p ay-

m en t 70.  I t  s h ou ld  be  s t r e s s ed  th a t  a  d ec l a r a to r y  d ec i s io n  can n o t  b e  g iv en  

t o  no t  t o  r e co gn iz e  a  co ur t  j ud gm e n t  a s  t h i s  w i l l  co n t rad i c t  t h e  R egu l a -

t i o n ’ s  pu r po se  t o  av o i d  th e  r i s k  o f  con f l i c t i n g  j ud gm en t s  w i th in  th e  Un -

i on 71.  

 

O n  th e  o th e r  h an d ,  p e r  A r t i c l e  3 6 /2  o f  t h e  Regu l a t i on ,  ‘an y i n t e r es t ed  

p a r t y m a y,  i n  a cco rd an ce  w i t h  th e  p roced u re  f o r  i n  Su bs ec t i on  2  o f  Sec -

t i o n  3 ,  app l y f o r  a  d ec i s i on  t h a t  t he r e  a r e  n o  g r ou n ds  f o r  r e f us a l  o f  

r e co gn i t i o n  a s  r e f e r r ed  to  i n  Ar t i c l e  45 . ’ 72.  A s  a  r e su l t ,  a  p e r so n  wh o  i s  

d om ic i l e  o r  h av e  p r o p e r t y i n  t he  M emb er  S t a t e  w he r e  t h e  r eco gn i t i o n  o r  

en f o rcemen t  r eq u es t  s h a l l  b e  m ad e  m ay i n i t i a t e  t he  p ro ced u r e  to  r e fus e  

t h e  r eco gn i t i on  an d  en fo r cem en t .  

 

b .  D et e rm i n a t i on  o f  an  In c i d en t a l  Q ues t io n  

 

A cco rd in g  t o  A r t i c l e  3 6 /3  o f  t h e  R egu l a t i on ,  ‘ i f  t h e  o u t com e o f  p r o -

ceed i n gs  in  a  cou r t  o f  a  M emb er  S t a t e  d e p end s  on  t h e  d e t e rm in a t io n  o f  

an  i n c i d en t a l  qu es t i on  o f  r e fu sa l  o f  r e co gn i t i on ,  t h a t  cou r t  sh a l l  h av e  

j u r i s d i c t io n  ov e r  t h a t  qu es t i o n . ’ 73.  In  o th e r  w o rd s ,  a  cour t  w h o  r ev i ews  

t h e  ju d gm ent  m u s t  d e t e r min e  t h e  in c id en t a l  q u es t io n  o f  r e co gn i t i o n  b e -

f o r e  i t  c an  g i v e  a  dec i s io n  on  t he  m at t e r .  

 

 E . g . ,  R eco gn i t i on  o f  a  cou r t  j u d gm ent  i n  a  m a t t e r  con cer n in g  b reach  o f  

a  con t r ac t  wh e r e  one  o f  t h e  p a r t i e s  a l l ege s  t h a t  t he  co n t r ac t  i s  v o i d 74.  
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I t  s h o u ld  be  no t ed  t h a t  t h e  cou r t  who  r ev iew s  wh e th e r  t h e  d ec i s io n  i n  

q u es t io n  wi l l  b e  r eco gn ized  o r  no t  c an  r e fu s e  th e  r eco gn i t i on  on l y f o r  

t h e  r e as on s  m en t ion ed  in  A r t i c l e  45  o f  t h e  R e gu l a t io n .  I t  i s  no t  po ss i b l e  

f o r  t h e  cou r t  t o  r e f u s e  t h e  r eco gn i t i on  o n  th e  g r o un ds  s t i p u l a t ed  i n  i t s  

d om es t i c  l aw .   

 

T h e  d ec i s io n  o f  t h e  co ur t  o f  t h e  M em ber  S t a t e  s h a l l  n o t  co ns t i t u t e  a  f i -

n a l  ve r d i c t .  F in a l ly ,  t h e  cou r t s  o f  t ha t  s t a t e  s h a l l  no t  be  bo un d  b y t h a t  

d ec i s i on 75.  

 

D .  E n fo r cem en t  o f  Fo r e i gn  C o u r t  J ud gm ent s  U nd e r  t h e  Br u ss e l s  I  

R egu l a t io n  

 

A r t i c l e  3 9  o f  t h e  Regu l a t io n  s t i pu l a t es ,  ‘ a  j ud gm en t  g iv en  i n  a  M emb er  

S t a t e  wh i ch  i s  en f o r ceab l e  i n  t h a t  M em b er  S t a t e  sh a l l  b e  en fo r c e ab l e  i n  

t h a t  M em b er  S t a t e  w i t ho u t  an y d ec l a r a t i on  o f  en f o r c eab i l i t y  b e i n g  r e -

q u i r ed ’ 76.  T he  pu rp os e  o f  t h e  R egu la t ion  t o  m ak e  c r os s -b o r d e r  l i t i g a t ion  

l e s s  t im e - co ns umi ng  an d  co s t l y  j u s t i f i e s  t h e  abo l i t i on  o f  t h e  d ec l a r a t io n  

o f  en f o r ceab i l i t y  p r i o r  t o  en fo r c em en t  i n  t h e  M em be r  S t a t e  add r es s ed 77.  

 

A  d ec i s i o n  r en d er ed  b y  a  M em b er  S t a t e  cou r t  s ho u l d  b e  rega r d ed  a s  i f  i t  

w as  g iv en  b y a  cou r t  o f  t h e  M em b er  S t a t e  ad d r e s s ed .  A s  a  r es u l t ,  t h e  

p r o ced ur e  o f  ‘ ’ ex eq u a t u r ’ ’  h as  b een  r em ov ed  and  th e  p ro ced u r e  h as  

b een  s im pl i f i ed  wi th  t h e  R e gu la t i on .   

 

A cco rd in g  to  A r t i c l e  41 / 1  o f  t h e  R egu l a t i on ,  ‘ t h e  p ro ced u r e  f o r  t he  en -

f o r cem en t  o f  j ud gm ent s  g i v en  i n  a no th e r  M emb er  S t a t e  s h a l l  b e  gov -

e r n ed  b y t h e  l aw  o f  t h e  M em b er  S t a t e  add r e s s ed . ’ 78 ‘ A ju d gm ent  g iv en  

i n  a  M emb er  S t a t e  w h ich  i s  en f o r ceab l e  i n  t h e  M emb er  S t a t e  a dd r es s ed  

s h a l l  b e  en f o r ced  th e r e  u nd e r  t h e  s am e  con d i t i o ns  a s  a  j u d gm ent  g iv en  

i n  t h e  M em b er  S t a t e  add r es sed . ’ 79 Ad d i t i o n a l l y ,  A r t i c l e  4 1 / 2  o f  t he  

R egu l a t io n  s t i p u l a t e s  t h a t  ‘ t h e  g r o u n ds  f o r  r e fu s a l  o r  s usp en s io n  o f  en -

f o r c em en t  un de r  t he  l aw o f  t h e  M ember  S t a t e  ad d r es s ed  s h a l l  app l y  i n  
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s o  f a r  a s  t h e y a r e  no t  i n comp a t ib l e  wi th  t h e  g r o un ds  r e f e r r ed  t o  i n  A r t i -

c l e  4 5 . ’ 80 

 

E . g . ,  R eq u i r em en t s  s u ch  as  t h e  p r oh ib i t i on  o f  abu s e  o f  r i g h t s  m ay b e  

ap p l i ed  on  th e  en fo r cem en t  o f  a  f o re i g n  cou r t  j ud gm e n t .  H o wev e r ,  a  

p r ov i s i on  con ce rn in g  t h e  rev i ewi n g  o f  t h e  j u r i s d i c t io n  o f  t h e  co u r t  

w h ich  r end e r ed  t h e  d ec i s io n  d ur in g  the  r ev i ewin g  s t age  co n t r ad i c t s  Ar -

t i c l e  45  th us ,  c anno t  b e  app l i ed 81.  

 

E .  R e fu s a l  o f  Re co gn i t i o n  an d  E nf o r cem e n t  

 

A cco rd in g  to  A r t i c l e  47  o f  t h e  R egu l a t io n ,  t h e  a p p l i c a t io n  h as  t o  b e  

s ub mi t t e d  to  t h e  cou r t  wh i ch  t h e  M emb er  S t a t e  co n ce r n ed  h as  d es i gn a t -

e d  a s  t h e  cou r t  t o  w h ich  t h e  app l i c a t io n  fo r  r e fu sa l  o f  en f o r cem en t  i s  t o  

b e  s ub mi t t ed 82.  Up on  a  gap  i n  l aw conce r n i n g  t h e  p ro cedu r e ,  t h e  o f  t he  

M emb e r  S t a t e  add re s s ed  s ha l l  gov e rn 83.   

In  t h e  ev en t  o f  an  ap p l i c a t io n  fo r  r e fu s a l  o f  en f o rcem en t  o f  a  j u d gment ,  

t h e  ad dr e s s ed  co ur t  m a y,  on  th e  app l i ca t i on  o f  t h e  p e r s on  aga in s t  wh om 

en f o rcemen t  i s  s ough t 84:  

 

( a )  l im i t  t h e  en f o r cem en t  p ro ceed in g  t o  p ro t ec t i v e  m e a su r es ;  

( b )  m ak e  en fo r cem en t  co nd i t i on a l  o n  t h e  p r ov i s i on  o f  s u ch  se cu r i t y  

a s  i t  s h a l l  d e t e rm ine ;  o r  

( c )  s us p en d ,  e i t h e r  who l l y o r  i n  p a r t ,  t h e  en f o rcemen t  p r oceed in gs .  

 

 

T h e r e f o r e ,  t h e  app l i c a t i o n  fo r  t h e  r e f u s a l  o f  en fo r cem en t  d o es  n o t  b y  

i t s e l f  s t op  t h e  ex e cu t i on  o f  t h e  ju d gmen t ;  t h e  co mp e t en t  co u r t  m us t  r e -

v i ew  bo t h  s i d es  a r gu m ent s  a s  pr im a  fa c i e  an d  t h en ,  mu s t  g i v e  a  d ec i s io n  

o n  th e  ex ecu t io n  o f  t h e  co nce r n ed  ju d gm ent .  

 

A cco rd in g  t o  A r t i c l e  5 1 ,  i f  t h e  j ud gm ent  i s  ch a l l en ged  in  t h e  M em b e r  

S t a t e  o f  o r i g in  o r  i f  t h e  t im e  f o r  s u ch  an  ap p ea l  h as  no t  ye t  ex p i red ,  t he  

                                                 
80 Regula t ion (EU) 1215/2012 on jur isd ic t ion and the recogni t ion and  enforcement o f  

judgments in c ivi l  and  commerc ial  mat ter s [2012]  OJ 2  351/14  

 
81 Phi l ippe Hovaguimıan ,  'The Enforcement o f Foreign Judgments under  Brussels 1  bis:  

False Alarms and Real  Concerns '  [2015]  11(2)  Journa l  o f Pr ivate International  La w 229  

 
82 Regula t ion (EU) 1215/2012 on jur isd ic t ion and the recogni t ion and  enforcement o f  

judgments in c ivi l  and  commerc ial  mat ter s [2012]  OJ 2  351/14  

 
83 Regula t ion (EU) 1215/2012 on jur isd ic t ion and the recogni t ion and  enforcement o f  

judgments in c ivi l  and  commerc ial  mat ter s [2012]  OJ 2  351/14  

 
84 Regula t ion (EU) 1215/2012 on jur isd ic t ion and the r ecogni t ion and  enforcement o f  

judgments in c ivi l  and  commerc ial  mat ter s [2012]  OJ 2  351/15  

 



 26 

co u r t  t o  wh i c h  an  ap p l i c a t io n  f o r  r e fu sa l  o f  en fo r cem en t  i s  s ub mi t t ed  o r  

t h e  co u r t  wh i ch  h ea r s  an  ap p ea l  l od g ed  u nd e r  A r t i c l e  49  o r  A r t i c l e  5 0  

m a y s t ay t h e  p r o ceed in gs 85.   

 

F i n a l l y ,  t h e  ap p l i ca t i on  f o r  r e fu s a l  o f  r e co gn i t i o n  sh a l l  b e  m ad e  in  a c -

co r d an ce  wi th  t h e  p r o cedu r e s  p r ov i d ed  f o r  t h e  r e fu s a l  o f  en f o rcemen t 86.  

 

F .  Bar r i e r s  t o  R eco gn i t i on  an d  E nf o r cem en t  U nd e r  t h e  Br u ss e l s  I  

R egu l a t io n  

 

a .  G e n e r a l  

 

T h e  en fo r cem en t  o f  a  f o r e i gn  cou r t  j u d gm ent  s h a l l  b e  r e fus ed  wh e r e  on e  

o f  t h e  g r o un ds  s t i pu l a t ed  in  A r t i c l e  45  i s  f ou n d  t o  ex i s t  u p on  th e  app l i -

c a t i on  o f  t h e  p e r son  aga i ns t  wh om enfo r cem en t  i s  so u gh t 87.  Bes i d es ,  A r -

t i c l e  4 5  p ro v id e s  t h e  r equ i r em en t s  f o r  r e fu sa l  o f  r e co gn i t i o n  wh i ch  a r e  

a l so  ap p l i c ab l e  fo r  r e f us a l  o f  en f o r c em e n t  i n  acco rd an ce  w i t h  A r t i c l e  

4 6 88.   

 

A s  a  r u l e ,  t h e  ex am in a t io n  wh e t h e r  t h e  ba r r i e r s  t o  r e cogn i t i o n  and  e n -

f o r c em en t  a r e  ex i s t en t  o r  no t  sh a l l  on ly  b e  d o n e  up on  t he  a p p l i c a t i on  o f  

t h e  p e r so n  w hom  en f o r cem en t  i s  so u gh t .  T h e r e f o r e ,  t h e  ad d r es s ed  cou r t  

i s  no t  o b l i ged  to  ex amin e  t he  j ud gm en t  i n  t h a t  s en s e  ex  o f f i c io  u nd e r  

t h e  R e gu la t i on .  

 

A cco rd in g  to  A r t i c l e  45 / 3  t h e  co ur t  c an no t  r ev i ew  th e  j u r i s d i c t io n  o f  

t h e  co u r t  o f  o r i g i n 89.  Ho w eve r ,  po i n t  ( e )  o f  t he  s am e A r t i c l e  s t i pu l a t e  an  

ex c e p t i on  to  t h i s  p r i nc ip l e ;  t h e  r e co gn i t i on  an d  en f o r cem en t  o f  a  j ud g-

m en t  sh a l l  b e  r e fu se d  i f  t h e  j ud gm en t  con f l i c t s  wi t h  t h e  r u l es  o f  j u r i s -

d i c t i on  i n  ma t t e r s  r e l a t i n g  to  i n su r ance ,  co ns um er  and  em pl o ym en t  co n-

t r ac t s  w h er e  th e  po l i cyh o l d e r ,  t h e  i n s u r ed ,  a  b e n e f i c i a ry  o f  t h e  in su r -
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an ce  co n t r ac t ,  t h e  i n j u r e d  p a r t y,  t h e  co ns um er  o r  t h e  em pl o yee  w as  th e  

d e f end an t  and  in  ma t t e r s  go ve r n i n g  ex c l u s i v e  ju r i sd i c t io n 90.  

 

b .  P ub l i c  P o l i c y  

 

F i r s t  and  f o r emos t ,  t h e  r e co gn i t i on  o f  a  j ud gm ent  wh ich  m an i f es t l y  co n -

t r ad i c t s  t h e  pu b l i c  p o l i c y o f  t h e  M em b er  S t a t e  a dd r es sed ,  sh a l l  b e  re -

f u s ed  p e r  A r t i c l e  45 /1 ( a ) 91.  I t  i s  im p o r t an t  t o  d e f in e  w h a t  t h e  co n cep t  o f  

p u b l i c  p o l i c y i s  t o  u nd e rs t an d  th e  p u r p os e  o f  t h e  b a r r i e r .  Law ,  i s  t h e  

l egac y o f  t h e  h i s t o ry  an d  i t  i s  t h e  ou tco m e  o f  d i f f e r en t  cus to ms ,  b e l i e f s ,  

t r ad i t i on s  an d  r e l i g i on .  T h e re f o re ,  t h e r e  i s  no  sp ec i f i c  d e f i n i t i on  o r  p a r -

t i cu l a r  e l em en t s  wh i ch  can  d r aw  th e  f r am ew o rk  o f  t h e  p u b l i c  p o l i c y  

co n cep t .  In  o t h e r  w o r ds ,  pu b l i c  p o l i c y i s  an  un c l ea r ,  gen e r a l  an d  com -

p r eh en s iv e  n o t i on .  In  d o c t r in e ,  p ub l i c  p o l i c y i s  s een  as  a  s e t  o f  r u l es  

w i t h  t h e  pu r po s e  o f  p ro t ec t in g  th e  f un d am ent a l  v a l u es  an d  th e  in t e r e s t s  

o f  a  n a t i on 92.  

 

T h e  b as i c  f r am ew or k  o f  t he  p ub l i c  po l i c y co n cep t  i s  n o t  d e f i ned  b y t h e  

E u ro p ean  Un io n  a s  w e l l .  H ow ev e r ,  i t  i s  u nd e rs to od  f rom  t h e  w o rd i n g  o f  

t h e  A r t i c l e  4 5 /1 ( a ) ,  t h a t  t h e  l aw  o f  t h e  M em b e r  S t a t e  ad d r es sed  sh a l l  

d e f i n e  and  app l y t he  p ub l i c  po l i c y.  T h i s  p r ac t i c e  h as  a l so  b een  r e f l e c t ed  

i n  Kr om ba ch  v .  Bam b ers k i 93 j ud ge m en t  o f  t h e  E ur op ean  C ou r t  o f  J u s-

t i c e .  A cco rd in g l y ,  w h i l e  t h e  n a t io n a l  co u r t  sh a l l  ap p l y th e i r  o wn  p ub l i c  

p o l i c y,  t h e  ECJ  s ha l l  d e t e rmi n e  t h e  b o un da r i e s  o f  t h ese  p r ac t i ce s .  F i -

n a l l y ,  i n  d o c t r i ne ,  i t  ha s  b een  p u t  f o r t h  t h a t  t he  na t io n a l  co u r t s  o f  t he  

M emb er  S t a t e  h a v e  th e  i n i t i a t i v e  t o  m ak e  sens e  an d  in t e r p r e t  t he  co n -

cep t  o f  pu b l i c  o rd er  b u t  sh ou ld  a l w a ys  t ak e  t h e  E u r o p ean  U n io n’ s  l eg i s -

l a t i o n ’s  pu r po s e  i n to  acc o un t 94.   

 

S i n ce  t h e  p u rp os e  o f  t h e  E ur op ean  Un i on  i s  t h e  i n t eg r a t io n  o f  t h e  M em -

b e r  S t a t es ,  t h e  co nce p t  o f  pu b l i c  po l i c y s h o u ld  b e  i n t e rp r e t ed  as  n a r -

r o wl y a s  po ss i b l e .  T he  r eco gn i t i o n  o r  en f o r cem e n t  o f  a  j u d gem en t  

w h ich  d o es  n o t  co ns t i t u t e  a  v i o l a t io n  o f  t h e  ad dr e s s ed  cou r t ’ s  m an d a t o -

r y l aw  sh ou ld  n o t  be  r e fu s ed 95.  Bes i de s ,  i n  Tr ad e  A g en cy  L t d  v  S e ra mi co  
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Düzeni  (Seçkin Yayınc ıl ık 2001)  26  
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I n ve s t men t s  L td 96 t he  ECJ  r u l ed  th a t  pu b l i c  po l i cy b a r r i e r  s ho u ld  on l y 

b e  ap p l i ed  to  j ud gm ent s  wh i c h  c on s t i t u t e  an  u nac cep t ab l e  b r each  o f  an  

i n a l i en ab l e  p r i n c i p l e  o f  t h e  ad dr e s s ed  co u r t ’ s  d om es t i c  l aw .  

 

A  b r eac h  o f  fu n d am ent a l  r i gh t s  an d  f r eed oms  t ha t  h av e  b een  ado p t ed  b y  

a l l  Co n t r ac t i n g  S ta t e s  m ay f ace  p u b l i c  p o l i c y i n t e rv en t io n .  A ccor d i n g-

l y,  A r t i c l e  6  o f  t h e  T r ea t y o n  E u ro p ean  Un io n  s t i pu l a t e s  t h a t  t h e  u n i on  

r ec o gn iz e s  t h e  r i gh t s ,  f r eedo ms  an d  p r i n c ip l es  s e t  ou t  i n  t h e  Ch a r t e r  o f  

Fu n d am ent a l  R i gh t s  o f  t h e  E u r op ean  U ni on 97.  A ga in ,  A r t i c l e  2  o f  the  

T r ea t y o n  E ur op ean  U nio n  env i s ages  t ha t  t h e  Un i on  i s  f o un d ed  o n  t he  

v a lu es  o f  r es p ec t  fo r  h um an  d i gn i t y,  f r e edo m,  d em o cr acy ,  eq u a l i t y ,  t h e  

r u l e  o f  l aw  an d  re s p ec t  f o r  hu man  r i gh t s 98.  T he r e fo r e ,  w h en  th e  co ur t  o f  

a  M emb er  S t a t e  r ev i ew s  a  r e co gn i t i on  an d  en f o r cem en t  r eq u es t ,  i t  sh a l l  

t ak e  th es e  p r in c i p l e s  i n t o  ac c ou n t .  Th e  r eco gn i t i on  an d  en f o r cem en t  o f  

a  j ud gm en t  wh i ch  co ns t i t u t es  a  v i o l a t i on  o f  t he  f un d am en t a l  p r in c i p l e s  

o th e r  t h an  s t a t ed  ab ov e  w hi ch  a r e  a d o p t ed  b y a l l  c i v i l i z ed  co un t r i es  

s h a l l  b e  re f u s ed .  

 

E . g . ,  T he  r eco gn i t i o n  an d  en fo r cem en t  o f  a  j ud gm en t  wh i ch  a c c ep t s  a  

co n t r ac t  o n  as s as s in a t io n  and  o r de r s  a  p aym en t  t o  t h e  p l a i n t i f f  sh a l l  v i -

o l a t e  pu b l i c  p o l i c y an d  th e r e  h av e  to  be  r e fu s ed .  

 

Fo r e i gn  co u r t  j ud gm ent s  t h a t  mi gh t  co n t r ad i c t  t h e  pu b l i c  i n t e r es t ,  e co -

n om ic  o r  fo r e i gn  p o l i c y o f  t h e  ad d re s s ed  M em b er  S t a t e  m ay a l s o  b e  

s ub j ec t  t o  p ub l i c  po l i c y i n t e r v en t io n 99.  I t  s ho u l d  a l s o  b e  n o t ed  th a t  t he  

g r o u nd s  fo r  r e fu s a l  a r e  no t  con ce rn ed  wi th  t h e  fo r e i gn  ju d gm ent  i t s e l f  

b u t  t h e  o u t com e  o f  t h e  r e co gn i t i o n  o f  t h a t  j ud gm en t 100.  The r e f o r e ,  i n  an  

ev en t  w he r e  th e  mer i t s  o f  t h e  ca s e  a re  no t  m an i f e s t l y  co n t r ad i c t i n g  th e  

p u b l i c  po l i cy,  t h e  r e co gn i t i o n  o f  t h e  ju d gment  m ay b e  r e fu s ed  o n  t h e  

g r o u nd s  o f  pu b l i c  po l i cy i n f r in gem en t  i f  t h e  d ec i s i on  i s  g i v en  i n  t h e  ab -

s en ce  o f  t h e  de f endan t  o r  g iv en  i n  an  u n f a i r  t r i a l 101.   
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A d d i t i o na l l y,  A r t i c l e  5 2  o f  t h e  R egu l a t io n  p ro h i b i t s  t h e  co u r t  t o  r ev i ew 

t h e  s ub s t an ce  o f  a  j ud gm en t 102.  Th e r e fo re ,  a n  e r r o r  co n ce r n i n g  th e  m er -

i t s  o f  t h e  j u d gm ent  o r  j u s ta  cau s a  c an n o t  j u s t i f y t h e  pub l i c  p o l i c y i n -

t e rv en t i on 103.   A ga in ,  a cco r d in g  t o  t h e  J en a rd  R epo r t ,  ap p l i c a t i o n  of  a  

l aw  o th e r  t ha n  t ha t  w o u ld  h av e  been  ap p l i c ab l e  p e r  t h e  ru l es  o f  p r iv a t e  

i n t e rn a t io n a l  l aw  o f  t h e  add r es sed  cour t  sh a l l  no t  co ns t i t u t e  g r ou nd s  fo r  

r e f us a l 104.  

 

c .  V i o l a t i on  o f  R i gh t  t o  F a i r  T r i a l  

 

R i gh t  t o  a  f a i r  t r i a l  i s  a  fu nd am ent a l  hum an  r i gh t  t ha t  h a s  b een  p r o -

c l a i m ed  b y m an y m od e rn  con s t i t u t io n s  as  we l l  a s  i n t e rn a t io n a l  ag r ee -

m en t s .  I t  h a s  a l so  been  s t i p u l a t e d  b y t h e  Bru ss e l s  I  C o nven t io n  a s  w e l l .   

A l be i t  b e in g  a  m at t e r  o f  pu b l i c  po l i c y,  t h e  R i g h t  t o  a  Fa i r  T r i a l  h a s  

b een  r egu l a t ed  s epa r a t e l y t o  a vo id  mi su s e  o f  pu b l i c  p o l i c y b a r r i e r 105.  

F i v e  e l em en t s  mus t  co ex i s t  t o  p r ev en t  r e co gn i t i o n 106;  

 

-  T h e  ju d gm ent  mu s t  b e  g i ven  in  t h e  abs en ce  o f  t he  d e f end an t .  I t  i s  

n o t  i mp o r t an t  a t  w h ich  s t age  th e  de f en dan t  p a r t i c i pa t e s  i n  t he  

p r o ceed i n gs .   

 

In  S o n n t ag  v .  Wa i d m a n n 107,  t h e  ECJ  ru l ed  th a t  t h e  d e fend an t  wh o  was  

r ep r es en t ed  in  t h e  c o u r t  b y a n  ad vo ca t e  c o u l d  n o t  b e  con s i d er ed  abs en t  

a s  h e  was  c ap ab l e  o f  kn o win g  t h e  l ega l  c l a ims  aga in s t  h i m .  W hen  de -

t e rm in i n g  wh e t h e r  t h e  ju d gm ent  w as  g i v en  in  t h e  d e f end an t ’ s  ab s en ce ,  

t h e  d e f e nd an t  c ap ab i l i t y  t o  a f fec t  t h e  f i n a l  j ud gm en t  sh o u l d  b e  t ak en  

i n t o  co ns id e r a t i on .  
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-  T h e  d ocum ent  w h i ch  i ns t i t u t ed  t h e  p r oceed i n gs  o r  wi th  an y eq u iv -

a l en t  d o cum ent  i n  s u f f i c i en t  t im e  to  en ab l e  t h e  d e f en da n t  t o  a r -

r an ge  h i s  d e f en c e  m us t  no t  b e  s e rv ed .   

 

In  H e n g s t  v .  C am pes e 108 t h e  ECJ  ru l ed  th a t  t h e  ‘ ’ do cum en t ’ ’  i s  a l l  k i nds  

o f  d o cu ment  t h a t  can  en ab l e  t h e  p l a in t i f f  t o  r eq u es t  t h e  re co gn i t i on  an d  

en f o rcemen t  o f  a  j u d gm ent  i n  a  Co n t rac t i n g  S t a t e .  A nd  t h a t  i t  h as  t o  b e  

s e r v ed  in  a cco rd ance  p er  t h e  l aw  o f  s t a t e  o r i g in .  

 

-  T h e  d e f en d an t  m us t  n o t  h av e  su f f i c i en t  t im e  t o  a r r an ge  h i s  d e -

f en ce  

 

I t  i s  n o t  c l e a r  ho w m u ch  t im e  i s  s u f f i c i en t .  T he  add r e s s ed  co ur t  s ho u ld  

ev a lu a t e  w h e th e r  t h e  t i me  g iv en  t o  a r r an ge  d e f en ce  w as  s u f f i c i en t  o r  

n o t  a cco rd in g  t o  t he  ch ar ac t e r i s t i c s  o f  e a c h  cas e .   

 

-  T h e  d ef e nd an t  mus t  b e  f a i l ed  t o  co mm en ce  p r oceed in g s  to  ch a l -

l en ge  th e  j ud g m en t  w h en  i t  w as  po ss i b l e  f o r  h im  t o  do  s o .  

 

Wi t h  t h i s  co nd i t i o n ,  i t  w as  a im ed  to  p r ev en t  t h e  re j ec t i on  o f  t h e  re co g-

n i t i on  o r  en f o r cemen t  d u e  t o  a  mi nor  e r ro r  i n  t h e  n o t i f i c a t i on  p r o ce-

d u r e .  In  M in a l m e t  G mb H  v .  B ra nd e i s  L t d 109,  t h e  p r o c eed i n gs  b e f o r e  a  

Br i t i s h  co u r t ,  t h e  l aw s u i t  n o t i f i c a t i on  h ad  b een  s e r v ed  to  t h e  d e f en d an t  

p e r  t h e  G er m an  l aw .  H ow ev er ,  t h e  com p et en t  G e rm an  cou r t  h ad  n o t  c a r -

r i ed  ou t  t h e  n o t i f i c a t i on  p r o ces s  du ly .  A s  a  r es u l t ,  t he  d e f en d an t  com -

p an y h ad  n o t  b een  n o t i f i ed  o f  t h e  l aws u i t .  T h e  d ec i s i on  g i v e n  in  t h e  ab -

s en ce  o f  t h e  d e f en dan t  h ad  a l so  b een  se r v ed  i n  t h e  s ame  m et ho d ,  b u t  t he  

d e f end an t  h ad  h eard  ab ou t  t h e  d ec i s i on .  H ow ev er ,  t h e  d e f en d an t  d id  no t  

ap p ea l  t h e  d ec i s io n  i n  E n gl a nd ;  i n s t ead ,  t h e  d e f en dan t  r eq u e s t ed  t h e  r e -

f u s a l  o f  en f o r cemen t  app l i ca t io n  th a t  t h e  p l a i n t i f f  d id  i n  G e r m an y b a s ed  

o n  t h e  g r ou nd s  t h a t  t h e  l aw su i t  n o t i f i c a t i on  h ad  n o t  b een  s e rv ed  d u l y .  

T h e  E CJ  ru l ed  th a t  t h e  en fo r cem en t  app l i c a t i on  h ad  t o  b e  r e f us ed  o n  t h e  

g r o u nd s  t h a t  i t  i s  e a s i e r ,  f a s t e r  and  co s t - e f f ec t iv e  f o r  t h e  d e f en d an t  t o  

d e f end  h i s  c a s e  wh i l e  t h e  cas e  i s  con t i nu i n g  th an  t o  mak e  an  ap p ea l .  

H o w ev e r ,  wi t h  t h e  cu r r en t  l eg i s l a t i on  i n  f o rce ,  i t  i s  n o  lo n g e r  p os s ib l e  

t o  r e fu s e  th e  en fo rcem en t  o f  a  j ud gme n t  i n  f avo u r  o f  a  d e f end an t  l i k e  

t h e  on e  in  t h e  c as e  d i s cuss ed .  

 

 

 

d .  In co m p a t ib i l i t y  

                                                 
108 Case C-474/93 Hengst  v .  Campese  [1995]  ECR 2113 

 
109 Case C-123/91 Minalmet GmbH v.  Brandeis  [1992]  ECR I -05661  

 



 31 

 

a a .  In co m p a t ib i l i t y  w i th  a  J u d gm ent  Al r ead y G i v en  in  t he  S t a t e  

i n  W hi ch  R eco gn i t i o n  i s  So u gh t   

 

A cco rd in g  t o  Ar t i c l e  45 / 1 ( c )  o f  t h e  Regu l a t io n ,  i f  t h e  j ud gm e n t  i r r e co n -

c i l ab l e  w i th  a  j u d gm ent  g i v en  b e tw een  t h e  s am e  p a r t i e s  i n  t h e  M em b er  

S t a t e  ad d r es s e s ,  i t s  r e co gn i t i on  s h a l l  be  r e fu s ed 110.  

 

A r t i c l e  4 5 /1 ( c )  r equ i re s  t h e  f o l l o win g  con d i t i o ns  t o  b e  p re s en t ;   

 

( a )  T h e r e  h as  t o  b e  a  j ud gm en t  g i v en  i n  t he  s t a t e  ad dr e s se d .  

W h e th e r  a  j ud gm en t  i s  r end e r ed  i n  o th e r  w o rd s ,  f i n a l i z ed  o r  

n o t  s h a l l  b e  d ec i d ed  b y t h e  l aw o f  o r ig i n 111.  

 

( b )  T h e  p a r t i e s  o f  t h e  d i s pu te  h a v e  t o  be  t h e  s am e .  T h e  s ame  c au se  

o f  a c t i on  i s  n o t  r equ i red 112.  

 

( c )  T h e r e  h as  t o  b e  a n  i r r e co nc i l ab i l i t y  b e t w een  a  j ud gm en t  g i v e n  

i n  t h e  M emb er  S t a t e  and  t h e  j ud gm en t  r eq u es t ed  to  b e  r eco g-

n i s ed  o r  en f o r ced .  

 

In  H o f f ma nn  v .  Kr i eg ,  a  G e rm an  co u r t  o r de r ed  th e  d e f end an t  t o  p ay a l i -

m on y t o  K r i eg  i n  1 9 79 .  In  1 9 80 ,  t h e  p a r t i e s  d i vo r ced  in  t h e  N e t h e r -

l and s .  Ho w ev e r ,  de s p i t e  t h e  d iv or ce ,  K r i e g  r eq u es t ed  th e  en fo r cem en t  

o f  t h e  a l im on y p a ym ent  j u d gm ent  f ro m  th e  D ut ch  co ur t .  Th e  p ro b l em  in  

t h i s  d i s pu t e  w as  wh e th e r  t h e  a l im on y p aym en t  h ad  to  b e  p a i d  o r  no t  a s  

t h e  p a r t i e s  w e r e  rega r d ed  as  m a r r i ed  un d e r  t h e  G e rman  l aw 113.  In  i t s  

j ud gm en t  t h e  ECJ  ru l ed ;  

 

-  J ud gm ent ,  r e co gn i zed  p e r  t h e  Bru ss e l s  C on v en t io n  A r t i c l e  26  m us t  

h av e  th e  s ame  e f f ec t  b o t h  in  t h e  S t a t e  a d dr e s s ed  and  i n  S t a t e  o f  

o r i g i n ;  

 

-  I f  t h e  ex ecu t i on  o f  a  j u d gm ent  i s  no t  p oss ib l e  i n  t he  ad dr e s s ed  

S t a t e  f o r  a  r e as on  w h ich  i s  n o t  u nde r  t h e  s co p e  o f  t he  Br u ss e l s  

C on v en t io n ,  en fo r cem en t  o f  t h a t  d ec i s i on  s h a l l  n o t  b e  pos s i b l e ;  
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-  In  t h i s  d i sp u t e ,  t he  d ec i s io n  co n cer n i n g  t he  a l i mo n y p a ym en t  i s  

n o t  com p at i b l e  wi th  t h e  d iv o r ce  j ud gm ent  i n  t h e  s ens e  o f  Br us se ls  

C on v en t io n  A r t i c l e  2 7 /3 .  

 

b b .  In co m p a t ib i l i t y  w i t h  a  J u d gm ent  Gi ven  in  an o th e r  S t a t e  i n  

W h i ch  R eco gn i t i o n  i s  So u gh t   

 

A c c o rd in g  to  A r t i c l e  4 5 / 1 (d )  o f  t h e  R egu l a t io n ,  t h e  re co gn i t i on  o f  a  

j ud gm en t  w h i ch  i s  i r r e co n c i l ab l e  w i th  a n  ea r l i e r  j ud gm en t  g i v en  in  an -

o th e r  M em ber  S t a t e  o r  i n  a  t h i r d  S t a t e  i n vo l v i n g  th e  s am e  caus e  o f  a c -

t i o n  be tw een  th e  s am e  p a r t i e s ,  p r ov i d ed  t h a t  t h e  ea r l i e r  j ud gm ent  f u l f i l s  

t h e  con d i t i on s  n ece s s a r y f o r  i t s  r e cogn i t i o n  in  t h e  M em b er  S t a t e  ad -

d r e s s ed 114.  Fo ur  c r i t e r i a  mu s t  c o ex i s t  i n  o rd e r  A r t i c l e  45 / 1 / ( d )  t o  be  ap -

p l i ed ;  

 

( a )  T h e  ju d gm ent  o f  t h e  M em b er  o r  t h e  t h i rd  S t a t e  cou r t  m us t  b e  

g i v en  ea r l i e r .  

 

( b )  T h e  j ud gm en t  o f  t he  t h i rd  S t a t e  cou r t  m us t  f u l f i l  t h e  co nd i t i on s  

n ece ss a r y f o r  r e co gn i t i on .  T h e  l a w  o f  t h e  add r es s ed  co u r t  s h a l l  

d ec id e  w h e th e r  t he  ju d gm ent  i s  r e co gn i z ab l e  o r  n o t 115.  I t  d oes  

n o t  m a t t e r  wh e th e r  t h e  j ud gm ent  i s  r eco gn izab l e  i n  a ccor d an ce  

w i t h  t he  add r es s ed  co u r t ’ s  l aw  o r  pe r  a n  i n t e rn a t io n a l  ag r ee -

m en t .  C omp l i an ce  w i t h  on e  o f  t h em  i s  su f f i c i en t 116.   

 

( c )  T h e  ju d gm ent  o f  t he  th i r d  S t a t e  co u r t  m us t  b e  in com p at i b l e  t h e  

j ud gm en t  r eq u es t ed  to  b e  r e co gn iz ed  

 

( d )  T h e  p a r t i e s  an d  caus e  o f  ac t io n  o f  t h e  d i s pu te  m us t  b e  t he  s am e  

 

E . g . ,  A  t o r t  c as e  ha s  b een  f i l ed  b e t ween  t h e  s am e  pa r t i e s  bo t h  i n  t h e  

U n i t ed  S t a t e s  and  G e rm an y.  F i r s t ,  t h e  Am er i can  cou r t  r u l ed  th a t  t h e  

p l a in t i f f  w a s  f au l ty .  In  t h e  l a t t e r  d ec i s io n ,  t h e  G e rm an  co u r t  ru l ed  t h a t  

t h e  p l a i n t i f f  w as  no t  e r ro n eo us .  Th e  reco gn i t i on  requ es t  o f  t h e  G e rm an  

co u r t ’ s  j u d gm ent  i n  E n gl and  wi l l  be  den i ed  o n  t he  b as i s  o f  A r t i c l e  

4 5 / 1 (d )  o f  t h e  Br us s e l s  I  R egu l a t io n .  
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c c .  S p ec i a l  J u r i sd i c t i on  

 

A s  a  r u l e ,  t h e  cour t  wh i ch  th e  app l i ca t i on  o f  r e co gn i t i on  an d  en fo r ce -

m en t  w as  su bmi t t ed  c ann o t  r ev i ew t h e  j u r i s d i c t io n  o f  t h e  cou r t  o f  

o r i g i n 117.  Ho w ev e r ,  t h e  R egu l a t io n  ha s  f o r es een  ex cep t i ons  t o  t h i s  ru l e ;   

A cco rd in g l y,  t h e  j u r i sd i c t io n  o f  t h e  cou r t  o f  o r i g in  s h a l l  b e  r ev i ew e d  in  

m at t e r s  t h a t  f a l l  un d e r  t h e  ex c l us i v e  ju r i sd i c t i on  o f  t he  M em ber  S t a t e  

co u r t s  an d  i n  m a t t e r s  con ce r n in g  i ns u r an ce ,  co ns um er  con t rac t s  and  in -

d iv id ua l  co n t r ac t s  o f  em pl o ym en t  wh er e  th e  po l i cyh o l d e r ,  t h e  i n s u red ,  a  

b en e f i c i a r y o f  t h e  in s u r an ce  con t r ac t ,  t h e  i n j u r ed  p a r t y,  t h e  co n s um er  o r  

t h e  em pl o yee  i s  t he  d e f end an t .  In  c a se  o f  v io l a t i on  o f  sp ec i a l  j u r i s d i c -

t i o n  i n  m at t e r s  d i s cu ss e d ,  t h e  r e co gn i t i o n  and  en fo r cem en t  sh a l l  b e  r e -

f u s ed .  

T h e  cou r t  wh e r e  t he  r eq u es t  o f  r eco gn i t i on  and  en fo r cem e n t  i s  s u b mi t -

t ed  s h a l l  ex ami n e  w h e t h e r  t h e r e  i s  a  v io l a t i on  o f  j u r i sd i c t i on  o r  n o t  ex  

o f f i c i o 118.   

 

La s t l y ,  t h e  co u r t  t o  wh i ch  th e  a pp l i ca t i on  w as  su bmi t t ed  i s  bo un d  b y 

t h e  f i nd i n gs  o f  f ac t  on  w hi ch  t he  co u r t  o f  o r i g i n  ba sed  i t s  j u r i s d i c -

t i o n 119.  Th e r e fo r e ,  t he  ad d re s s ed  co ur t  c a n no t  ex ami n e  t he  f in d i n gs  o f  

f a c t  o f  t h e  cou r t  o f  o r i g in .   

 

d d .  J ud gm ent s  Giv en  in  C i v i l  Ma t t e r s  b y C r i min a l  C ou r t s  

 

A cco rd in g  t o  A r t i c l e  64  o f  t he  R egu l a t i on :  

 

‘without prejudice to any more favorable provisions of national l aws, persons 

domiciled in a Member State who are being prosecuted in the criminal courts 

of another Member State of which they are not nationals for an offence which 

was not intentionally committed may be defended by persons qualified to do 

so, even if they do not appear in person. However,  the court seized of the 

matter may order appearance in person; in case of failure to appear, a judg-

ment given in the civil action without the person concerned having had the 

opportunity to arrange for his defense need not be recognized or enforced in 

the other Member States’120.  
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In  b r i e f ,  t h e  r e cogn i t i o n  an d  en fo r cem en t  o f  a  j u d gmen t  g i v en  b y a  

c r im in a l  co u r t  i n  c i v i l  a c t i on  ( i n  t h e  ab s en ce  o f  t he  d e fen d an t  w ho  h a s  

b een  o r d er ed  t o  app ea r )  m a y  b e  r e fu sed .  P ur po s e  o f  t h i s  b a r r i e r  i s  t o  

g i v e  th e  p e r so n  w ho  f in ds  i t  i ncon v en i en t  t o  ap p e ar  i n  a  c r im in a l  t r i a l  

i n  p e r s on  ( and  w ho  ca n no t  d e f en d  h i s  c i v i l  r i gh t s  t h e r e in )  t h e  p oss ib i l -

i t y  t o  s to p  r eco gn i t i on  an d  en f o r cem en t .   

 

In  K r o mb a ch  v .  Ba m b ers k i 121,  F r en ch  Bam b ers k i  w ho s e  d au gh t e r  w as  

k i l l ed  b y t h e  G e rman  K r om bac h  de m an d ed  n on - pecun ia ry  co m p en s a t i on  

i n  t h e  c r imi n a l  c ase  h ea rd  i n  a  F r en c h  cou r t .  K ro mb ach ,  wh o  w as  no t  

p r e s en t  a t  t h e  h ea r i n g  i n  p e r s on ,  was  r ep r es en t ed  b y an  ad vo ca t e ,  h ow -

ev e r ;  t h e  cou r t  o rd e r ed  K ro mb ach  t o  p a y n o n - p ecu n i a ry  co m p ens a t io n  

p e r  t h e  F r en ch  C r im in a l  P r o ced ur e  Law  w i th ou t  h ea r i ng  h i s  ad vo ca t e .  

Wh en  Bam b ers k i  wan t ed  t o  en f o r ce  t h i s  j u d gm ent  i n  G e rm an y,  t h e  G e r -

m an  cou r t  a sk ed  wh e th e r  t h e  en fo r cem en t  o f  t h e  ju d gm en t  sh ou l d  b e  d e -

n i ed .  Th e  cou r t  r e f e r r ed  t o  Ar t i c l e  2  o f  t h e  P r o to co l  an n ex ed  t o  t h e  

Br u ss e l s  C on v en t ion  w hi ch  h as  s p ec i a l  p ro v i s io ns  con ce rn in g  t h e  r i gh t  

t o  p r e sen t  a  d e f en se .  A ccor d i n gl y,  t h e  r e co gn i t i on  and  en f o r cem en t  o f  a  

j ud gm en t  g iv en  i n  c i v i l  a c t io n  i n  c r im in a l  cou r t s  i n  t h e  abs en ce  o f  t he  

d e f end an t  fo r  an  o f f ens e  w hi ch  w as  n o t  i n t e n t io na l l y co mmi t t ed  n eed  

n o t  be  r eco gn iz ed  o r  en f o rced .  C on t ra r y t o  A r t i c l e ,  t he  c r im e ,  i n  t h i s  

c a s e ,  w as  in t en t i on a l l y  co m mi t t ed  th e r e fo r e  t h e  A r t i c l e  cou ld  n o t  be  

ap p l i ed .  T h e  G e rman  co ur t  a s k ed  w h e t h er  t h i s  A r t i c l e  wo u l d  p r e v en t  t h e  

p u b l i c  po l i cy i n t e rv e n t i on  to  en fo r cem en t  o r  n o t .  T he  E CJ  in  i t s  j u d g-

m en t  s t a t ed  th a t ,  r i gh t  t o  p r es en t  a  d e f en s e  w as  a  c ru c i a l  e l emen t  o f  t h e  

r i gh t  t o  a  f a i r  t r i a l  w h i ch  i s  gu a r an teed  b y t h e  E ur op ean  Co nv en t i on  o n  

H u man  R i gh t s .  T he r e f o r e ,  t h e  p u r p ose  o f  t h e  Bru ss e l s  C on v en t io n  w as  

n o t  s up e r i o r  t o  t h e  r i g h t  t o  a  f a i r  t r i a l .  Th us ,  t h e  en f o rcem en t  o f  t he  

F r en ch  cou r t ' s  j ud gm ent  h ad  t o  b e  r e f us e d  on  t h e  g r o un ds  o f  p ub l i c  po l -

i c y.  

 

e e .  A p p ea l  A ga in s t  t he  R e fu sa l  o f  Reco gn i t i o n  and  En f o r cemen t  D e -

c i s io n  

 

R e fu s a l  o f  r e co gn i t i o n  an d  en f o rc em e n t  d ec i s i on  m ay b e  a pp ea l ed  

aga i ns t  b y e i t h e r  pa r t y p e r  Ar t i c l e  49  o f  t h e  R egu la t i on 122.  A cco rd in g  to  

A r t i c l e  46 / 2  o f  t he  R egu l a t io n ,  t h e  ap p ea l  h a s  t o  b e  lo d ged  wi t h  the  

c o u r t  wh i ch  th e  M emb er  S t a t e  co nce r n ed  h as  co mmu ni ca t ed  to  t h e  

C omm iss io n 123.   A r t i c l e  4 9  h as  n o t  s t i p u la t e d  a n  app e a l  p r oced u r e  t h e r e -

f o r e ,  t h e  s ub s t an t i ve  l aw  o f  t h e  M ember  S t a t e  co u r t  wh e re  th e  a pp ea l  i s  

l od ged  s h a l l  b e  app l i ed  to  t he  p r o ced ur e .    
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A cco rd in g  t o  A r t i c l e  50 124,  t h e  dec i s i on  g i v en  on  th e  app ea l  m ay  o n l y be  

ch a l l en ged  b y an  ap p e a l  t o  b e  l od ged  wi th  t h e  cou r t  com mu ni ca t ed  b y  

t h e  M emb er  S t a t e  c o n c er n ed  p u rs uan t  t o  A r t i c l e  75 / ( c ) .  T h e r e f o r e ,  t h e  

M emb er  S t a t e  a r e  f r e e  t o  d e t e rmi n e  w h e t h e r  t he  d ec i s io n  g iv en  on  th e  

ap p ea l  i s  f i n a l  o r  no t .   

F i n a l l y ,  A cco rd in g  t o  A r t i c l e  51 /1 125,  ‘The court  to which an application 

for refusal  of enforcement is  submitted or the court which hears an appeal 

lodged under Article 49 or Article 50 may st ay the proceedings if an ordinary 

appeal has been lodged against the judgment in  the Member State of origin  or 

if the time for such an appeal has not yet expired. In the lat te r case, the court 

may specify the time within which such an appeal is  to be lodge d.’  

C h ap t e r  3  

 

P r i v a t e  In t e r n a t io na l  Law  o f  R e pu b l i c  o f  Tu r k ey  

 

1 .  T h e  T ur k i sh  Co d e  o n  P r i v a t e  In t e rna t i on a l  a nd  C i v i l  P ro cedu r a l  

Law  

 

A .  G en e r a l  

 

In  T u r k i s h  P r i v a t e  In t e r n a t i on a l  Law ,  r e co gn i t i o n  i s  a  m ec h a n i s m s ecu r -

i n g  th e  l ega l  ex i s t en ce  o f  a  fo r e i gn  co u r t  j u d gm ent  and  t h e  r i gh t s  p r o -

v id ed  th e r eo f ,  t h e  u s e  o f  j u d gm ent  a s  co n c l us i v e  e v i d en ce  o r  r e s  j u d i ca -

t a  a nd  t h e  t ak in g  o f  ad min i s t r a t i v e  ac t i on  i n  a ccor dan ce  wi t h  su c h  

j ud gm en t s 126.  

 

Wi t ho u t  r eco gn i t i on ,  a  fo r e i gn  co u r t  j ud gm en t  c ann o t  be  con s i de r e d  a s  

co n c l us i v e  ev i d en ce .  T he  n eed  to  ‘ ’ re c o gn ize ’ ’  a  fo r e ign  cou r t  j u d g-

m en t  i n d i ca t ed  t ha t  t h e r e  i s  no  o b l i ga t i on  o f  T ur k e y t o  rec o gn ize  a  fo r -

e i gn  co ur t  j u d gm ent .  Th i s  i s  t h e  n a t u ra l  r e su l t  o f  t h e  s ov e r e i gn  r i gh t s .  

T h e  r eco gn i t i o n  o f  f o r e i gn  cou r t  j ud gm ent s  i s  s ub j ec t  t o  t h e  d e t e rm in a -

t io n  b y t h e  comp et en t  co u r t  t h a t  i t  s a t i s f i e s  t h e  r equ i re m en t s  f o r  en -

f o r cem en t  ex ce p t  t h e  re c ip ro c i t y  c r i t e r i a 127.  T h e  au t h o r i t y  i n  t h i s  r egard  

i s  t h e  T u r k i sh  Law  a s  t he  l e x  f o r i .  
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O n  t h e  o t h e r  h an d ,  en f o r cem en t  i s  t h e  p r o cedu r e  s ecur ing  t h e  ex ecu t i v e  

f o r ces  o f  t h e  fo r e i gn  co u r t  j u d gm ent s  i n  Tu rk e y 128.  R eco gn i t i on  o f  a  fo r -

e i gn  cou r t  j ud gm ent  do e s  no t  p er  s e  g i v e  t h a t  j u d gment  t h e  capac i t y t o  

b e  en f o r ced  an d  ex ecu ted  d i r ec t l y  i n  T u rk e y.  A  d ec i s i on  o f  exeq ua tu r  i s  

r eq u i r ed  b y t h e  com p et en t  T u rk i sh  co u r t  i s  r eq u i r ed  fo r  a  j ud gm en t  t o  

i n t ro du ce  i t s  ex e c u t iv e  f o rce s  i n  T ur ke y 129.  

 

T u rk i s h  Co d e  o n  P r i va t e  In t e r na t io n a l  and  P r o ced ur a l  Law  N o  5 71 8  o f  

2 0 17  (h e r e i na f t e r  r e f e r r ed  to  as  t h e  P IL)  go v e r ns  j u r i s d i c t i on ,  r eco gn i -

t i o n  an d  en fo r cem en t  o f  f o r e i gn  cou r t  j ud gm ent s  i n  c i v i l  an d  co mm er-

c i a l  m at t e r s .  R eco gn i t i on  an d  en fo r cem en t  o f  an y c o u r t  j u d gm ent  i n  c iv -

i l  an d  c omm er c i a l  m at t e r  t h a t  i s  n o t  un d e r  t h e  s co p e  o f  an  i n t e rn a t io n a l  

t r e a t y s h a l l  b e  su b j ec t  t o  t h e  P IL.  O ne  o f  t h e  m os t  c r u c i a l  ch a rac t e r i s -

t i c s  o f  t h e  P IL i s  t h a t  t h e  r ev i s io n  au  f o nd  i s  no t  ac c e p ted .  I t  sh ou ld  b e  

n o t ed  t h a t  t h i s  p roh ib i t i on  i s  n o t  op en l y s t i p u l a t ed  i n  t h e  P I L,  b u t  i t s  

a ccep t an ce  i s  c l e a r l y e s t ab l i s hed  i n  t h e  ca s e  l aw  and  doc t r i n e 130.  T hus ,  

w h en  dec id i n g  o n  r eco gn i t i on  an d  en f o r c em en t ,  t h e  j ud ge  s h a l l  on l y  

t ak e  in to  acco un t  w h e t h e r  t h e  c o nd i t i on s  s t i p u l a t ed  b y t h e  P IL a r e  m e t  

o r  n o t .  

 

B .  R eco gn i t i on  an d  En f o r cem en t  o f  F o re i gn  Co u r t  J u d gm en t s  U nd e r  

t h e  P IL  

A r t i c l e  5 0 - 59  o f  t he  P IL,  s e t  o u t  t h e  p r e r eq u i s i t e s  an d  co n d i t i on s  t o  b e  

f u l f i l l ed  f o r  fo r e ign  cou r t  j ud gm ent s  t o  b e  r eco gn ized  an d  en fo r ced .  

T h e  con d i t i o ns  s t i p u l a t e d  f o r  en f o r cem e n t  a l so  ap p l i e s  t o  t h e  re co gn i -

t i o n  ex empt  t h e  rec i p r o c i t y  p r in c ip l e .  I t  s ho u l d  b e  n o t ed  th a t  d e sp i t e  a  

co u r t  j u d gm ent ,  t he  p a r t i e s  a r e  a l l o wed  t o  f i l e  a  l aw su i t  b e fo r e  a  Tu rk -

i sh  co ur t  w i th ou t  r eq u es t in g  th e  r eco gn i t i on  an d  en f o r cem en t 131 

a .  P r e r eq u i s i t e s  f o r  Reco gn i t i on  an d  En fo r cem en t  

A cco rd in g  t o  A r t i c l e  50  o f  t he  P IL 132;   

‘ ( 1 )  En fo r c em en t  o f  co u r t  j ud gm en t s  g i v en  in  c iv i l  m a t t e r s  b y f o r e i gn  

co u r t s  and  h av in g  b ecom e f i n a l  p e r  t h e  l aw o f  t he  so u rce  s t a t e  s ha l l  be  
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s ub j ec t  t o  t h e  en fo r cem en t  d ec i s io n  g i v en  b y t h e  c om p et en t  Tu rk i s h  

c o u r t  

( 2 )  A n  en fo r cem en t  d ec i s io n  ma y  a l s o  b e  r eq ues t ed  co n cer n in g  pe r so n a l  

r i gh t s  i n c l ud ed  i n  t h e  j ud gm en t s  o f  c r im in a l  co ur t s . ’  

 

 

a a .  Le ga l  In t e r e s t  

F i r s t  o f  a l l ,  h av i n g  l ega l  i n t e r es t  i n  en f o r cem en t  and  reco gn i t i on  i s  t h e  

f i r s t  p r e -c on d i t i o n  t o  b e  sa t i s f i e d ;  a n yo n e  wh o  h as  l ega l  i n t e r es t  i n  en -

f o r cem en t  and  recogn i t i o n  o f  a  j u d gmen t  c an  r eq u es t  s o 133.  

E . g . ,  T h e  r eco gn i t i on  o f  a  d iv o rce  d ec i s i on  can  b e  r eq u es t ed  b y t he  

h e i r s  o f  t h e  d ecea sed  

Le ga l  i n t e re s t  s ha l l  b e  d e t e rm in e d  b y  th e  j ud ge  wi t h i n  t h e  con t ex t  o f  

e a c h  cas e s  ch a r ac t e r i s t i c s .  In  i t s  j udgm e nt  t h e  Tu r k i s h  C ou r t  o f  C as sa -

t i o n  r u l ed  th a t  w h er e  a  r i gh t  c an  b e  ob t a i n ed  in  an o t h er  wa y an d  eq u a l l y  

s a f e  wi t ho u t  t h e  n eed  f o r  a  co u r t  d ec i s io n ,  i t  i s  co ns id e red  t h a t  t h e r e  i s  

n o  l ega l  i n t e r es t  i n  f i l i n g  a  r eq u es t  con c e r n in g  th a t  r i gh t 134.  

b b .  C ou r t  J ud gm en t  

T h e  s econ d  p r e r equ i s i t e  i s  t h a t  t h e  f o re i gn  ju d gm ent  h as  t o  be  r end e r ed  

b y a  ‘ ’ cou r t ’ ’ .  I t  i s  su f f i c i en t  t o  f u l f i l l  t h i s  con d i t i o n  i f  t h e  j ud gm ent  i s  

g i v en  b y t h e  s ou rce  S t a t e ’ s  co mp eten t  j u d i c i a r y b o d y.  A dd i t i on a l l y,  

w r i t t en  r eco rd s  and  d o c um ent s  i s su ed  b y f o r e i gn  cou r t s  c ann o t  b e  s ub -

j ec t  t o  exeq ua t ur  j u d gm ent .  H ow ev er ,  u nd e r  t h e  T u rk i sh  C i v i l  P ro ce -

d u r a l  Law ,  t h e se  reco r ds  po ss e s s  t h e  po w er  and  e f f ec t  o f  o f f i c i a l  i n -

s t rum en t s 135.   

E . g . ,  A  ju d gm ent  i n  a  c i v i l  m a t t e r  b y a  fo r e i gn  adm in i s t r a t i v e  bo d y  

can no t  be  s ub j ec t  t o  r e co gn i t i o n  and  en f o r cem en t  d ec i s i on .  

W h e th e r  t h e  d ec i s io n  f o r  w h i ch  t he  reco gn i t i on  and  en fo r cem en t  i s  r e -

q u es t ed  i s  a  cou r t  j u d gm ent  o r  n o t  sh a l l  b e  d e t e rm in ed  i n  a cco r d a n ce 

w i t h  th e  l aw o f  t h e  s ou r ce  S ta t e .  I f  t he  l aw  o f  t h e  so ur ce  S t a t e  d o es  n o t  

co ns id e r  t h e  j ud gm ent  as  a  ‘ ’ cou r t ’ ’  j u d gm en t ,  t hen ,  t h e  r equ es t  o f  
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r eco gn i t i o n  an d  en f o r c em en t  s h a l l  b e  r e fus ed  o n  t h e  g ro u n ds  th a t  p r e -

co nd i t i on s  a r e  no t  m et .  Ho w ev e r ,  i n  so m e c o u n t r i es ,  so m e d i s pu t es  in  

c i v i l  m a t t e r s  a r e  s e t t l ed  o u t s id e  th e  cou r t s .  

 E . g . ,  d i vo r ce .   

In  s o me  cou n t r i e s ,  d iv o r ce  i s  b o un d  to  t h e  wi l l  o f  t h e  sp o us es  w he r eas  

i n  o t h e r  cou n t r i es ,  d iv o rce  d ec i s i on s  can  b e  r end e r ed  b y ad min i s t r a t i ve  

b o d i es .  C an  th es e  dec i s io ns  wh i ch  do  n o t  con s t i t u t e  a  cou r t  d e c i s io n ,  b e  

s ub j ec t  t o  r e co gn i t i o n  and  en f o r cem en t ?   

Fo r  t h es e  d ec i s io ns  t o  b e  su b j ec t  t o  r e co gn i t i o n  and  en f o r c em en t ,  t h e  

ad d r es s ed  Tu r k i s h  co u r t  mu s t  ex ami ne  wh e th e r  t h i s  dec i s io n  h as  b een  

r ev i ew ed  b y a  j u d ic i a r y o r g an  o r  no t  i n  s ou r c e  S t a t e .  I f  t h es e  de c i s i on s  

a r e  aud i t ed ,  r ev i ew ed  an d  ap pr ov ed  b y t h e  com pe t en t  j u d i c i a l  bo d i e s ,  

t h en ,  t h e y can  b e  su b j ec t  t o  r e co gn i t i o n  and  en f o r cem e n t  un d e r  t h e  P IL.  

T h e  aud i t  and  app ro v a l  p ro ce ss  a l l o w  th e  P IL t o  r ega r d  t h es e  d ec i s io ns  

a  ‘ ’ co u r t  d ec i s io n ’ ’  i n  a  s ens e .  I f  a  d i vo r ce  i s  s e t t l ed  b y th e  wi l l s  o f  t h e  

s po us e s  an d  t h i s  s e t t l em en t  i s  au d i t ed ,  r e v i ew ed  an d  ap p ro v ed  b y t he  

co mp et en t  j u d i c i a l  b od y o f  t h e  s ou r ce  S t a t e ,  t h en ,  i t ’ s  r e co gn i t i o n  and  

en f o rcemen t  c an  b e  r equ es t ed  in  Tu r k ey 136.   

M o r eo v er ,  w h e th e r  t h e  dec i s i on  i s  g i v en  i n  an  in t e r n a t io na l l y r e co g-

n iz ed  S t a t e  o r  no t  d o es  a f f ec t  t h e  r e co gn iz ab i l i t y  an d  en f o r ceab i l i t y  o f  

a  f o r e i gn  co ur t  j u dgm ent  a s  l o n g  as  i t  i s  g i v en  un de r  i nd ep en d en t  so v-

e r e i gn t y.  Th e r e fo r e ,  a  j u d gm ent  g i v en  b y  a  no n - r ec o gn ized  S t a t e  cou r t  

w i l l  b e  c on s i d er ed  a s  a  ‘ ’ cou r t ’ ’  j u d gm ent  an d  b e  e l i g ib l e  fo r  r eco gn i -

t i o n  an d  en fo r cem en t  i n  T ur k ey 137.  

T h e  r eco gn i t i on  and  en fo r cem en t  o f  j u d gm ent s  r en d e red  b y i n t e r n a t i on -

a l  co u r t s  a r e  n o t  s ub j ec t  t o  P IL.  T h e y a r e  t r e a t ed  d ep e n d in g  o n  w h e t he r  

T u rk e y i s  a  C on t r ac t i n g  S t a t e .  I f  t h e  f o un d i n g  t r e a t y o f  t h e s e  i n t e rn a -

t i o na l  cou r t s  s t i p u la t e  s p ec i a l  p r ov i s io ns ,  t h en ,  t h e  r e cogn i t i o n  an d  en -

f o r cem en t  o f  t h e  j u d gm ent s  g i v en  b y  t h e s e  co u r t s  s h a l l  b e  c a r r i ed  ou t  

p e r  t h e  p r ov i s i on s  o f  t he  t r e a t y.  O n  th e  o th e r  h an d ,  i t  i s  no t  p o ss i b l e  t o  

r e co gn iz e  and  en fo r ce  j ud gm ent s  g iv en  b y i n t e rn a t io na l  co u r t s  t h a t  a r e  

f o un d ed  b y t r e a t i es  t h a t  T ur k ey i s  no t  a  p a r t y .  A r t i c l e  5 0  o f  t h e  P IL  

c l ea r l y s t a t e s  t h a t  t h e  j ud gm en t  h as  t o  b e  g i v en  b y a  ‘ ’ co ur t ’ ’ .  T h e  

p r ob lem h er e  i s  t h a t  a  ‘ ’ co ur t ’ ’  i s  an  en t i t y  i n  w h i ch  t h e  S t a t e  ex e r c i s es  

i t s  j u d i c i a l  po w er  w h ich  i s  a  so v e r e ign t y r i gh t .  Th e  jud i c i a l  p o wer  i s  

e i t h e r  ex e r c i s ed  b y  a  S t a t e ’ s  cou r t  o r  b y an  i n t e r n a t i on a l  co u r t  i n  w h i ch  

t h e  S t a t e  w a iv e s  so m e ex t en t  o f  i t s  j u d i c i a l  po w er  t h r ou gh  an  in t e r n a -

t i o na l  ag r eem e n t .  Th e r e fo r e ,  t h e  j u d gm ent s  o f  i n t e rn a t io n a l  cou r t s  
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w h ich  a r e  f ou nd ed  b y i n t e rn a t io n a l  ag r eem en t s  t h a t  a re  no t  b in d i n g  

T u rk e y can n o t  b e  su b j ec t  t o  r e co gn i t i o n  and  en f o r cem en t  138.  

c c .  Ci v i l  M a t t e r s  

A cco rd in g  to  A r t i c l e  50  o f  t h e  P IL,  t h e  f o r e i gn  cou r t  j ud gm ent  m us t  b e  

g i v en  in  a  c iv i l  a c t i on .   F i r s t  o f  a l l ,  i t  i s  e s s en t i a l  t o  d e t e r mi n e  w he th e r  

a  j ud gm en t  i s  i n  a  c i v i l  m a t t e r  o r  no t .  In  t h e  Tu r k i s h  Lega l  S ys t em ,  t h e  

P ub l i c  Law  an d  P r iv a t e  Law  a re  d i s t i nc t .  A s  a  r es u l t ,  m a t t e r s  t h a t  so m e 

co un t r i es  m a y r e ga r d  as  a  m at t e r  o f  P r i va t e  Law  m a y b e  s ub j ec t  t o  P ub -

l i c  Law  in  T ur k ey o r  v i ce  v e r s a .  T h e re f o r e ,  t he  T u rk i sh  Law  d e t e rmi n es  

w h e t h e r  a  j ud gm ent  i s  i n  a  c i v i l  ac t i on  o r  n o t 139.  A cco rd ing l y,  t h e  j ud g-

m en t  i s  no t  r equ i r ed  to  be  g i v en  b y a  c i v i l  cou r t ;  i t  i s  su f f i c i en t  t h a t  t h e  

j ud gm en t  i s  g i v en  in  a  c iv i l  a c t io n .  

A s  a  ru l e ,  j ud gm ent s  g iv en  b y t h e  adm in i s t r a t i v e  o r  c r im in a l  co ur t s  o f  a  

f o r e i gn  s t a t e  canno t  b e  reco gn iz ed  o r  en f o r ced .  Ho w ev e r ,  A r t i c l e  50  

c l a us e  2  o f  t h e  P IL  h as  fo r es een  an  exem pt i on ;  

‘ A n enf o r cem en t  de c i s io n  m a y a l s o  b e  r equ es t ed  con ce r n i n g  p e rs on a l  

r i gh t s  i n c l ud ed  i n  t h e  j ud gm en t s  o f  c r im in a l  co ur t s ’  

T h e r e f o r e ,  t he  P IL  s ha l l  a pp l y t o  r e co gn i t i on  an d  en fo rcem en t  r equ es t s  

co n cer n i n g  p e rs ona l  r i gh t s  i n c lu d ed  in  t he  j ud gm en t s  o f  c r imi n a l  

co u r t s .   

d d .  Fi n a l  J ud gm ent s   

A n o t he r  p re r equ i s i t e  s t i pu l a t ed  b y t he  P IL  i s  t h a t  t h e  j ud gm e n t  co n-

ce r n ed  mu s t  b e  ‘ ’ f i n a l ’ ’  un d er  t h e  l aw o f  t h e  s ou r ce  s t a t e 140.  Th e r e fo re ,  

d e c i s i on s  su ch  a s  ‘ ’ In t e r i m  r e l i e f ’ ’  can n o t  b e  r eco gn iz ed  o r  en fo r ce d  in  

T u rk e y.  F i n a l  j ud gm ent  a l l ud es  t o  t he  f o rm a l  an d  s ub s t an t iv e  e f f ec t  o f  

f i na l  j ud gm ent .  T he  f o r m al  e f f ec t  o f  f i n a l  j u d gm ent s  i n d i ca t e s  t h a t  a  

j ud gm en t  cann o t  be  n u l l i f y  an d  th e  ju d gm ent  h a s  becom e  f i n a l  a f t e r  a l l  

l ega l  r em ed ie s  b e in g  ex h au s t ed .  Th e  s ub s t an t i ve  e f f ec t  o f  a  f i n a l  j ud g-

m en t  m e ans  t h a t  t he  con ten t s  o f  t h e  j u d gm ent  hav e  a  b in d i n g  e f f ec t 141.   

T h e r e  i s  no  co ns ens us  o n  w h e th e r  t h e  f o rm a l  e f f ec t  o r  sub s t an t i v e  e f f ec t  

s ho u l d  b e  t ak en  as  a  b a s i s .  In  p r a c t i ce ,  j u d gm ent s  t h a t  hav e  b ecom e  f i -
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n a l  a f t e r  a l l  l ega l  r e m ed i es  b e i n g  ex h au s t ed  a r e  r e c ogn iz ed  an d  en -

f o r ced 142.  

b .   M ai n  R equ i r em en t s  fo r  R e co gn i t i o n  an d  E nf o r cem en t  

A f t e r  h av i n g  f u l f i l l ed  t h e  p re r equ i s i t e s  d i s cu s s ed  ab ov e ,  t h e  m a in  r e -

q u i r em en t s  o u t l i n ed  b y t h e  P IL m u s t  b e  s a t i s f i ed .  Th e  m ain  r eq u i r e -

m en t s  e nv i s aged  f o r  en fo r cem e n t  a l so  ap p l i e s  t o  t h e  r e cogn i t i o n  ex em pt  

t h e  r ec i p r o c i t y  p r in c ip l e .  A cco r d in g  t o  A r t i c l e  5 4  o f  t he  P IL ,  t h e  ad -

d r e s s ed  com p et en t  T u rk i s h  c o ur t  i s  ob l i ge d  t o  ex amin e  t h e  s a t i s f ac t i on  

o f  t h e  r eq u i r em en t s  fo r  en fo r ce m en t  ex  o f f i c i o .   T h e re f o re ,  t h e  ma in  r e -

q u i r em en t s  fo r  en fo r c em en t  sh a l l  b e  as s es sed  f i r s t .  

 

 

 

a a .  T h e  R ec ip r oc i t y  P r i n c ip l e  

T h e  f i r s t  m a in  r equ i rem en t  fo r  en f o rcem e n t  s t i pu l a t ed  u n de r  A r t i c l e  5 4  

i s  t h e  r e c i p r o c i t y 143.  T h e  r ec i p ro c i t y  c an  b e  s ecu r ed  th r ou gh  co nv en t i on -

a l ,  s t a t u t o r y o r  a c tu a l  m eans  b e tw een  T u rk e y an d  th e  r es p e c t i v e  co u n -

t r y .  I t  s ho u l d  b e  no t ed  th a t  i f  con v en t i on a l  o r  s t a t u t o ry  r ec i p r oc i t y  i s  

n o t  r e f l e c t ed  in  t he  ac t u a l  p r ac t i c e ,  i n  o t he r  w o rd s ,  i f  t h e  j u d gm ent s  

g i v en  b y T u r k i s h  co u r t s  a r e  n o t  en f o rced  in  t h e  con ce rned  s t a t e  d es p i t e  

t h e  co nv en t i on a l  o r  s t a t u to r y r ec ip r oc i t y ,  t hen ,  i n  t h i s  c a s e ,  t h e  r ec i -

p r o c i t y  co n d i t i o n  m us t  b e  d eem ed  no t  fu l f i l l ed 144.  O n  t h e  o th e r  h an d ,  i f  

t h e  con v en t io n a l  o r  s t a t u t o r y r ec i p roc i t y  i s  no t  r e f l e c t ed  in  t he  ac t u a l  

p r ac t i ce  a s  an  o f f i c i a l  en f o r cem en t  r e qu es t  i s  ye t  t o  b e  mad e  i n  T u rk ey,  

o r  t he  en f o r cemen t  o f  a  j ud gm ent  g i v en  b y a  T u rk i sh  co ur t  i s  r e f us ed  on  

j us t i f i ed  g ro un ds ,  i t  s h a l l  b e  d eem ed  th a t  t h e  r e c i p ro c i t y  co n d i t i on  i s  

m et 145.  Th e  d e t e rmi na t i on  o f  r e c ip r o c i ty  co n d i t i o n  p r e sen t s  p r ac t i ca l  

i mp a r i t i e s  fo r  t h e  n a t io n a l  co u r t s 146.  In  p r ac t i ce ,  t he  Min i s t r y o f  J u s t i ce  

o f  T u rk ey p u b l i s he s  a  c i r cu l a r  each  yea r  i n  J anu a r y w h ich  sh ow s  t h e  

co un t r i es  wh e r e  the  r ec ip ro c i t y  i s  f u l f i l l ed .  I f  t h e  co n cer n ed  ju d gment  

i s  r end e r ed  b y o ne  o f  t h e  co un t r i es  l i s t ed  i n  t h e  c i r cu l a r ,  t h en ,  t he  

j ud ge  s h a l l  d eem t ha t  t h e  r eq u i r em en t  i s  m et .  Ho w ev e r ,  i f  t h e  co n ce rn ed  
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j ud gm en t  i s  g iv en  b y a  cou n t r y n o t  l i s t ed  i n  t h e  c i r cu l a r ,  t h en ,  t h e  

j ud ge  i s  ob l i ged  to  de t e r min e  t h e  fu l f i l lm en t  o f  t h e  con d i t i o n .  In  t h i s  

r e s p ec t ,  t h e  j u d ge  m a y a s k  th e  p a r t i e s 147.  

b b .  Ex cl us i v e  J u r i sd i c t i on  o f  t h e  T u rk i sh  C ou r t s  

T h e  T u rk i sh  l eg i s l a t o r  p r e f e r r ed  to  d e t e r m in e  wh e t h e r  a  d i s pu t e  h ad  

b een  in  t he  ex c lu s iv e  j u r i s d i c t io n  o f  t h e  Tu rk i s h  cou r t s  r a t h e r  t h an  d e -

t e rm in i n g  wh e t h e r  t h e  c ou r t  o f  o r i g i n  h a s  j u r i s d i c t io n  o r  n o t .  A cco rd -

i n g l y,  t he  en fo r c em en t  o f  j ud gm en t s  i n  m at t e r s  f a l l i n g  u n de r  t h e  ex c lu -

s iv e  j u r i s d i c t io n  o f  t he  Tu r k i s h  co u r t s  s ha l l  b e  r e fu s ed 148.   U nd e r  t he  

T u rk i s h  Law ,  s ome  m at t e r s  i n  pu b l i c  p o l i c y f a l l s  un de r  t h e  e x c lu s iv e  

j u r i s d i c t io n  o f  t h e  Tu r k i s h  co u r t s 149.  Of  co u r s e ,  ev e r y j u r i s d i c t i o n  ru l e  

c o n c er n i n g  p ub l i c  p o l i c y o f  T u rk ey i s  n o t  ex c l us i v e .  Whe t h er  t h e  ju r i s -

d i c t i on  r u l e  i s  ex c lu s i v e  o r  no t  sh a l l  b e  d e t e rmi n ed  f ro m t h e  ex pr e s s io n  

o f  t he  ru l e  an d  th e  p u rp os e  o f  i t s  i mp os i t i on 150.   

E . g . ,  A cco r d in g  to  A r t i c l e  1 2  o f  t h e  Tu r k i sh  C i v i l  P ro c ed u r e  Co de ,  d i s -

p u t e s  a r i s i n g  o u t  o f  r i gh t  i n  r em  i n  im mo vab l e  p r op e r t y  f a l l s  un d er  t h e  

ex c lus iv e  ju r i sd i c t io n  o f  t h e  T ur k i sh  co u r t s .  

A cco rd in g  t o  A r t i c l e  47  p a r ag r a ph  2 ,  ‘ t h e  j u r i sd i c t io n  o f  co u r t s  r e f e r r ed  

i n  a r t i c l e s  44 ,  45 ,  4 6  can no t  b e  r em ov ed  b y a n  a g r eem en t ’ .  Bes id es  t h e  

m at t e r s  t h a t  f a l l  u nd e r  t h e  pu b l i c  po l i c y  o f  Tu rk e y,  d i spu t es  a r i s in g  ou t  

o f  empl o ym en t ,  con su m er  an d  in su r ance  co n t r ac t s  h ave  been  k e p t  u nd er  

t h e  ex c l us i v e  ju r i sd i c t i on  o f  t h e  T u rk i s h  cou r t s  t o  i n  o r d e r  t o  p ro t ec t  

t h e  m o r e  vu l n e r ab le  p a r t y 151.    

In  d o c t r in e ,  i t  i s  a r gu ed  th a t  t h e  ex c lu s i v e  j u r i s d i c t io n  o f  t he  T u rk i sh  

co u r t s  o n  t he s e  t h r ee  m at t e r s  i s  l i mi t ed 152.  T h er e f o r e ,  t he  r e fu s a l  o f  

r e co gn i t i o n  and  en f o r cem en t  on  t h e  gr o un ds  o f  l im i t ed  e x c lu s iv e  j u r i s -

d i c t i on  m a y o n l y b e  th e  cas e  wh e n  th e  f o r e i gn  co u r t  j u d gm ent  i s  con t r a -

r y t o  t h e  pu rp os e  o f  t h i s  r u l e .  In  o th e r  wo rd s ,  i f  t h e  f o r e i gn  cou r t  j u d g-

m e n t  i s  g i v en  in  f av o r  o f  t h e  w e ak e r  p a r t y,  t h en ,  t h e  r equ es t  f o r  r e co g-

n i t i on  an d  en f o r ce m en t  m ay n o t  b e  r e f u s ed .   
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O n  th e  o t h er  h and ,  i f  t h e  j u d gm en t  i s  t o  t he  d e t r i m en t  o f  t h e  w eak er  

p a r t y,  t h e  r eq u es t  m a y b e  r e f us ed  o n  t h e  b as i s  o f  t h e  l im i t ed  ex c lu s i ve  

j u r i s d i c t io n 153.  H o wev e r ,  i t  sh ou ld  b e  no t ed  t ha t  on e  p r ob lem  m ay a r i se  

w i t h  t h i s  p r ac t i ce  a s  i t  r eq u i r e s  t h e  co u r t  t o  r ev i ew the  m er i t s  o f  t he  

j ud gm en t  w h i ch  i s  a  d i r ec t  b r each  o f  rev i s io n  au  f on d  p r oh ib i t i on .   

c c .  Ex or b i t an t  J u r i s d i c t io n  

A r t i c l e  5 4  p a rag r aph  1  c l aus e  b  o f  t he  P IL p r o v id e s  t h a t  t h e  r e co gn i t i o n  

an d  en fo r cem en t  o f  f o r e i gn  co u r t  j ud gm ent s  a re  r e f used  i f  t h e  con -

c e r n ed  co ur t ’ s  j u r i s d i c t io n  i s  b a sed  o n  an  ex o rb i t an t  j u r i s d i c t i on  and  

t h e  d e f end an t  ob j ec t s 154.  In  p r i nc ip l e ,  t h e  r eco gn i t i o n  and  en fo r cem en t  

co u r t  do es  n o t  d i scu ss  and  r ev i ew t he  j u r i s d i c t io n a l  ru l e s  o f  t h e  co u r t  

t h a t  r en d er ed  t h e  ju d gm ent .  Ho w ev e r ,  t h e  T u rk i s h  l eg i s l a t o r  w an t ed  to  

p r e v en t  t h e  en f o rcem en t  o f  d ec i s i on s  g i v en  b y t h e  cou r t s  w h i ch  d o  n o t  

h av e  a  r e a l  co nn ec t i on  wi t h  t h e  d i s p u te  and  t he  p a r t i e s .   

T h e  ex o r b i t an t  j u r i sd i c t io n  i s  a l s o  v i o l a t in g  t h e  na tu r a l  j u d ge  p r i n c i -

p l e 155.  T h e  n a tu r a l  j ud ge  p r i nc ip l e  i s  one  o f  t h e  e l em en t s  o f  t h e  r i gh t  to  

a  f a i r  t r i a l  wh ich  i s  a  fu nd am ent a l  p r in c ip l e  o f  t h e  Tu r k i s h  pu b l i c  po l i -

c y an d  l ega l  s ys t em .  Th e  r i gh t  t o  a  f a i r  t r i a l  r equ i r e s  t he  empl o ym en t  o f  

j u r i s d i c t io n  ru l e s  ba s ed  on  ob j ec t i ve  an d  l ega l  m easu r e s .  A s  i n  t h e  c a s e  

o f  i n d i v id u a l  s t a t e s  o f  l aw ,  on l y f a i r  and  r eas o na b l e  j u r i sd i c t io n  ru l es  

c an  p ro v id e  an  o b j ec t iv e  l ega l  r e l a t i o ns h i p  b e t w een  the  ca s e  an d  t he  

p a r t i e s .  

F i n a l l y ,  a s  i t  i s  s t a t ed  abo v e ,  t he  j ud ge  i s  n o t  o b l i ged  t o  r ev i ew  t he  j u -

r i sd i c t io n  o f  t h e  co u r t  o f  o r i g i n .  P r ov id ed  t h a t  t h e  d e fe n d an t  co n t es t s  

t h e  r equ es t ,  t h en ,  t h e  co ur t  sh a l l  ex am in e  wh e t h e r  t h e  co u r t  o f  o r i g in  

h ad  a  r e a l  con nec t i on  wi th  th e  d i s pu t e  and  th e  p a r t i e s  o r  n o t .  I f  t h e  

co u r t  com es  t o  t h e  co n c l us i on  t ha t  t h e  j u r i sd i c t i on  o f  t h e  cou r t  o f  o r i g i n  

w as  i nd eed  ex o rb i t an t ,  t h en ,  t h e  r e cog n i t i o n  an d  en fo r cem en t  s h a l l  b e  

r e f us ed 156.   

d d .  P ub l i c  P o l i c y  

A c co rd in g  t o  A r t i c l e  5 4  pa r ag r aph  1  c l aus e  c  o f  t h e  P IL ,  ‘ t he  co u r t  d e -

c r ee  mus t  n o t  b e  o p en l y co n t r a r y t o  p ub l i c  p o l i c y ’ 157.  I f  t he  f o r e ign  

co u r t  j u d gm ent  con s t i t u t e s  a n  o pen  co n t r ad i c t i on  t o  fu n dam ent a l  and  
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i n a l i en ab l e  m o ra l ,  e t h i ca l  an d  l ega l  ru l es  o f  t he  Tu r k i s h  p ub l i c  po l i cy,  

i t s  r e co gn i t i o n  and  en fo r cem en t  s ha l l  b e  re f us ed  th ro u gh  an  i n t e r ven -

t io n  o f  t h e  pu b l i c  p o l i c y 158.  I t  i s  no t  po ss ib l e  t o  d e t e rm in e  in  ad v ance 

t h e  k i nd  o f  fo r e i gn  co u r t  j ud gm en t s  t h a t  cou l d  p oss ib l y  o r  d e f in i t e l y  

i n f r in ge  t h e  Tu rk i sh  p ub l i c  p o l i cy .  T h e r e fo r e ,  i n  e ach  ca s e ,  t h e  j ud ge  

m us t  m ak e  an  ev a lua t i on  b y i n t e r p r e t ing  t h e  pu b l i c  po l i cy  i n  acco rd ance  

w i t h  t i m e  and  p l ace .  I t  s h ou ld  b e  no t e d  th a t  t h e  co ns t i t u en t  e l em e n t  o f  

t h i s  i n t e r ven t io n  i s  t h e  o p en  co n t r ad i c t io n .  Th e  d i s c r e t i on  on  t h e  a s -

s e s sm en t  o f  t h e  v io l a t io n  co nf e r r ed  upo n  t h e  j ud ge  i s  l imi t e d  p e r t a i n i n g  

t o  op en  con t r ad i c t io n .   

E . g . ,  A  d iv o r ce  co n c l ud ed  t h ro u gh  t a l aq 159 w i l l  no t  b e  r ec o gn iz ed  in  

T u rk e y a s  i t  op e n l y  con t r ad i c t s  t h e  pub l i c  po l i c y.  

T h e  con cep t  o f  pub l i c  po l i cy i n t e rv en t i on  in  t h e  r eco gn i t i on  an d  en -

f o r cem en t  i s  w eake r  t h an  t h e  pu b l i c  p o l i c y co n cep t  i n  t h e  co n f l i c t  o f  

l aws .  I t  i s  a r gu ed  th a t  t h e  r e co gn i t i o n  and  en f o r cemen t  o f  j u d gm ent s  

w h ich  h av e  an  a t t en u a t ed  e f f ec t  and  r ea s on ab l y l e s s  d i s r u p t i v e  s ho u l d  

n o t  b e  r e f us ed ,  an d  th e  l aw sh ou ld  re sp ec t  t h e  r i gh t s  co nf e r r ed  th e r e in .  

In  t h i s  co n t ex t ,  i t  i s  p os s ib l e  t o  t a lk  ab ou t  l ’ e f f e t  a t t én u é  d e  l ' o r dr e  

p u b l i c . 160 

In  ad d i t i on ,  t h e  co n cep t  o f  pu b l i c  po l i c y i n t e rv e n t i on  f in ds  i t s  un d er l y-

i n g  r a t io n a l e  i n  t he  l ega l  e f f ec t s  o f  t h e  co n cer n ed  ju d gm ent .  In  o t he r  

w o r ds ,  t h e  r e co gn i t i o n  an d  en fo r cemen t  o f  a  fo r e i gn  co u r t  j ud gm ent  

c an no t  b e  r e fu s ed  o n  th e  g r ou nd s  th a t  t h e  s ub s t an t i v e  l aw  w hi ch  co ns t i -

t u t es  i t s  b a s i s  i s  i n f r i n g in g  t h e  p ub l i c  po l i cy 161.  T h e re f o re ,  t h e  com pe-

t en t  ad dr e s s ed  cou r t  so l e l y a s s e s se s  t h e  p os s ib l e  i n f r i n gem en t s  t h a t  

co u l d  o cc u r  i n  t h e  r e co gn i t i on  o r  en f o r cem en t  o f  t h e  co n ce rn ed  j ud g-

m en t  r ega r d l es s  o f  t h e  un d er l yi n g  r a t i o n a l e  o f  t h e  ju d gmen t 162.   

P ub l i c  p o l i c y i n t e rv en t i on  un d e r  t h e  T u rk i s h  P r iv a t e  In t e r n a t io n a l  Law  

p e r t a in s  t o  bo t h  sub s t an t i v e  an d  p r o ced u r a l  l aw .  Th e r e fo r e ,  i n  add i t i o n  

t o  f un d am en t a l  an d  i na l i en ab l e  m or a l ,  e th i ca l  an d  l ega l  ru l es  s t i p u l a t ed  

b y t h e  s ub s t an t iv e  l aw ,  i t  i s  ex p ec t ed  f rom  th e  j u d gm ent  t o  b e  in  com -

p l i an ce  wi th  th e  fu n da m ent a l  p ro cedu r a l  r u l e s  s uch  as  r i gh t  t o  a  f a i r  

t r i a l 163.  

                                                 
158 Burcu Yüksel  and  Paul  Beaumont ,  Turkish and  EU Priva te Interna tional Law -A Com-

parison-  (2014)  66  

 
159 A method of divorce envisaged by the Shar ia  Law which consis ts  of a  uni la tera l  dec la-

rat ion of wi l l  o f a  par ty  

 
160 Ergin Nomer ,  Devlet ler  Hususi  Hukuk u  (21 edn,  Beta 2015)  522  

 
161 Vahit  Doğan ,  Mil let lerarası  Özel  Huku k  (3  edn ,  Savaş  Yayınev i  2015)  119 

 
162 Ergin Nomer ,  Devlet ler  Hususi  Hukuk u  (21 edn,  Beta 2015)  518  

 
163 Ergin Nomer ,  Devlet ler  Hususi  Hukuk u  (21 edn,  Beta 2015)  521  



 44 

e e .  Ri gh t  o f  D e fens e  

T h e  f i n a l  r equ i r eme n t  fo r  t h e  r e co gn i t i o n  and  en f o r cemen t  i s  t h a t  t h e  

r e s p ec t iv e  p ro ced ur e s  r e l a t i n g  to  r i gh t  o f  d e f en s e  o f  t he  p a r t y aga i n s t  

w h om en fo r cem en t  i s  so u gh t  mus t  no t  be  b r each ed .  Th i s  r equ i r em ent  

f i nd s  i t s  un d e r l yi n g  r a t io n a l  i n  A r t i c l e  54  pa r ag r aph  1  c l aus e  d  o f  t h e  

P IL 164 ’It is accepted that the right of defense is violated if the person against 

whom enforcement is sought is not duly summoned to the court  which ren-

dered the judgment or not represented before that court  or if a default  judg-

ment is given contrary to the procedures ’165.   

T h e  r eco gn i t i o n  and  en fo r cem en t  o f  a  j ud gm en t  s h a l l  b e  r e f us ed  o n  t he  

g r o u nd s  o f  b r each  o f  r i gh t  o f  d e f e ns e  p ro v id ed  th a t  t h e  d e f end an t  pu t s  

f o r t h  an  ob j ec t io n  in  t h i s  r ega r d .  Th u s ,  t h e  cou r t  i s  n o t  o b l i ged  and  

s h a l l  n o t  r ev i ew the  ju d gm ent  f o r  po ss ib l e  b r each  o f  r i gh t  o f  d e f e ns e 166.  

S i n ce  th e  s ub j ec t  ma t t e r  f a l l s  un d er  t he  p ro c edu r a l  l aw an d  in  p r in c i p l e ,  

i t  i s  a ccep t ed  th a t  l e x  f o r i  app l i es  t o  t h e  p ro cedu r a l  m at t e r s  i n  p r i v a t e  

i n t e rn a t io n a l  l aw ,  t h e  l aw o f  t h e  cou r t  o f  o r i g in  s ha l l  b e  t ak en  in to  ac -

co un t  w hen  d e t e rmi n i n g  w h e t he r  t h e  r i gh t  o f  d e f en s e  was  i n f r in g ed  o r  

n o t .  

H o w ev e r ,  T ur k i sh  p u b l i c  p o l i c y m a y i n t e rv ene  i f  t h e  co mp et en t  co u r t  

d e t e r min es  t h a t  an  un a l i en ab l e  e l em en t  o f  r i gh t  o f  d e f en s e  in  t h e  con -

t ex t  o f  T u rk i sh  p ub l i c  p o l i c y  i s  i n f r inged .  In  t h i s  c as e ,  t h e  r e qu es t  m a y 

b e  r e fu s ed  on  t h e  gr o un ds  o f  p ub l i c  po l i cy v i o l a t io n  ev en  i f  i t  comp l i es  

w i t h  t h e  l aw  o f  t h e  cou r t  o f  o r i g i n .  

E . g . ,  A  no t i c e  b y p u b l i c a t io n  m ay b e  co ns id e r ed  as  a  v io l a t io n  o f  r i gh t  

o f  d e f en s e  and  m ay t r i gge r  t h e  Tu r k i sh  pu b l i c  po l i cy i n t e r v en t i on 167.    

C .  J u r i s d i c t io n  and  V en u e  

A r t i c l e  51  o f  t he  P IL o u t l i n es  t h e  ru l e s  con ce rn in g  t he  ju r i s d i c t i on  and  

v enu e  fo r  t h e  r e co gn i t i on  an d  en f o r cem en t .  A cco rd in g l y;    

‘ ( 1 )  Th e  co u r t  o f  f i r s t  i n s t an ce  sh a l l  h av e  ju r i sd i c t io n  rega r d in g  ju d g-

m en t s  o f  en fo r cem en t .  

                                                                                                                                                         
 
164 Act  No.  5718 on Pr ivate International  and Procedura l  Law , Art icle  54 paragraph 1  

clause  d  

 
165 Burcu Yüksel  and Paul  Beaumont ,  Turkish and  EU Priva te Interna tional Law -A Com-

parison-  (2014)  66  

 
166 Vahit  Doğan ,  Mil let lerarası  Özel  Huku k  (3  edn ,  Savaş  Yayınev i  2015)  122 

 
167 Judgment o f  the Cour t  o f Cassa tion ,  2nd  chamber ,  25.06.2009 ,  E.  2009/8144 

K.2009/12603  
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( 2 )  Th ese  ju d gm ent s  m ay b e  r eq u es t ed  f ro m  t he  cou r t  o f  do mi c i l e  i n  

T u rk e y o f  t h e  p e r so n  aga i ns t  wh om en f o r cem en t  i s  so u gh t ,  i f  t h e r e  i s  n o  

s u ch  d omi c i l e ,  b e fo r e  t he  co u r t  o f  he r / h i s  h ab i t u a l  r e s i d en ce ,  an d  i f  

s h e / he  h as  n o  do mi c i l e  o r  h ab i tu a l  r e s id en ce  i n  Tu r k ey ,  b e f o r e  e i t h e r  

o n e  o f  t h e  A nk a r a ,  İ s t an b u l  o f  İzm i r  co u r t s . ’ 168 

M a t t e r s  t h a t  f a l l  un d e r  t h e  Fam i l y Law  s h a l l  b e  u nd e r  t h e  j u r i s d i c t io n  

o f  t he  co m p et en t  f am i l y co u r t .  T h e  r equ es t  sh a l l  b e  r e v i ew ed  in  a cco rd -

an ce  wi t h  th e  s i mpl e  t r i a l  p r o ced ur e  p r o v i s io ns 169.  Th e  co u r t  m a y d e c ide  

f o r  fu l l  o r  p a r t i a l  r e co gn i t i o n  o r  en f o r cem en t  o r  m ay r e f us e  t h e  r e -

q u es t 170.   F i n a l l y ,  t he  j ud gm en t s  wh i ch  a r e  f u l l  o r  p a r t i a l l y  r e co gn ized  

o r  en f o r ced  s h a l l  hav e  th e  s am e  e f f ec t  o f  co u r t  j u d gmen t s  g i v en  b y t h e  

T u rk i s h  cou r t s 171.  

D .  A p p ea l   

T h e  j ud g m en t  on  re f u s e  o r  a ccep t an ce  o f  t h e  r e co gn i t i on  and  en f o r ce -

m en t  m ay b e  a pp ea l ed  i n  a c c or d an ce  w i t h  th e  gen e r a l  p ro v i s i ons  o f  t he  

T u rk i s h  C iv i l  P r o ced u r e  Law 172.  D u e  to  a  r e cen t  ch an ge  in  t h e  T ur k i sh  

C i v i l  P ro c ed u r e  Law ,  t he  r emed ie s  f o r  d ec i s io ns  g iv en  b e f o r e  

2 0 .0 7 . 2 0 16  a r e  ap pea l  and  r ec t i f i c a t ion .   

O n  t he  o t h e r  h an d ,  cou r t  dec i s i on s  g iv e n  c on ce rn in g  th e  accep t an ce  o r  

r e f us a l  o f  r e co gn i t i o n  and  en f o r cemen t  g i v en  a f t e r  20 . 07 .2 01 6  wi l l  

f i r s t l y  b e  ap p e a l ed  be f o re  t h e  p ro v inc i a l  cou r t  o f  ap p ea l s  an d  t he n ,  i t  

m a y b e  app ea l ed  be f o r e  t h e  s up r em e  co u r t  o f  app ea l s .  T h e  app ea l  d i -

r ec t l y  s u sp en ds  t h e  ex e cu t io n .  

E .  C on cl us io n  

A l be i t  b e in g  s i mi l a r ,  t h e  ru l e s  o f  t h e  E u ro p ean  Un io n ’ s  Br u ss e l s  I  R eg-

u l a t i on  an d  T h e  T ur k i s h  C od e  on  P r i va t e  In t e r n a t i on a l  Law  and  In t e r n a-

t i o na l  C iv i l  P ro ced u r e  on  th e  r eco gn i t i on  an d  en f o r cem en t  o f  fo r e i gn  

co u r t  j u d gm ent s  p r o v ed  to  h a v e  s i gn i f i c an t  d i f f e r en ces .   T h i s  t h es i s  

a im ed  t o  an a l yz e  th e  k ey p r o cedu r a l  d i f f e r en ces  b e t w een  th e  tw o  r egu-

l a t i o ns  as  we l l  a s  g i v in g  a n  in s i gh t  t o  t h e  co d i f i c a t i on  p r o cess  o f  t h e  

E u ro p ean  U ni on  i n  t h e  c on t ex t  o f  P r iva t e  In t e rn a t io n a l  Law .   

In  t h e  f i r s t  p a r t  o f  t h e  t h es i s ,  t h e  Bruss e l s  Co nv en t i on  o f  1 9 68  o n  ju r i s -

d i c t i on  an d  t h e  en fo r cem en t  o f  j ud gmen t s  i n  c i v i l  and  co mm er c i a l  m at -

t e r s  ha s  b een  r ev iew e d  in  t e rm s  o f  i t s  h i s to r i c a l  b ack gr o un d ,  i t s  p u r -

p os e ,  i t s  p os i t i on  in  t h e  C om mu ni t y Law ,  i t s  i mp lem en t a t i o n  a nd  s co p e .  

                                                 
168 Act  No.  5718 on Priva te Internat ional  and Procedural  Law,  Ar t icle  54 paragraph 1-2  

 
169 Act  No.  5718 on Priva te Internat ional  and Procedural  Law ,  Ar t icle  55 paragraph 1  

 
170 Act  No.  5718 on Priva te Internat ional  and Procedural  Law ,  Ar t icle  56 paragraph 1  

 
171 Act  No.  5718 on Priva te Inter nat ional  and Procedural  Law,  Ar t icle  57 paragraph 1  

 
172 Act  No.  5718 on Priva te Internat ional  and Procedural  Law ,  Ar t icle  57 paragraph 2  
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T h e  r eco gn i t i on  an d  en f o r cem en t  o f  fo r e i gn  cou r t  j udgm ent s  i n  c i v i l  

an d  com mer c i a l  m at t e r s  w e r e  in i t i a l l y  a ch i eve d  w i th  t h e  Br u s s e l s  C on -

v en t i on .  W i th  th e  r emo v a l  o f  cus t oms  an d  qu o t a  r es t r i c t i on s  b e t w een 

t h e  Eu r o p ean  C omm un i t y an d  th e  Eu r op ea n  F r ee  T r ade  A ss oc i a t i on  

( E FT A )  s t a t es  i n  t h e  e a r l y 1 9 7 0s ,  t he  e con omi c  r e l a t i on s h ip  b e t w een 

t w o  comm u ni t i e s  ha s  g r ea t l y  i m pr ov ed .  As  a  r es u l t ,  i n  ad d i t i o n  t o  t h e  

Br u ss e l s  C on v en t io n ,  t h e  Lu gan o  Co n ven t i on  w as  ado p t ed  i n  1 98 8 .  

T h e r e f o r e ,  t h e  t h e s i s  h as  b r i e f l y  an a l yz ed  t h e  k e y a s p ec t s  o f  t h e  Lu gan o  

C on v en t io n  a f t e r  t he  Br us s e l s  C on ven t i on .   

In  t h e  s econ d  pa r t  o f  t h e  t h es i s ,  t he  p r o c ed u re  o f  r e cogn i t i o n  an d  en -

f o r cem en t  o f  fo r e ign  co u r t  j ud gm en t s  i n  c i v i l  and  comm e r c i a l  ma t t e r s  

u n de r  t h e  Br us se l s  I  R egu l a t i on  h a s  b een  in - dep t h  a s s es s ed .  T he  t h es i s  

h a s  co n t i nu e d  wi t h  t h e  Tu rk i s h  P r i v a t e  In t e r n a t i on a l  Law  o n  t h e  r eco g-

n i t i on  an d  en fo r c em en t  o f  t h e  fo r e ign  co ur t  j u d gm ent s  i n  c iv i l  and  

co mm er c i a l  m at t e r s .  

F i n a l l y ,  r e c o gn i t i on  i s  t h e  cons id e r a t io n  o f  a  f o re i gn  co ur t  j ud gm ent  as  

co n c l us i v e  ev id ence  o r  r e s  j ud i ca t a  un d e r  t h e  Bru s s e l s  I  R egu l a t i on  and  

t h e  Tu rk i s h  C od e  o n  P r iv a t e  In t e r n a t i on a l  Law .  T h e  en f o r cem en t  o f  a  

f o r e i gn  cou r t  j u d gm ent  i s  t h e  i n t ro du c t io n  o f  t h e  f o r e ign  cou r t  j u d g-

m en t ’ s  ex ecu t i v e  p o w ers .  T h e  f i r s t  d i f f e r en ce  sh o ws  i t s e l f  i n  t h e  p ro ce -

d u r e  ap p l i e d .  R ecogn i t i o n  o r  en fo r cem en t  o f  a  fo r e i gn  co u r t  j u d gm ent  i s  

n o t  s ub j ec t  t o  an y  s pec i a l  p ro ced u r e  u nd e r  t h e  Bru ss e l s  I  R egu l a t i on .  

C on t r a r i l y ,  u n d e r  t h e  Tu r k i s h  Co d e  on  P r i v a t e  In t e r na t io n a l  an d  C i v i l  

P ro cedu r a l  La w ,  t he  r eco gn i t i o n  o f  a  fo r e i gn  cou r t  j u d gmen t  d epend s  o n  

a  d e t e rmi n a t i on  d ec r ee  g iv en  b y t h e  co mp et en t  cou r t  t ha t  i t  h as  s a t i s -

f i ed  th e  r equ i r e m en t s  s t i pu l a t ed  b y t he  co d e .  Li k ew is e ,  t o  i n t ro du ce  t h e  

ex ecu t i v e  po w ers  o f  a  f o re i gn  cou r t  j u d gm ent ,  an  ex eq u a t u r  d ec i s i on  

m us t  be  g iv en  b y t h e  co mp et en t  T ur k i s h  cou r t .   

A n o t he r  s i g n i f i can t  d i f f e r en ce  s ho ws  i t s e l f  i n  t h e  a t t r i b u t i on  o f  t h e  f o r -

e i gn  co ur t  j ud gm en t .  T h e  Tu r k i s h  Co d e  on  P r i va t e  In t e r n a t io n a l  and  

C i v i l  P r o ced ur a l  Law  h as  r eq u i r ed  a  f o r e i gn  cou r t  j u d gm e nt  t o  b e  f in a l  

u n de r  t h e  l aw o f  t he  co u r t  o f  o r i g i n  i n  o r d e r  t o  b e  e l i g ib l e  fo r  r e co gn i -

t i o n  and  en f o rcem en t  w h er e a s  un d e r  t h e  Br us se l s  I  R egu la t i on ,  i t  i s  s u f -

f i c i en t  f o r  a  j ud gmen t  t o  b e  en f o rce ab l e  un d e r  t h e  l aw o f  t h e  cou r t  o f  

o r i g i n .  T hu s ,  j u d gm ent s  s u ch  a s  an  i n t e r im  re l i e f  m a y b e  su b j ec t  t o  

r e co gn i t i o n  and  en f o r cem en t  i n  t h e  Eur o p ean  U ni on .  

 

A  s m al l  ye t  imp o r t an t  d i f f e r en ce  i s  a l s o  i n  t h e  p r o ced u re  o f  ap pea l in g ;  

u n de r  t h e  T u rk i sh  C od e  o n  P r i v a t e  In t e r n a t i on a l  an d  C i v i l  P ro c ed u r a l  

Law ,  an  app ea l  aga i ns t  t h e  d ec i s io ns  co nce r n in g  r e f us a l  o r  a c c ep t an ce  

o f  t he  r e co gn i t i o n  an d  en fo r cem en t  dec i s io n  d i r ec t l y  s us p en ds  t he  ex e -

cu t io n .  O n  th e  o the r  h an d ,  un d er  t h e  Br u ss e l s  I  R egu l a t i o n ,  i t  i s  a t  t h e  

d i s c r e t i on  o f  t h e  cou r t  ad d r es sed  to  s us p en d  t h e  p ro ceed in gs .   

 

A ga i n ,  bo th  un d er  t h e  Bru ss e l s  I  R egu l a t i on  and  t h e  Tur k i s h  Co d e  o n  

P r i v a t e  In t e r n a t i ona l  and  C i v i l  P ro ced u r a l  Law ,  t h e  ju r i sd i c t io n  r u l es  
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s t i p u l a t ed  con ce r n in g  co n t r ac t s  a r i s ing  o u t  o f  em pl o ym en t ,  co ns um er  

an d  in su r an ce  can no t  b e  rep l aced  b y a g r eem en t  o f  t h e  p a r t i e s .  Ho w ev e r ,  

t h e  i mpl em en t a t ion  o f  t h i s  ru l e  i s  n o t  abs o l u t e  un de r  t h e  Br us se l s  I  

R egu l a t io n .   

 

La s t l y ,  o n e  o f  t h e  m os t  p r ob l em at i c  d i f f e r en ce  i s  t h e  r eq u i r em en t  o f  

r e c ip r o c i t y  u nd e r  t h e  T ur k i sh  C od e  on  P r iv a t e  In t e r n a t io n a l  and  C iv i l  

P ro cedu r a l  La w .  Th e  r ec i p r o c i t y  p r i nc i p l e  r equ i re s  t h e  co u r t  j ud gm en t s  

r en d er ed  b y T u r k i sh  co ur t s  t o  b e  en fo r ced  i n  t he  cou n t ry  o r i g i n  o f  t h e  

j ud gm en t  con ce rn ed  fo r  en fo r cem en t  i n  T ur k ey.   T h i s  r equ i r em e n t  i s  

m e r e l y p o l i t i c a l  an d  do es  n o t  h av e  a  l ega l  p u rp os e .  In  f a c t ,  i t  i s  ex -

t r em el y d i f f i cu l t  f o r  t he  Tu r k i s h  j ud g e s  to  de t e r mi ne  w he t h er  t h e  co nd i -

t i o n  ha s  b een  f u l f i l l ed  o r  no t .   

T h e  f in a l  v e r d i c t  o f  t h e  t he s i s  i s  t h a t  T u rk e y,  p r e f e r s  t o  em plo y i t s  ow n  

d om es t i c  ru l es  on  m at t e r s  o n  a  wi d e  s ca l e  w h er ea s  t he  E u ro p ean  U nio n  

i s  t r yi n g  t o  s i mpl i fy  t h e  f r e e  m ov em en t  o f  j u d gm ent  wi th in  t h e  U n io n ,  

t h e r e f o r e  p os s es s e s  a  s o f t e r  r eco gn i t i o n  and  en fo r cem en t  p r ocedu r e .  I t  

s ho u l d  a l s o  b e  no ted  t h a t  E u ro p ean  U n io n  M emb er  S t a t e s  sh a r e  a  wi d e  

a r r a y o f  cus tom s ,  t r ad i t i ons ,  comm on sens e  a nd  r e l i g io n .  T h er e f o r e ,  i t  

i s  n a t u r a l  t h a t  t h e  r e co gn i t i o n  an d  en fo r cem en t  o f  j ud gmen t s  g iv en  b y a  

M emb er  S t a t e  i s  r e co gn ized  o r  en f o rced  w i th ou t  an y s p ec i a l  r eq u i r e -

m en t  i n  an o t h er  Mem b er  S t a t e .  T h i s  i s  no t  t h e  cas e  o n  Tu r k ey ’ s  b eh a l f .  

T u rk e y l i e s  b e t w een  t he  E u ro p e  an d  A s i a  an d  i n t e r ac t s  w i t h  na t i on s  w ho  

v e r y d i f f e r e n t  s e t  o f  ru l e s ,  t r ad i t i on s  an d  cus t oms .  T hus ,  i t  s t r i c t l y  r e -

v i ew s  t h e  r eco gn i t i on  an d  en f o r cem en t  r eq ues t s  i n  t h e  co n t ex t  o f  i t s  

p u b l i c  po l i cy .   
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In d ex  

S umm ar y  

T h e  es t ab l i sh m en t  o f  m od e r n  s t a t e s  an d  t he  con cep t  o f  s ov e r e i gn t y r e -

q u i r ed  t h e  em pl o ym ent  o f  r u l es  t o  go v e rn  th e  j ud i c i a l  j ud gm en t s  r en -

d e r ed  b y f o r e i gn  s t a t e s .  A c cor d i n gl y ,  t h e  i n t e r na t i on a l  co mmu ni t y h a s  

ad op t ed  th e  p ro cedu r e  o f  r e co gn i t i on  an d  en fo r cem en t  i n  w h i ch  t he  fo r -

e i gn  cou r t  j ud gm en t s  wo u l d  b e  a l low ed  t o  h av e  ex t r a t e r r i t o r i a l  l ega l  

e f f ec t  un de r  c e r t a in  co nd i t i on s .   

T h e  f i r s t  co d i f i c a t i on  p r o cess  i n  E uro p e  h ad  b eg un  w i th  t h e  Brus s e l s  

C on v en t io n  i n  19 68 .  I t  w as  a  s e t  o f  r u l es  wh e r e  r ecogn i t i o n  and  en -

f o r cem en t  o f  f o r e ign  co u r t  j ud gm en t s  i n  c i v i l  and  comm er c i a l  ma t t e r s  

o f  t h e  E u ro p ean  C om mu ni t i e s  w as  r egu l a t ed .  T h e  i nc r eas i n g  in t e r ac t i on  

b e tw een  t he  E ur ope an  Com mu ni t i e s  an d  t h e  E FT A S t a t es  h as  p ro v ed  i t  

n ece ss a r y t o  ex p and  t h e  s cop e  o f  t h e  C on v en t io n  an d  con s eq u en t l y l e d  

t h e  Lu gan o  C on v en t io n  t o  b e  ad op t ed  i n  19 88 .  In  t he  f r am ewo r k  o f  t he  

o r i g i n a l  C on v en t ion ,  t h e  Br us s e l s  I  R egu l a t io n  o f  2 00 1  w as  en ac t ed  in -
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t r od uc in g  f u r t h e r  ch an ges  to  m ee t  t h e  r equ i rem en t s  o f  gr o wi n g  E U .  F i -

n a l l y ,  t h e  Brus s e l s  I  R egu l a t io n  w as  s u p e r sed ed  b y t h e  R ecas t  Br uss e l s  

I  R egu l a t i on  in  2 015  as  m or e  ‘ ’ l i b e r a l ’ ’  r egu l a t io n  w as  n eed ed .   

T h e  r eco gn i t i o n  o f  a  f o r e i gn  co u r t  j u dgm en t  i s  t h e  m ech an i s m o f  s ecu r -

i n g  th e  l ega l  ex i s t en ce  o f  t h e  con ce rn ed  j ud gm en t  an d  t h e  r i g h t s  p ro -

v id ed  th e r e o f ,  t h e  u s e  o f  j ud gm en t  a s  co n c l us i v e  e v i d en ce  o r  r es  j ud i ca -

t a  and  t he  t ak in g  o f  ad min i s t r a t i v e  a c t io n  i n  a cco r dan ce  w i th  s u ch  

j ud gm en t s .  On  t h e  o t h er  h and ,  en f o rcem en t  i s  t h e  p ro ced u r e  s ecu r in g  

t h e  ex ecu t i v e  f o r ces  o f  fo r e i gn  cou r t  j u d gm ent s .   

U n d er  t h e  Bru ss e l s  I  R egu l a t i on ,  t he  co u r t  j ud gm en t s  g iv en  i n  a  Mem -

b e r  S t a t e  i s  r e co gn i z ed  o r  e n fo r ced  i n  an o th e r  Memb er  S t a t e  wi th ou t  

an y s p ec i a l  p ro cedu r e  r equ i r ed  s ub s t an t i a l l y  r ed u c i n g  the  cos t  and  t i me  

l os s  o f  t h e  p r o ced ur e .   

O n  t h e  o th e r  h and ,  t h e  r e co gn i t i o n  and  en f o r cem en t  o f  co u r t  j ud gm ent s  

i n  Tu rk e y a r e  co nd i t i o n ed  to  f u l f i l  s om e r equ i r em en t s  s uch  a s  t h e  p r in -

c i p l e  o f  r e c i p r o c i t y .  

T h e  t h es i s  h as  f ocu s ed  on  t h e  h i s t o r i c a l  d e v e l opm ent  o f  t h e  con cep t  o f  

r e co gn i t i o n  an d  en f o r cem en t  o f  t h e  fo r e i gn  co ur t  j ud gmen t s  i n  Eu r op e  

an d  th e  k e y d i f f e r en ces  b e t w een  th e  E u r o p ean  U ni on ’ s  cu r r en t  l eg i s l a -

t i o n  an d  th e  T u rk i sh  C od e  o n  P r i v a t e  In t e r n a t i on a l  and  P ro cedu r a l  Law .   

 

 

 

 

Zu s amm en f as su n g  

 

D i e  E r r i ch tu n g  vo n  d en  mo d e rn e n  S t aa t en  u nd  d a s  K o nzep t  de r  

S ou v er än i t ä t  e r fo rd e r t en  d i e  An w endu n g  vo n  R ege l n  zu r  R ege l un g  d e r  

G e r i ch t su r t e i l e  au s l änd i s ch e r  S t aa t en .  D em ent sp r ech end  h a t  d i e  

i n t e rn a t io n a l e  G em ei n s ch a f t  e i n  A n e rk enn un gs -  un d 

V o l l s t r e cku n gsv e r fah r en  e i n ge fü h r t ,  b e i  d em aus l änd i s che n  

G e r i ch t su r t e i l e  un t e r  b e s t i mmt en  Bed i n gun gen  au ß e r ge r i ch t l i ch e  

R ech t s wi r ks am k ei t  h ab en  d ü r f t en .  

 

D e r  e r s t e  K od i f i z i e r u n gsp roz ess  i n  Eu r op a  ha t t e  im  J ah r  1 96 8  mi t  dem 

Br ü ss e l e r  Ü be r e i nk om men  b egon nen .  Es  w a r  e i ne  R e ih e  v on  R ege ln ,  

n ach  den en  d i e  A n e r k en nu n g un d  Vo l l s t r e cku n g aus l änd i s ch e r  

G e r i ch t su r t e i l e  i n  Z i v i l -  u nd  Han d e l s s ach en  d er  E u ro pä i s chen  

G em ei ns ch a f t en  ge r ege l t  wu r d e .   
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D i e  zun ehm end e  In t e r ak t io n  z wis ch en  d en  E u ro pä i s c hen  

G em ei ns ch a f t en  u nd  d en  E FTA -S t aa t en  h a t  s i ch  a l s  n o t wen d i g  e r wi e s en ,  

d en  G el t un gs be r e i ch  d es  Üb e r e i nk om mens  ausz uw e i t en ,  un d  f üh r t e  

d az u ,  d as s  d a s  Lu gan o -Ü b e r e in ko mm en  im  J ah r  19 88  an geno mm en  

w u r de .  Im  Rahm en  d es  u r s p rü n gl i ch en  Üb e r e i nk ommen s  wu r de  d i e  

Br ü ss e l - I - V e r o r d nun g  v on  20 01  e r l as sen  E in f üh r un g  w e i t e re r  

Ä n d er un gen  z u r  E r f ü l l un g  d e r  A n fo r d e ru n gen  d er  wach s en den  E U .  

S ch l i eß l i ch  wu r de  d i e  Brü ss e l - I - V e r o r dn un g  im  J ah r  2 0 15  d ur ch  d i e  

N eu f as su n g d er  Br ü ss e l - I - V er o r d nun g  e r s e t z t ,  d a  e in e  „ l i b e r a l e r e“  

V e r o rd nu n g  e r f o rd er l i ch  w a r .  

D i e  An e r kenn un g  e i n es  U r t e i l s  e i n es  aus l än d i s ch en  Ge r i ch t s  i s t  d e r  

M ech an i sm us  z u r  S i ch e rs t e l l un g  d e r  r e ch t l i ch en  Ex i s t enz  d e s  

b e t r e f f en d en  U r t e i l s  un d  d e r  i hm  e i n ge r äum t en  R ech te ,  d i e  V er w en du n g  

e i n es  U r t e i l s  a l s  s ch l üs s i ge  Bew e i sm i t t e l  od e r  R ech t s k r a f t  un d  d as  

E r g r e i f en  v on  V e rw a l t un gs v er f ah r en  i m  E in k l an g  mi t  d i e s en  U r t e i l en .   

A u f  d e r  and e r en  Se i t e  i s t  d i e  V o l l s t r e ck un g  d es  V e r f ah r en s ,  d as s  d i e  

Ex ek u t iv gew al t  aus l änd i s ch e r  G e r i ch t su r t e i l e  abs i ch e r t .  

 

N ach  d e r  Br üs s e l - I - V e r o r dn u n g  w e rd en  d i e  i n  e i n em Mi t g l i eds t aa t  

e r gan gen en  Ge r i ch t su r t e i l e  i n  e in em an d e ren  M i t g l i eds t aa t  an e rk ann t  

o d e r  vo l l s t r e ck t ,  oh n e  d ass  e in  b e son d e r es  V e r fah r en  e r f o rd e r l i ch  i s t ,  

d a s  d en  K os ten -  un d  Ze i tv e r l us t  d e s  V e r f ah r en s  e rh eb l i ch  v e r r i n ge r t .  

A u ß er d em i s t  d i e  A n e rk enn un g  u nd  V o l l s t r e cku n g vo n  G e r i ch t su r t e i l en  

i n  d e r  T ü rk e i  an  b e s t i mmt e  Vo r ausse t z un gen  wi e  d en  G r u nds a t z  d e r  

G egen s e i t i gk e i t  geb u nd en .  

 

D i e  D i s s e r t a t i o n  ko nz en t r i e r t e  s i ch  au f  d i e  h i s to r i s ch e  E n t wi ck l un g  d es  

K o nz ep t s  d e r  A n e rk enn un g  und  Vol l s t r e cku n g aus l änd i s che r  

G e r i ch t su r t e i l e  i n  Eu r op a  un d  au f  d i e  wi ch t i gs t en  Un t e r s ch ied e  

z wis ch en  d en  ge l t en d en  R ech t s vo r sch r i f t en  d e r  E ur op ä i s ch en  U ni on  u nd  

d em t ü rk i s ch en  G es e t z  üb e r  i n t e r n a t i on a l e s  P r iv a t -  u nd  

V e r f ah r ens r ech t .  
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