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On September 22, 1790 Lorenz Altinger, priest of the parish
Heiliger Joseph ob der Laimgrube in Vienna, handed over an
attestation to Regina and Melchior Falck, in which he
confirmed that his attempts to reconcile the married couple
had failed. Regarding the dispute between Regina Falckin
and her husband, a velvet factory owner, the priest con-
sidered it to be reasonable “that the spouses be separated
legally for a certain period of time”.1 He also noted that both
husband and wife agreed with this decision and demanded
an indefinite separation.

One week after the priest issued the attestation, Regina
Falckin submitted it together with a complaint to the
Magistrat der Stadt Wien (the municipal council of Vienna).
Thus, she initiated litigation against her husband just three
years and four months after exchanging their wedding vows
before the altar. Regina Falckin asked the Magistrat to
approve the separation from bed and board and demanded
360 Gulden of alimony a year from her husband.2 The
Magistrat entrusted judge Seynagl with the separation pro-
ceedings, setting the first date of the hearing as October 13,
1790. On this day at nine o’clock in the morning, the
plaintiff, her lawyer Dr Wolf and the defendant arrived at the
city hall of Vienna. The judge requested that the spouses,
Regina and Melchior Falck, confirm their mutual consent to
the separation from bed and board, which they stated before
the municipal council. The award of alimony, Regina Falckin
explained, was the only obstacle in the way of separation.
Regarding the alimony, judge Seynagl succeeded in reaching
a settlement in the first hearing, approving the separation,
and noted that Melchior Falck should pay 100 Gulden of
alimony a year to his wife. If his income increased, Melchior
ought to pay 150 Gulden a year to his spouse.

This marriage dispute is recorded in detail in a document of
considerable length, the complaint signed by Regina Falckin
and her lawyer that extends over twelve pages. It is written
from the perspective of the plaintiff and describes the
grounds for the breakdown of her marriage. In her complaint
Regina Falckin explained that she had married Melchior
Falck, a widower, in 1787, a union that she describes as full

of misfortune and distress. She told the Magistrat that
Melchior Falck had forbidden her to visit her parental home,
that her husband had insulted her parents as “bad people”
(schlechte Leute) and had even insulted her in front of the
domestic staff and strangers. The plaintiff furthermore com-
plained about her housekeeping tasks, which she deemed
excessive since her husband had not employed any domestic
servants for the last two years. Thus, she was forced to
perform “all kinds of contemptible tasks, like carrying the
water to the second floor and the wood to the third floor”.3

Regina Falckin spared no ink in describing herself a blame-
less party. She explained that she had cared for Melchior
Falck during his illness, and had not provoked her husband’s
anger by demanding expensive clothes. Three enclosed
references, attesting to her willingness to work and to her
proper manners, demonstrate how important it was for her
to depict herself as a good wife.

To emphasize her husband’s “tyranny” (Tyrannay) and
“inhumanity” (Unmenschlichkeit), Regina Falckin described
two experiences in detail, both of which involved physical
violence and verbal abuse, as well as unjustified and excessive
reactions by her husband. First, she recounted how one day
her husband’s dog had died, for which Melchior Falck
blamed her and proceeded to insult her, assaulted her, and
ordered her “to throw the dead dog into the river Wien in
broad daylight – an act that is legally prohibited”.4 Her
husband followed behind her and insulted her with names to
such an extent that onlookers had stopped to observe the
encounter. Second, Regina Falckin cited an event that oc-
curred during work in the velvet factory. She informed the
Magistrat that one day, enraged to such a degree by her
“carelessness” in processing the clothes, her husband had
proceeded to punch her in the face. As the complaint notes
Regina Falckin sought refuge from her husband in her
parents’ house, in order to escape the possibility of further
acts of violence. After her parents had notified the parish
priest of the marital quarrel, the priest summoned the
married couple for the purpose of reconciliation.
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Historians can find hundreds of comparable cases in the
archives that detail marital quarrels and the points of friction
in everyday marital affairs. These documents chart how
spouses met or failed to meet their responsibilities and
duties, normative gender roles and spouse’s expectations.
These suits reveal the various courses of action that were
available to estranged couples, and indicate the way in which
the authorities responded to spouses’ claims. Over which
subjects did spouses bring suit, and how did couples
narrate the breakdown of marriages? Although records of
separations allow historians a limited insight into marital
quarrels, we have virtually no access to the defendants’ point
of view. Nor is it evident whether spouses tried solutions
outside the courts to resolve marital conflict, whilst the role
played by lawyers in the proceedings remains unknown. The
records of separations thus represent distilled version of
events reported out of the plaintiffs’ perspective as well as the
judges’ and priests’ decisions. Examining the documents,
historians should bear in mind the constructed nature of
these legal accounts.

The questions which this article addresses are concerned less
with the nature of marital conflict itself than with the formal,
judicial and procedural elements of separation records.
This study will explore how these documents were produced
in separations from bed and board during the first ten
years after the introduction of the Josephinische Ehepatent
(Marriage Ordinance) in 1783.5 The form and composition
of these texts will be analysed from their genesis and content
to the details included in or omitted from these records. To
what extent might the path of separation records be traced
prior to the conclusion of court proceedings? What was the
relationship between form and content in these documents,
and how can we approach these records in a methodological
sense?

Before considering these documents in detail, the legal frame-
work of separations from bed and board will be elucidated in
the context of Vienna during the late eighteenth century.

I. Legal framework

In the Habsburg Monarchy the Catholic Church maintained
authority over marital affairs until the end of the eighteenth
century. The Marriage Ordinance, enacted by Emperor
Joseph II in January 1783, transferred jurisdiction over
marriage from the Konsistorialgerichte (diocesan courts) to
the civil courts.6 The stipulations of the Ordinance were not
valid in all territories of the Habsburg Monarchy, but were
limited to the Austrian and Bohemian lands as well as to
Galicia. With the promulgation of this marriage law, the
municipal councils in the cities, as well as the Herrschafts-

gerichte (manorial courts) in the countryside, were entrusted
with treating disputes between husbands and wives.

In Vienna, the Magistratsreform (reform of the municipal
authorities) in 1783, awarded jurisdiction over marital affairs
to the Magistrat.7 All men and women living in the city and
its suburbs were subject to this judicial authority. The
decisions of the Magistrat could be challenged in the new-
ly established Niederösterreichische Appellationsgericht, an
appellate court, while the court of last instance was the
Oberste Justizstelle; both of these higher courts met in the
city of Vienna.

On the one hand, the Marriage Ordinance defined the
marriage union as a civil contract, while simultaneously
upholding the indissolubility of the conjugal bond.8 The
Marriage Ordinance affirmed denominational differences by
stipulating different rulings on marriage and divorce for
Catholic and non-Catholic couples. Non-Catholic spouses
could secure a divorce that allowed them a subsequent
marriage to occur while the previous partner was still alive.
For Catholic married couples the Marriage Ordinance,
following canon law, stipulated that a marriage could not be
dissolved. Besides the annulment of a marriage, Catholic
spouses could only file a petition for separation from bed and
board which, if permitted, released the couple from the duty
to cohabit.9 Marital separation from bed and board also
released spouses from their obligation to give mutual support
as well as invalidating the ‘marriage debt’ which bound
couples to the mutual obligation to have conjugal sex.
However, couples who were separated from bed and board
were not released from their duty to be faithful to each other
and were still obliged to treat each other with respect.
Separated spouses were still regarded as married persons who
were unable to remarry in their spouse’s lifetime. Matthäus
Christian Schili, a contemporary writer and priest, noted
that: “[s]eparation from bed and board is the only salvation
to escape from a cruel or immoral spouse for Catholic
couples.”10 In Austria, Catholic married couples were unable
to secure a divorce until the introduction of civil marriage
in 1938.11

Compared to canon law, the Marriage Ordinance introduced
two main legal changes. Firstly, separations were granted
only by mutual consent. The Marriage Ordinance prescribed
that civil courts alone could approve a separation from bed
and board provided the married couple had already reached
mutual agreement on issues of property.12 Some commen-
tators on the Marriage Ordinance argued that separations
based on mutual consent would have the advantage of
making it easier for separated couples to be reunited.
Commentators explained that, in contrast to ecclesiastical
proceedings, uncontested civil actions would not require the
accounts of spiteful remarks and bitter reproaches that were
common in marriage disputes in the church courts.13
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The civil law-maker adhered to the requirement of mutual
consent for three years until the law was amended allowing
contested separations. In October 1786 an Imperial decree
stated that separations could be permitted in cases that were
contested if the defendant refused the separation “out of
spite” (aus vorsetzlicher Bosheit), and if the court considered
the grounds for separation to be legitimate.14

The Marriage Ordinance did not initially list any grounds for
separations amongst Catholic spouses since contested se-
parations from bed and board were not permitted. The
reasons for the judgements handed down from the Magistrat
however show that after October 1786, the court allowed two
grounds for separation from bed and board, namely, “severe
mistreatment” (gröblich mißhandelt) and “temptation to
vice or to corrupt practices” (Verführung zu Lastern und
verderbten Sitten). The judges derived these two grounds
from another section of the Marriage Ordinance which had
listed them as general reasons to seek legal help and re-
course.15 Because they were seen as much more important,
the judges added the following actions to the two above
mentioned grounds for separation: grievous bodily harm,
adultery and malicious desertion.16

The second legal change introduced by the Marriage Ordi-
nance was that the civil courts should grant separations from
bed and board without a time limit, unlike the diocesan
courts which usually granted these only for one year. Un-
limited separations were permitted in the diocesan courts
only in cases that were judged to be severe.

In 1786 the Marriage Ordinance was included in the Josephi-
nische Gesetzbuch (Josephine Code of Law) verbatim, and,
in 1811 with several amendments, it was included in the
General Civil Code of Austria, the Allgemeines Bürgerliches
Gesetzbuch (ABGB). Like the Marriage Ordinance the ABGB
affirmed denominational differences and allowed Catholic
spouses only to be separated from bed and board. The ABGB
however broadened the grounds for contested separations
from bed and board. The following grounds for separation
were available to claimants and had to be accepted by the
judges: adultery, criminal conviction, malicious desertion,
and a dissolute lifestyle that exposed the plaintiff to the
danger of losing a considerable part of his property or that
endangered the good reputation of the family. Claimants
could also seek separation on the grounds of violence that
jeopardized life and health, severe mistreatment, repeated
and severe humiliations, and finally, on account of their
spouse having a contagious disease.17 In addition, the plain-
tiff was allowed to ask the court for a separate place of
residence before the litigation had been ended.18

II. Form and content:
The drafting of documents

From the outset of the research process the documents
drawn up in connection with proceedings on separations
from bed and board have fascinated me. The various hand-
writings, seals and different kinds of paper caught my
interest during work in the archives.19 Beside the materiality
of the sources, their content was especially fascinating to me:
what do we learn by reading court records of historical
subjects, and their modes of perception, thought and action?
Which types of conflicts did they narrate? What patterns of
argument and narration did spouses use to make them-
selves heard on trial? Did the husbands and wives refer to
gendered, bodily or emotional categories in their argumen-
tation?

What also fascinated me were the traces of emotion that
marked these documents despite the fact that they were
produced in a judicial and procedural context. For example,
amongst these records survived bits of paper forming the
remains of what appeared to have been a marriage contract
that was torn to pieces in the heat of the moment. To recover
the content of the marriage contract the individual pieces
were sewn together with a fine thread into an almost
complete sheet of paper.

Despite this fascination with the documents, one should not
forget that they do not speak for themselves. On the one
hand, according to Arlette Farge the documents “ne sont que
des traces brutes, qui ne renvoient qu’à elles-mêmes”.20 The
history of the records, Farge states, “n’existe qu’au moment
où on leur pose un certain type de questions et non au
moment où on les recueille”. On the other hand, David
Warren Sabean and Ulrike Gleixner, amongst others, note
that documents produced by legal and administration
authorities hardly reflect the actual experience of early
modern life; rather they inform historians of methods of
power and control.21 Furthermore Gleixner argues that these
official documents should be regarded as the starting point
for investigation, and as the outcome of a process that should
be analyzed.22

In general, most of the following documents were drafted in
the context of separation proceedings: attestations from the
parish priest, complaints, the minutes of oral hearings,
decisions by the court as well as documents narrating the
reasons for the judgement. If the defendant contested the
argument of the plaintiff, additional pieces of evidence
were drawn up, including testimonies of witnesses, medi-
cal reports, private letters or letters of references from
employers. For the years 1783 to 1793 only some of these
documents are preserved in the archive. In storing the
records, archivists favoured those records documenting the
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decision of the court and the details of the separation. If
the litigation ended in an agreement between the married
couple, for instance, historians may draw on the attestations
from the priests as well as on the complaints, the latter
containing a notice about the decision of the court. In cases
that ended without an agreement, a court decision had to be
declared. The judgement and its reasoning are thus apparent
to the historian. From an historian’s point of view, it is
unfortunate that a broader range of documents are not
preserved for the years 1783 to 1793, such as the records of
oral hearings and related testimony.

The various types of text found in court proceedings reflect
different perspectives on marital conflict, so that each docu-
ment demands a critical assessment of its own. The final
section will focus on this evidence in the order in which it was
produced at the proceedings.

Before the shift to the Magistrat system, the married couple
was obliged to liaise with their parish priest.23 If the priest was
unable to reunite the married couple and prevent them from
initiating separation proceedings, he was required to issue an
attestation confirming that his attempts to reconcile the
couple had failed. The Marriage Ordinance aimed to exclude
the clergy from litigation, but not to prevent them from
intervening in marital affairs. Asking whether the bishop and
his consistory or the priest were more qualified to reconcile
the couple, authors who defended the Marriage Ordinance
argued that in contrast to the bishop, the priest had more know-
ledge of his parish and was thus the more suitable mediator.24

In fact, the law-maker appeared to have wanted to prevent
the spouses from starting thoughtless and hasty separation
proceedings.25 According to a commentator on the Marriage
Ordinance, the official action by the priest might reduce the
numbers of alienated spouses appealing to the court.26

Regarding their content and composition, the attestations
from the priests were standardised in form.27 A stamp in the
upper left corner of the page indicated that an attestation
cost 15 Kreuzer. At the bottom of the page the priest affixed
his signature next to the parochial seal. The actual text of the
attestation was composed of a brief and a standardised letter
of confirmation testifying that the priest himself thought
wise to separate the spouses from bed and board, or that all
efforts to reconcile the spouses had come to nothing. The
attestations were drafted with the judges of the Magistrat as
the projected audience. Only in a handful of cases did the
attestation seem to give an indication of the conversation
between the priest and the married couple. In these cases the
attestation was drafted to give the impression of a complete
and consistent narration. In drafting the documents, the
priests transformed or even omitted particular statements
made by the spouses. For instance, the priests omitted all
questions directed to the married couple. The body language
of the spouses was left out of the attestations too.28

With the attestation from the priest in their hands, the
couple or one spouse could file a petition for separation from
bed and board. The complaints were drafted on one or
several sheets of paper, with the text of the complaints taking
up nearly the entire width of the page. Only on the left side
of the pages there was some space to write capital letters in
the margin. Referring to the enclosed documents, the letters
referred to pieces of evidence and other apparatus of legal
importance. The authors of the complaints wrote a short text
on the reverse side of the first sheet of paper to summarize the
complaint. Sending the complaint to the Magistrat, the
plaintiff folded the sheets of paper, so that their content –
except the brief summary – was invisible. The complaints
were generally submitted to the Magistrat in duplicate: the
original was kept by the court, whilst the copy was sent to the
defendant. As a rule, the spouses did not draw up the
complaints themselves but left it to their lawyers. Never-
theless, the complaints were drafted in the first person and
from the plaintiff’s perspective.

Regarding the structure of the complaints, the lawyers for
the most part followed a set pattern: The complaints were
prefaced either with a reference to the duration of the
marriage or noted that other authorities had already dealt
with the marital fight in the past. In the main part of the
complaints the accusations were put forward and were
supported with evidence. In addition, the lawyers stressed
the plaintiff’s innocence and emphasized that the plaintiff
expended effort on their marriage but that this was wasted
due to the spouses’ behaviour. At the end of the complaint,
lawyers generally requested reasonable maintenance and
asked the Magistrat to set a date for the hearing.

In an account constructed by their lawyers, the spouses
described their married life, informing the Magistrat of the
marital conflicts which led to their separation. Certain
passages from the text were underlined or emphasised as
direct speech to influence the readers of the complaints. In
some cases the plaintiffs gave an exhaustive account of
particular experiences. Recalling events from the past, the
plaintiffs produced meaning and formed images of them-
selves as well as of their spouses. As Caroline Arni states, the
spouses arranged “events from the past along a chronological
and logical order”.29

Women mostly tried to depict their husbands as monsters,
brutes, tyrants, despots or tormentors, whereas men de-
picted their wives as quarrelsome and uncontrollable human
beings. Both male and female petitioners described marriage
as distressful, unhappy or unfaithful. As Suzanne Desan
noted for revolutionary France, a “language of liberty
pervaded both male and female pro-divorce rhetoric”;
separation was thus depicted “as a form of liberation from
loveless or problematic marriages”.30
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The legal handbooks advised the judges to question the
spouses separately at the first date of hearing. Since the
minutes of hearings for the period from 1783 to 1793 have
not survived, the course of a date of hearing can only be
reconstructed from the legal norms. If the spouses filed a
petition for an uncontested separation, the judge asked both
husband and wife to confirm their mutual consent before
approving the separation. If the married couple could not
agree on the separation and its related issues, the judge had
the duty to try to secure an amicable settlement.31 Unlike the
priests who had to reconcile the couple, the conversation
between the judges and the spouses was intended to en-
courage the defendant to agree to the separation. If the judge
managed to persuade the defendant, he mentioned the
settlement in the court decision. If he failed to persuade the
defendant, litigation was initiated, ending with the passing
of a judgment that included the reasons for separation. As
Thomas Dolliner, a contemporary jurist and expert on
marriage law, stated, the aim of the proceeding was to clarify
the circumstances of the dispute as quickly and as eco-
nomically as possible, without tarnishing the reputation of
either spouse.32

The sentences were passed in the name of the Magistrat der
k. k. Haupt- und Residenzstadt Wien, with judges summa-
rizing complaints in a standardised form, ruling in favor or
against the separation. In either case, the judges attached
the reasons for their judgment in the files. Both the text of
the judgments and the reasons underpinning the decision
covered around half of the page, leaving space for notes and
insertions on the left hand margin. In a short preamble, the
judges pointed to the legal conditions that had to be fulfilled
to secure separation. The judges then compared the legal
conditions, in particular the legally approved grounds for
separation, with the reasons for it put forward by the plain-
tiff. Finally, they argued for or against a separation from bed
and board. In the concluding paragraph, the judges referred
to the consequential matters of a separation. In detail, they
decided on issues of maintenance and child custody, and
whether the plaintiff, the defendant or both had to pay the
court fees. The stipulation to settle and to document the
question of guilt in the judgment was only established in
1819.33

As the various types of text mentioned above demonstrate,
surviving records from this period expose marital conflicts
from different perspectives. Whereas the complaints high-
lighted the hopes and expectations the individual had
pinned on a married life, the official documents also reflect
the perspective of municipal authorities and reveal the way
in which states exercised power and control. As Arni states,
it must be noted that texts are the product of separation
proceedings and the formal exigencies of procedural regu-
lations.34 The accusations and counter-accusations that were
committed to paper and filed in the archive suggest anything

other than a consistent picture of married life. Spouses
appearing in court had an argument with each other, in
which each party struggled to secure a favourable judgement.
The arguments of husbands and wives were shaped by
manifest interests, such as the need to advance a plausible
case, and the pragmatic demands of maintenance payments
or child custody for instance. So, how might separation
records be interpreted in a methodological sense?

In the past most historians interpreted court records rather
pessimistically, as strategic documents, or as a unique
everyday account of marriage and family affairs. Micro-
historians, in particular, along with social and feminist
historians, sought to deal with the methodological problems
of court records. For example, Natalie Zemon Davis noted
that “when I was a student we were ordinarily taught as
scientific historians to peel away the fictive elements in our
documents so we could get at the real facts”.35 In contrast to
this training, Davis adopted an alternative approach in
her study on “Pardon Tales and their Tellers in Sixteenth
Century France” published in 1987. Davis notes that “by
‘fictional’”, she does not “mean their feigned elements, but
rather using the other and broader sense of the root word
fingere, their forming, shaping, and molding elements: the
crafting of a narrative”.36 In his study on “Early Modern
German Protocols”, Sabean addresses comparable problems,
seeking to account for the “narrative aspects” of minutes of
court hearings.37 In a recent study, Sabean examines court
protocols “for issues of emplotment and story line”, pleading
both for a “literary analysis” and a “historical reconstruction
of context”.

German-speaking historians have devoted similar attention
to methodological approaches to court records. In a study of
early modern interrogation protocols, Gleixner argued for a
textual analysis of judicial sources, turning first to the
structure of a text, before considering its narrative content.38

According to Gleixner, court records are characterized by
three elements: firstly, the factual basis is reduced to an
amount manageable for court process; secondly, the records
focus exclusively on facts relating to the legal suit; and finally,
they depend on formal regulations that control elements of
its narrative composition.

In her study of verbal and physical violence in rural society in
the mid-eighteenth century, Michaela Hohkamp analysed
the conversion of the spoken word to written text. She
detects a three-staged process of transformation that may be
plotted in detail. In the first stage, the memories of the
plaintiffs, defendants and witnesses were transformed into
language.39 In the second stage oral statements were then
recorded as written text. In the last stage, Hohkamp states,
the clerk wove “the numerous plot threads into a consistent
whole”, forming a narrative that met the judicial require-
ments of the court.40
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The narrative elements of court records remind the historian
of the constructed nature of these accounts. While this
does not render separation records useless, it compels the
historian to confront the omission, accentuation and
exaggeration prevalent in these and other legal sources. The
narrative aspects of separation records should not be re-
garded as a problem, but interpreted as constitutive elements
of these kinds of documents.
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