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Abstract

Diese Dissertation befasst sich mit dem Phanomen der Institutionalisierung von der
AuBenbeziehung der Europaischen Union (EU) mit der Ukraine, Russland und Belarus.
Die Untersuchung dieses Prozesses erfolgt anhand der EU Kooperation mit diesen
Landern in den Bereichen Visaerleichterung, Rickfihrung von Personen mit irregularem
Aufenthalt in der EU in die entsprechenden Herkunfts- und Transitlander, Grenzraum-
tberwachung und Asylpolitik.

Die eigentliche Institutionalisierung setzte mit dem Inkrafttreten des Partnerschafts- und
Kooperationsabkommen mit Russland 1997 und mit der Ukraine 1998 ein. Mit den
aktuellen Verhandlungen uber ein neues Assoziierungsabkommen werden der Grad der
Institutionalisierung und die gesetzlichen Rahmenbedingungen weiter intensiviert. Mit
Belarus hingegen kam es aufgrund anhaltender Menschenrechtsverletzungen und der
mangelhaften, demokratischen Praxis nie zur Unterzeichnung eines Partnerschafts- und
Kooperationsabkommen. Im Laufe des Annadherungsprozess der EU mit seinen
Nachbarschaftsstaaten wurden 2004 mit der Europaischen Nachbarschaftspolitik (ENP)
und der Strategischen Partnerschaft anhand '4 Gemeinsamer Raume’ mit Russland,
sowie 2009 mit der Osteuropapartnerschaft zusatzliche Strukturen geschaffen, um die
Zusammenarbeit in wesentlichen Politikbereichen zu konkretisieren und geeignete

Hilfsmittel und Férderprogramme bereit zu stellen.

Die Interaktionsformen der jeweiligen Akteure haben sich im Zuge dieser Institutional-
isierung wesentlich verandert. Im Gegensatz zu so genannten ,harten’ Mechanismen, die
in der Tradition von positiver und negativer Konditionalitat stehen; haben sich in den
letzten 10 Jahren vermehrt Politiknetzwerke etabliert, die im Sinne ,sanfter’ Mechanismen
auf Uberzeugung, Informations- und Wissensvermittiung und Unterstitzung bei
Implementierungsprozessen setzen. Im Sinne der Freiwilligkeit, stellen diese
Politiknetzwerke ein  Angebot der EU dar, die aufgrund von thematischen

Forderprogrammen von den Partnerlandern genitzt werden kénnen.

Die Arbeit stellt sich die Fragen, warum und unter welchen Bedingungen Staaten zur
Mitarbeit in den vorhin erwdhnten Politiknetzwerken bereit sind und welche
Voraussetzungen erfillt sein missen, dass effektiver Regeltransfer von EU Gesetzen und
Normen in Drittstaaten ermdglicht wird. Das Ziel dieser wissenschaftlichen Arbeit ist es
daher, Erklarungen Uber die Potentiale aber auch die Limits einer méglichen Integration

von Drittstaaten anhand von EU-gefiihrten Politiknetzwerken zu liefern.



Abstract

This thesis tackles the phenomenon of the institutionalisation of European Union’s (EU)
cooperation with neighbouring countries such as Ukraine, the Russian Federation (RF)
and Belarus. The institutionalisation started with the entry into force of the Partnership and
Cooperation Agreement (PCA) in 1997 with the RF and in 1998 with Ukraine, and is
continuing into the present day with the current negotiations between the EU with the
Ukraine and RF on an enhanced association agreement. The institutional framework
currently in force has been revitalised by several initiatives, such as the European
Neighbourhood Policy (ENP) and the 'Four Common Spaces’ with the RF in 2004, as well
as the Eastern Partnership (EaP) in 2009. Given the dense institutional framework of the
EU's international cooperation with Eastern European countries, in which
intergovernmental networks are utilized to coordinate and regulate crucial issues, we may

label it 'governance between governments' or 'External Governance'.

Furthermore, this paper emphasises the importance of institutionalising cooperation
through the introduction of task-specific policy networks, which can, in the long-run,
guarantee a harmonisation and internalisation of norms, rules, and objectives (e.g.
Lavenex 2008 and Schimmelfennig/ Sedelmeier 2008). In addition to conventional foreign
traditional tit-for-tat strategy, several less-hierarchic modes and strategies find their way
into the EU’s external policy coordination in its attempts to solve collective problems (e.g.
Lavenex 2008; Weber/ Smith/ Braun 2008; Meloni 2007; Schimmelfennig/ Sedelmeier
2005). However, as this cooperation is merely on a voluntarily basis, this paper raises the
following questions: why do third countries agree on institutionalising their cooperation
with the EU, and how can this institutionalisation lead to legal approximation between the
EU and neighbouring countries as efficiently as the 'accession conditionality? Therefore,
this paper stresses the importance of several conditions that determine the extent and
efficacy of institutional settings for cooperation in IR. This may help to figure out limits to
and possibilities for integrating third countries into EU policies without offering EU

membership.

Keywords
Europeanisation; Institutionalisation of Foreign Affairs; External Governance; Network Governance;

Migration Management; European Neighbourhood Policy (ENP); External Dimension of JHA;
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1 The Shift in EU’s External Policy to Eastern Europe —
Application of New Modes and Instruments in

International Cooperation

This study provides an in-depth understanding of how the European Union (EU) achieves
their objectives to achieve harmonised regulation in sensitive policy areas with
neighbouring countries, in order to curtail possible externalities. During the Eastern
Enlargement rounds in 2004 and 2007, the EU responded to new geopolitical realities in
Central and Eastern Europe with a new approach, aiming to tighten relations with its
neighbours in Eastern Europe. This new approach attempts to approximate neighbouring
countries to EU norms, rules and procedures by facilitating dialogue and cooperation on
crucial policy issues. This is done by an institutionalisation of the EU’s interaction with
third countries, starting with the Partnership and Cooperation Agreement with the Russian
Federation (RF) in 1997 and Ukraine and Moldova in 1998. Nowadays, the EU’s External
Policy towards Ukraine, Moldova and Russia on migratory issues, namely visa facilitation,
readmission, border management and refugee protection, is characterised by a highly
institutionalised cooperation. Cooperation between the EU and Belarus on the respective

issues evolved in the recent years.

In regard to the phenomenon of institutionalisation and legalisation of International
Relations (IR), an in-depth analysis is done to scrutinise the shift in EU’s external policy
from governance by conditionality to ‘soft’ modes within issue-based policy networks (e.g.
Lavenex 2008; Weber/ Smith/ Braun 2008; Meloni 2007; Schimmelfennig/ Sedelmeier
2005). Assisted by technical and financial aid, these ‘soft’ modes refer to persuasion,
information exchange of best practice models and knowledge transfer, and range from
policy-emulation over informal agreements to binding interstate law. Cooperation,
therefore, might be ad-hoc or instead formalised by a set of institutional conventions and
legal constraints. Introducing these ‘soft’ modes into foreign policy is an attempt to enable
cooperation with a less binding character and less commitment, as it keeps the

cooperation more flexible, mostly technocratic and depoliticised.

This innovation in the EU’s external policy deserves a closer look as it provides an outlook
for less hierarchical policy coordination between states, which may help to overcome
potential deadlocks. A principal question is, firstly, why third countries agree on tightened
institutional cooperation by introducing policy networks based adherence, when

cooperation is merely voluntarily demand driven and, further, how this can lead to legal
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approximation between the EU and the neighbouring countries as efficiently as the

“accession conditionality” (Schimmelfenning 2007).

Hence, the analytical part of this study investigates how and why the EU’s external policy
towards Eastern European countries becomes institutionalised and, further, inquires into
the conditions determining the modes of the cooperation between the EU and its partners.
The research questions are discussed through the lens of the core concepts of
International Cooperation and Europeanisation in order to scrutinise crucial conditions for
institutionalisation in IR and how it effects further cooperation afield. A theory-led
explanatory model will be deduced to grasp the correlation between crucial conditions and

distinct modes of interaction.

Further, according to a varying degree of institutionalised interaction across countries and
policies, a comparative case study of the EU’s external policy towards Ukraine, Belarus
and RF on migratory issues, namely visa facilitation, readmission, border management
and refugee protection, will be done. This thesis conducts an analysis on applied modes,
making the core distinction between hierarchical versus non-hierarchical policy
coordination (e.g. Lavenex 2008; March/ Olsen 1998), in order to scrutinise crucial
prerogatives and conditions that determine the extent and the efficacy of institutionalising

intergovernmental cooperation.

Following that, this study may consequently help to figure out limits and possibilities in
integrating third countries into EU institutions without offering EU membership. Thus, we
conclude with a prospect on deepening institutional integration of the EU’s relations with
neighbouring countries in Eastern Europe, thought as a possible third way of integration
between an EU membership and being outside of any EU policies. More broadly
speaking, this study takes part in the debate over the limits and possibilities of cooperation
between the EU and the permanent 'outsider' states. According to current and highly
salient debates on a possible membership of Turkey, it seems to be very promising to do
research on alternative forms of cooperation and modalities of integration into EU
institutions. Besides, Ukraine, Belarus and the South Caucasian States as well as
countries of the Maghreb and Mashreq need a clear perspective for further cooperation.
The EU’s lack of strategy, however, weakens its geopolitical position in the region, and
thus weakens the possibility of creating an area of security, stability and prosperity.
Beyond that, a clear and pro-active strategy can be a new impetus to overcome the

blockades in EU-Belarus relations and improve the cooperation between them.
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This study proceeds as follows: after discussing the area of research and the unresolved
issues that remain, a comprehensive overview of the state of the art in this research area
is given, in order to highlight former scientific findings and to delineate the necessity and
innovative character of the present research project. Subsequently, we will describe the
main research gaps that lead to the formulation of feasible research questions, which form

the basis of the following study.

Chapter 2 outlines the observed phenomenon of an ongoing institutionalisation of
cooperation in the EU’s external policy and traces the development of a widespread
institutionalised network of interaction between the EU and outsider states, and regional
and international organisations. This chapter concludes with a more detailed insight into
the legal and organisational dimension of the institutional framework of the EU’s external
policy, into the relevant actors taking part in the described forum, and into the EU
instruments supporting the cooperation on justice and home affairs (JHA)-matters.
Subsequently, section 1.2 discusses the methodology of doing research on this
correlation, in other words the methods used for collecting and processing the underlying
empirical data and the selection of empirical cases.

In Chapter 3, the operationalisation of the research question, ‘Why and how to get
international cooperation between the EU and its neighbours institutionalised’ will be
addressed. Chapter 3.1, therefore, scrutinises the external dimension of EU governance
and analyses the EU’s attempts to prevent negative externalities by gaining influence in
policy regulation in third countries, accomplished through the facilitation of interaction and
cooperation in crucial policy areas and the installation of efficient institutions to coordinate
relations. To grasp the EU’s interaction with third countries, the study refers to the two
concepts of 'Europeanisation’ — rational and sociological institutionalism — which provide
explanations about the process of rule approximation within the EU and beyond; and,
'External Governance' which gives insight into institutions and the structure of bilateral
decision making (polity and politics dimension). Chapter 3.2 poses the question of why
institutions evolve in IR and, therefore, starts with an introduction of the core concepts of
international cooperation and discusses their theoretical background in order to explain
why states agree to institutionalise their relations. Thus, the analysis in Chapter 3.3
identifies the crucial conditions that impact the institutionalisation of international
cooperation, and discusses their relevance in explaining the institutionalisation of the EU’s
external relations by: 1) mapping the international environment and nature of relations
between the EU and its neighbours; 2) figuring out the preference building within the
states; and, 3) measuring the influence of issue salience. In Chapter 3.4, the analytical

12



hypotheses are presented, based on the theoretically elaborated correlations between the
determinants of intergovernmental cooperation and the extent of institutionalisation and its

respective modes of cooperation.

The empirical part of the study contains three case studies on the EU’s external policy in
migration management towards the RF, Ukraine and Belarus (Chapters 4-6). This thesis
concludes with a discussion of the empirical results and their explanatory value in order to
comprehend the influence of certain conditions on the institutionalisation of EU’s external
relations. Finally, it provides an outlook on further developments in the research area and

EU’s external relations.

1.1 Determining the Research Gap: State of Research to the
Subject Matter

The Partnership and Cooperation Agreements (PCA) with RF (1997), Ukraine and
Moldova (1998) mark an incremental process of institutionalising cooperation between the
EU and its neighbourhood. Continued by the European Neighbourhood Policy (ENP),
Strategic Partnership (StP) with RF, both launched in 2004, and the 2009 introduction of
the Eastern Partnership (EaP) initiative prove the importance of institutional ties in this

specific cooperation between the EU and its neighbourhood.

In this short period, whose changes have allowed for new empirical insights, a great deal
of research has already been done to grasp this new momentum in foreign relations
between the EU and its neighbours in Eastern Europe. Especially the Ukraine, Moldova
and RF have been subjects of intense research (e.g. Zhyznomirska (2009), whose
research concerns EU-RF cooperation on migration management). Wherever, little
investigation has been done on Belarus, which does not take part in any of the EU’s
foreign policy initiatives but is invited to engage in the new EaP (e.g. Council of the EU
2009Db).

On the policy level, the state of the art in scholarly discussion about legal approximation is
primarily geared towards the enlargement process, e.g. Trauner (2008) scrutinises EU
rule transfer to the Western Balkans in the area of justice and home affairs (JHA).
However, in the scientific literature on legal approximation, more and more attention is
being paid to non-candidate countries, e.g. Meloni (2007) focuses on policy export at the
core of internal markets to RF and Ukraine; Lavenex (1999) conducted research on the
extension of EU asylum and immigration policies to Central and Eastern Europe;
Wichmann (2007) dealt with JHA-elements of the ENP; Balzacq (2008), who did research
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on the external dimension of EU JHA from a normative approach; and, Wolff, Wichmann
and Mounier edited a special issue on the ‘External Dimension of JHA’ in 2009. The
preceding studies mostly used theoretical considerations on rule transfers to third
countries and applied concepts, such as “Europeanisation beyond Europe”
(Schimmelfennig et al. 2005; Schimmelfennig 2007) or “External Governance” (Lavenex
2007; 2008).

Important insights into the research on legal approximation in non-member states can be
given by using insights from the Europeanisation literature, which is mainly based on the
impact of the EU on policies and institutions in member states. Most of the literature
handles Europeanisation as solely a phenomenon within the EU (e.g. Bulmer/ Radaelli
2004; Cowles et al. 2001; Borzel/ Risse 2000; Radaelli 2000a/b; Knill/ Lehmkuhl 1999 and
March/Olsen 1998). On the contrary, many authors have already envisaged third
countries as a case of Europeanisation (e.g. Grabbe 2006, Schimmelfennig/ Sedelmeier
2005, Schimmelfennig et al. 2002, Radaelli 2000b), while some have also explicitly
examined the externalities of the European regime on third countries from this point of
view (e.g. Kruse 2003).

While there is little literature studying the domestic impact of the EU beyond Europe, the
academic input in this research field has increased over the last years. The process is
ongoing and thus, further research is needed to complement the literature. The results of
research on Europeanisation within the EU and member states, therefore, can be useful
to the identification of different mechanisms with which the EU tries to induce changes at
the domestic level of non-member states. Thus, a comprehensive understanding of the
EU’s role in the international context requires an additional discussion of its impact on
third countries which are affected, almost by default, by the process of European
Integration (e.g. Mattli 1999: 59).

Although most of the present research builds on rule transfer by conditionality, Lavenex,
Belokurova and Lehmkuhl (2008), however, did an important turnaround in their study on
new modes of governance in relations with non-member-states.! They analysed rule

approximation in non-member states from a governance perspective and scrutinised

! New-Gov Project No. 16 within cluster 3. (Revised version, September 2007): This project aims at
examining how the EU manages its relations with third states through institutionalised forms of
cooperation. The investigation covers six countries representing different forms of co-operation:
Maghreb: Morocco and Tunisia; Eastern Europe: Ukraine and Moldavia; RF as non ENP-country;
Western Europe: Switzerland and Norway as non ENP-country; in six major policy fields: drugs,
organized crime, environment, transport, research, asylum & migration, police & judicial
cooperation.
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integration beyond conditionality by focusing on respective policy networks (Lavenex
2008). Whereas this research focuses on how rules are transferred to third countries, the
current thesis fills a void in the research by scrutinizing ‘why the respective Modes of
External Governance (MEG) in the framework of ENP are chosen to govern
interdependent relations with neighbouring countries?’ Apart from this leading research
guestion, the study questions: How and to what extent is the interregional cooperation on
migration management between the EU and its neighbouring countries institutionalised?
Which modes of interregional cooperation prevail in various policy areas and countries?
Why do modes differ across policies and third countries? And, what are the conditions that

determine the design of the institutional frameworks of interregional cooperation?

1.2 Methodology of the Research

This chapter briefly delivers insight into the methodology of the research and the used
empirical data. First of all, the sources for the empirical analysis are: 1) Secondary
literature used for collecting data on examining state-to-state relations on the basis of
economic data (e.g. FDI, trade balance), opinion polls and qualitative analysis on security
threats as well as economic relations (e.g. country reports, action plans, strategy paper
and minutes of specialised subcommittees); 2) An analysis of official documents provides
information on the agreed modes of International cooperation and EU’s foreign policy
strategy towards Ukraine, Belarus and the RF (e.g. Partnership- and Cooperation
Agreements, Visa Facilitation and Readmission Agreement); And, 3) The main data
source is semi-structured interviews with 47 officials from the EU, Ukraine, Belarus and
RF. Subject of interest is the experience made by civil servants in this negotiation process
between the EU and its partner countries (e.g. DG Relex; DG JFS; Council Secretariat;
representatives of the ministries and the governments of the associated partner countries,
as well as of representatives of Member States (embassies in the respective partner
countries) and involved 10’s, as IOM, ICMPD, UNHCR.

The research concludes with interviews with the researchers in the field (e.g. Sandra
Lavenex (University of Lucerne), Olga Potemkina (Russian Academy of Science), Victor
Shadurski (Belarusian State University, Faculty of International Relations), and Nico
Lange (Konrad Adenauer Foundation)) to discuss and reflect major findings. (For the

detailed interview list see appendix 10.2).

15



The variety and multitude of sources provide the analysis with a comprehensive empirical
insight into the research area and help to scrutinise the correlation between the
elaborated independent variables and the modes of intergovernmental cooperation
between the EU and its neighbouring countries. The following figure illustrates the sources

of measuring the respective variables.

Figure 1. Defining Dependent and Independent Variables

Condltlons / Characteristics Measurement
Variables
Modes of inter.regional Legalisation and Documents;
cooperation Institutionalisation Interviews
- Analysis of
Balggalnlng Dependencies & Bargaining Chips bilateral relations;
ower Data on trade relations
) ) Interviews;
Credibility Yield of a statement or promise Opinion polls
. Comparison of costs and benefits; Interviews:
Cost-Benefit (opportunity structure, costs of non- Ae | WS,
Calculation cooperation) nalysis
Politicisation of policy issues N .
. . Interviews;
Issue Salience by public debates and powerful Opinion polls
stakeholders
Influence of other actors or
International mter_natlonal organisations on Interviews,
countries for rule approximation to Documents

Normative Pressure | . . "
sinternational” rules and procedures

(OSCE, CoE, UNHCR)

1.2.1 Case Selection

The study is designed as a comparative case study; by comparing three heterogeneous
countries in terms of size, power and focus in external policy — RF, Ukraine and Belarus —
and four policy sectors with varying degrees of legalisation and institutionalisation — Visa
and Readmission Policies, as well as Border Management Policy and Asylum Policy. By
doing so, the study is able to show how the modes and structure of International
cooperation are determined by conditions of the macro- and micro dimension. The time of
observation is limited to the entering into force of the Partnership and Cooperation
Agreement 1994/1997 until current agreements in 2011. The interest of the research is on
the external dimension of JHA and its aftermaths for the International cooperation
between the EU and RF, Belarus, as well as Ukraine. In particular, the analysis relies on
the practice of cooperation in visa facilitation, readmission, border security and refugee

protection.
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The country selection takes place on the geopolitical dimension of the EU-periphery,
semi-periphery and opposite centre. The factors: Bargaining Power and Credibility
account for differences across the selected countries. Thus, the analysis contains: 1)
Ukraine as a neighbour located in the periphery with a strong interest in EU integration in
an otherwise post-Soviet space traditionally dominated by RF. Both countries attempted at
an early stage to establish good and fruitful relations with the West in order to benefit from
an access to Western markets, as well as with investors and military pacts to improve
their geopolitical standing in the region. They partially follow EU precedence and welcome
any cooperation to align with EU legislation. 2) The RF is “a state sui generis” (Interview
with Commission official, Council/ Dpt. on JHA, Brussels, 21 April 2009). The Russian
leaders see itself as a regional power and attempt to restore its influence in the
neighbouring and former allied countries. Their interests are conflicting and additionally
different methodologies or practices concerning the regulation of migratory flows hinder a
fruitful cooperation. At least with the beginning of the 21% century the RF recognised its
fall behind the EU’s fruitful initiatives in the common neighbourhood. Furthermore, the
NATO extension to this common neighbourhood and the role the EU played in the
revolutionary regime changes in Ukraine and Georgia led the RF to doubt the EU’s
credibility regarding its policies towards RF. And, 3) Belarus as a semi-peripheral state
affiliated with RF, has no official relations with the EU at all. There are hardly any attempts
from EU officials to deepen relations to the current political leaders due to their “outright

authoritarian regime” (Raik 2006a: 32).

These three countries represent each a completely different situation for EU’s policy
initiatives, by, at the same time, facing the same problems in tackling migratory issues.
Following this, a variance is given between the countries, whereas the selected policy
case studies are coherent throughout them. Moldova, which would also fit perfectly in this
scheme, didn't get selected, due to crucial similarities to the Ukrainian case. Other
neighbouring countries of the ENP — in the Maghreb, Mashreq and Southern Caucasus —
would make this case study sample too fuzzy, where else, a next step could be to

compare the regions as such.

Figure 2. Case Study: Country Selection

Russian
Ukraine Federation Belarus
EU - Credibility high medium low
Bargaining Power low high medium
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The EU is rather active in cooperating with these countries, although the circumstances
for each country differ and provide a distinct scope of actions for the EU. Moreover, the
policy dimension is almost similar in these four countries, whereas it is possible to draw
conclusions and exemplifies best the different modes and structure of cooperation. The
four policies — border control, readmission, visa facilitation and asylum policy — are on top
of the agenda and have a high variance in their characteristics: 1) border control, which is
also of self interest to the neighbouring countries and of low salience; 2) readmission
policy, which is of high interest to the EU; 3) visa policy, which is high salient in the
respective countries; and 4) asylum policy, which is marked by a high normative pressure
of the international communities. Whereas all policy issues are a matter of political and
technical cooperation, our analysis identified a high political cooperation in the case of
visa policy and readmission and a merely technical cooperation for refugee protection and
border management. This has a concrete impact on the choice of modes and structure of

cooperation.

On the Micro-level, comparison is done on the JHA-policies: Visa Policy, Readmission,
Border Management and Asylum Policy. By doing so, the study is able to show the
influence of the respective factors on modes and structure of International cooperation,
quite independently from the macro dimension of interstate relation. The four policies are
chosen, as the EU and RF, Ukraine and Belarus are rather active in cooperating in these
respective issues and exemplifies best the different modes and structure of cooperation.
Moreover, the policy dimension is almost similar through the three countries, whereas it is

possible to draw conclusions from differences of cooperation in these respective areas.

Figure 3. Case Study: Policy Areas in the Field of Migration Management

Visa Asylum Border
Facilitation Readmission Policy Management

issue-specific power
relation low high medium high
Costs vs. Benefit low high high medium
Salience high medium medium low
International
normative pressure low medium high low

These four policies have a high variance of characteristics: visa policy, which is high
salient in the respective countries; readmission policy, which is of high interest to the EU;
asylum policy, which is marked by a high normative pressure of the international
communities; and, border management, which is also of self interest to the neighbouring

countries and low salient. Whereas all policy issues are a matter of political and technical
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cooperation, in the case of visa policy and readmission the paper identified a high political
cooperation, and for asylum and border management a merely technical cooperation,

which has a concrete impact on the choice of modes and structure of cooperation.

2 Genealogy of JHA in External Policy towards Eastern
European Countries — Strategy and Objectives behind

EU’s External Policy on Migration Management

The observed phenomenon of institutionalisation within the EU’s external policy
demonstrates the EU’s attempts to curtail possible externalities associated with
transnational migration with its eastern neighbours, through intense and on-going
cooperation in aligning policy regulation in sensitive areas. The ongoing process of
institutionalising cooperation on migratory issues results from the increasing awareness
that eastern neighbours are an incremental threat to internal security interests of the EU in
the aftermath of the breakdown of the Soviet Union. The EU’s relationship with
neighbouring non-member states in the east became one of the EU’s new priority issues.
As with the enlargement, the EU moved closer to a neighbourhood that was perceived as
a major source of ‘soft’ security threats such as irregular migration, organised crime, and
human and drugs trafficking; there is no longer any ‘buffer zone’ between the core and the
‘outside.” Consequently, uncontrolled inflows of migrants and porous borders have been
regarded as a major challenge to the EU’s internal security interests and were integrated

into its external policy towards third countries.

Because of its vulnerability to externalities from outside, the EU’s internal and external
policy goals come closer together and call for a common policy approach (e.g. Lavenex
2004: 680). In order to achieve the goal of a stable, safe, and secure Europe, the EU
requires a good, functioning relationship based on mutual trust and close cooperation with
the neighbouring 'outsider' states (e.g. Higashino 2004; Grabbe 2000; Lavenex 1999).
Hence, there is a strong functional argument that the EU should engage more
substantively with third countries in order to prevent the spill-over of insecurity into the EU
(e.g. Wichmann 2008: 6).

The process of recreating the EU’s external policy towards the east began in the
aftermath of the breakdown of the Soviet Union and can be seen as a process of
asserting its role in this new geopolitical environment. This paper attempts to understand
in depth how the EU achieves their objectives to come up with common regulation of

sensitive policy areas to curtail potential externalities. The European Union — at the time
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facing increasing interdependencies of economic, energy supply, environmental, and
security matters — reacted to the new challenges by: 1) ‘Inter-governmentalism’, in the
sense of developing a common external and security policy (CFSP) and a common policy
on JHA on the supranational level — the so called 2" and 3" pillar — with entry into force of
the Treaty of Maastricht in 1993.

2) ‘Communitarisation’ or ‘Supranationalism’ of competences with the Treaty of
Amsterdam in 1999. ‘Communitarisation’, therefore, refers to the fact that JHA-issues
were brought substantially under the European Community Treaty. These issues went
from being ‘Union’ to ‘Community’ competences. Since the entry into force of the
Amsterdam Treaty (European Council 1997), as the decisive landmark, the creation of a
European Area of Freedom, Security and Justice (FSJ) has become a major treaty
objective of the EU (Art. 1; Title VI and Title Illa: Art. 72i). Finally, with the entry into force
of the Lisbon Treaty on the 1 December 2009, the EU’s scope of action in external
relations was further extended and gained more competences in the area of JHA (e.g.
Title V TFEU).

3) ‘Externalisation’ (Boswell 2003) or ‘Extra-territorialisation’ (Rijpma/ Cremona 2007: 11),
referring to the extension of internal policy objectives and regulation to third countries’
domestic policies through the introduction of new modes of cooperation in the EU’s
external policy on Asylum and Migration Policy in the Tampere European Council 1999.
Although primarily thought of as an EU internal security regime, the EU has developed an
external dimension to its justice and home affair policies, impacting the EU’s interactions
with the outside world (e.g. Wolff/ Wichmann/ Mounier 2009). The efforts to create a
closer internal-external security nexus have been based on the understanding that the EU
may enhance its problem-solving capacity in relation to transnational challenges such as
the fight against irregular migration, organised crime or terrorism if it succeeds in
engaging third countries (‘European Security Strategy’; Council of the EU 2003d). This is
done by transferring its internal policy regulations to third countries and providing them
with accurate financial and technical assistance to meet the internal standards. Apart from
that, the EU tries to externalise risks to buffer states, in order to prevent negative

externalities affecting the EU territory.

In particular, in the course of the eastward enlargements in 2004 and 2007, the perception
of neighbouring countries in the east as a major source of ‘soft’ security threats comes to
the fore, caused by ill-demarcated and porous protected borders and a lack of expertise in
migration and border management. As a consequence, the EU-proposed measures — with

the ENP and the Common Space initiative with the RF — to improve migration
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management and enable more effective border controls as elements of the neighbouring
countries’ obligations to achieve its JHA-related objectives and enhance security in the
wider European region (e.g. Council of the EU 2001: 2). These states were encouraged to
improve the control of their ill-demarcated and poorly protected borders and to closely
cooperate with the EU in the field of illegal migration. At the same time, the EU actively
sought to bring them closer to core values of international refugee protection and to align

their asylum policies to EU and internationally agreed-upon standards.

This development received a great deal of scholarly attention; for instance, Rijpma and
Cremona (2007: 12) described it as the “extra-territorialisation of EU migration policies
and the rule of law” (e.g. Bigo/ Guild, 2005; Balzacq 2009; Wolff et al. 2009). Against the
background of the EU’s efforts to minimise irregular migration to the Union, migration
control policy has become a particularly important issue in the EU’s cooperation with third
countries (Lavenex 2006). Various instruments that were introduced since the 1999
Tampere Council deserve attention because they present a dynamic process of the EU
searching for techniques and ideas regarding how to make migration governable and how
to incorporate third countries into the system in an effort to stem migration flows into the
EU territory. This indeed reveals the Union’s objective to expand its political space of
governance beyond its borders.

And, 4) ‘Institutionalisation’ of EU’s external policy towards third countries by introducing
task-specific policy networks, meaning that negotiations and coordination of cross-national
policy issues are done within coordinative and/or regulatory bodies by including several
actors in the field (e.g. also ‘Network Governance’ by Sandra Lavenex 2008). With the
signing of the Partnership and Cooperation Agreement (PCA) in 1994 with Ukraine,
Moldova and the RF — which entered into force in 1997 with the RF and in 1998 with
Ukraine and Moldova — the EU launched a widespread institutional framework, forming
the basis of bilateral cooperation in major policy areas. Additional initiatives, specifically
the European Neighbourhood Policy (ENP) or the Four Common Spaces with the RF,
both launched in 2004, have deepened the cooperation within these institutions.
Furthermore, the latest initiative for the Eastern Partnership in May 2009 — driven by
Poland and Sweden — prove the EU objective of tightening institutional ties with
neighbouring countries in the east (Council of the EU 2009a). Currently, since 2007, the
EU is negotiating with the RF and Ukraine on a new enhanced agreement (NEA) to renew
the basis for cooperation after the expired PCA, which was in the meantime extended on
an annual basis. This new agreement will mark a new generation of association

agreements. Both sides claim to provide a comprehensive agreement, to tackle common
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interests and to go more into detail in policy coordination and in partial integration into EU

policies (e.g. Sushko et al. 2007).

In sum, we can draw on the conclusion that the EU’s external policy went through a major
shift, according to applied modes and strategies. Apart from traditional foreign policy in the
tradition of tit-for-tat, several less-hierarchic modes find their way into the EU’s external
policy coordination to solve collective problems with third countries (e.g. Lavenex 2008;
Weber/ Smith/ Braun 2008; Meloni 2007; Schimmelfennig/ Sedelmeier 2005). These ‘soft’
modes range from policy-emulation over informal agreements to binding interstate law.
Cooperation, therefore, might be ad-hoc or rather formalised by a set of institutional
conventions. As this paper argues, this new form of non-hierarchical coordination in
foreign policy allows for cooperation within a broad area of issues on a voluntary basis
and helps to overcome former deadlocks in interstate relations, e.g. in EU-Belarus
relations. The change to non-hierarchical modes was a necessity as the previous
hierarchical governance strategy towards candidate countries didn’'t work towards non-
candidate countries. Hence, instruments and modes to govern interdependent policy
issues and common interests in the region were adapted to the specific circumstances of

EU relationships with non-members.

2.1 Intergovernmental Coordination

Several existing ad hoc groups, covering immigration, asylum, policing and law, were
replaced by permanent structures under the auspices of the Council of Ministers. The
given commitment to elaborate on a common policy on migration issues has already been
raised by the Council of the European Communities (1989). The so called ‘Palma
document’ sets out “areas of essential action [such as] a system of surveillance at
external frontiers [...] combating illegal immigration networks [and a] system to exchange
information on people who are ‘inadmissible’ to the EC” (COM 1989).

The adoption of the Palma document in 1989 marked the beginning of the transformation
from ad hoc inter-state mechanisms to an institutionalised intergovernmental coordination
(e.g. Bunyan 1993: 1). It is in the interest of all member states to concentrate their
bargaining power in international relations, on an inter-governmental dimension to tackle
upcoming challenges from outside the EU, so long as it helps to succeed in one’s own
policy objectives. Furthermore, member states gained access to a new scope of action,
redefining their role in a multipolar world order and increasing their sphere of influence,
especially in ‘Wider Europe’ (e.g. Emerson: 2004), meaning the near European region and

beyond.
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The Palma document also introduced the principle doctrine of EU migration policies that
continues to be: internal free movements require tough immigration and external border
controls (e.g. Bunyan 1993). Furthermore, in 1991, the EU’s principle body, the Council of
the EU, acknowledged at its Berlin conference that ‘illegal migration’ is a major political
topic which should be addressed a) through joint efforts which should b) go beyond the
EU’s boundaries (e.g. Duvell/ Vollmer 2009: 6). Together with the 12 EU member states,
14 other European countries took part to work on joint measures. Already two years later
in 1993, the 26 countries started the so-called ‘Budapest process’ to strengthen
cooperation in the field of migration on an international and European level. To moderate
the process, the signatories founded the International Centre for Migration and Policy

Development (ICMPD), located in Vienna.

On the EU level, the dialogue on JHA matters between ministers of the member states
was named the ‘Trevi group’. Primarily founded in response to terrorist attacks in the
1970s, it slowly extended its agenda to other JHA issues. The Council’s work, further, was
supported by the Strategic Committee on Immigration, Frontiers, and Asylum (SCIFA),
which operates under the Committee of Permanent Representatives (COREPER) and
prepares Council decisions within the respective policy areas. The committee is supported
by the Centre for Information, Reflection and Exchange on Asylum (CIREA) and the
Centre for Information, Discussion and Exchange on the Crossing of Frontiers and
Immigration (CIREFI), both of which were founded in 1992 in order to facilitate the
exchange of information between experts from the member states on issuing joint reports
on countries of origin of asylum-seekers, on asylum seekers’ travel routes, and on legal

and irregular immigration and the use of false or falsified documents.

In addition, the EU member states initiated a major treaty revision, which resulted in the
Maastricht Treaty’s entry into force in 1993 (Council of the EU 1992). The Maastricht
Treaty resulted in an institutionalisation of intergovernmental coordination among member
states on Foreign Policy and JHA matters. The member states agreed to create a
common external and security policy (CFSP) and a common policy on JHA on the
supranational level — the so called second and third pillar. Many of the practices and a
large part of the structure in former Third Pillar policy-making were originated in the
Coordinators' Group, like the Trevi Group and the Ad Hoc Group on Immigration. Title K of
the Maastricht Treaty sets out the new structure for EU coordination in JHA. While the
Coordinators’ Group disappeared, senior officials from each member state form the

Coordinating Committee under the new treaty obligations.
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Besides the treaty revisions of Maastricht, another agreement got a major say in the EU’s
intergovernmental cooperation on JHA matters. In 1985, the Schengen agreement was
signed by France, Germany, Belgium, Luxembourg and the Netherlands in order to
improve their cooperation on migratory issues. Several measurements have since been
implemented to succeed in their common goal of enabling free movement within the EU
and securing the external borders from irregular immigration and criminal transborder
activities. Following the signing of the Treaty of Amsterdam, this intergovernmental

cooperation was incorporated into the EU framework on 1 May 1999.

2.2 ‘Communitarisation’? of Competences in EU’s External Policy
on JHA Matters

As a landmark of deepening cooperation with third countries, the creation of a European
Area of Freedom, Security and Justice (AFSJ) by the Amsterdam Treaty in 1997 has
become a major treaty objective of the EU, set inter alia to harmonise and improve
cooperation on police, customs, and justice in migration and asylum matters. When the
Amsterdam Treaty came into force on 1st May 1999, the EC gained competence to
launch external policy initiatives targeting JHA-issues by creating supranational
responsibilities in formerly national affairs and altering the equation between state
governments and EU institutions in policy-making and accountability (notably article IV,
paragraphs 61 to 69 on 'visa, asylum, immigration and other politics regarding the free
movement of persons’). This so-called ‘Communitarisation’ of competences is the reaction
to the external dimension of JHA and the need for action in this policy area, which
requires an effective and comprehensive framework for cooperation, “in which European
institutions can adopt legal instruments and operative actions that respond efficiently to
the challenges that affect the external dimension of the AFSJ” (Vara 2008: 545).

In the following, member states transferred more and more JHA competences to the
Community level, and authorised Community bodies to raise JHA-issues in its external
policy (e.g. Lavenex 2004: 682; COM 2005b). However, any common policy in this area is
intriguing as it touches a sensitive part of a nation state’s sovereignty, concerning
regulation over who is allowed to enter, to stay and to work in their territory and under

what circumstances this permission should be granted. At any rate, member states

2 “Communitarisation” refers to the fact, that JHA-issues were brought substantial under the
European Community Treaty, in the form of the new Title IV EC. These issues went from being
“Union” to "Community” competences.
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welcome a common policy in the field of migration management to tackle challenges

related to it.

The objective of creating a common policy was challenged by the ‘institutional mess’ of
the EU political system (e.g. Gomart 2008: 9), which designates a fuzzy representation
in external relations and an inefficient decision making in JHA policy-making and
foreign and security policy with enormous and irresolvable internal contradictions (e.g.
Wessel: 2000). The EU’s capability to act in IR is limited due to this institutional mess,
which makes it impossible to pursue a coherent strategy over the years. One major
reason for this is the strength of the Council in foreign-policy making and the six-
month rotating presidencies of the EU, which has a major impact on the respective
foreign policy agenda during this period. If the EU wants to have a major say in IR, it

has to develop its leadership on the supranational level.

Given the ever greater importance involved in what we could refer to as the external
dimension of the AFSJ, before the reform treaty of Lisbon, three primary needs are
identified in relation to external policy on JHA matters: First, the need for greater co-
ordination between the policy areas (‘de-pillarisation’). Second, the need for greater
coherence between the EU and its distinct Member States external policies (have ‘one
voice"). Third, the need for a stronger projection of unity abroad (become visible within IR).
These needs may be challenged by ensuing questions, such as: how to ensure the
coherence of Union’s action and coordinate all the measures taken in foreign policy
(including CFSP, trade policy, development aid, humanitarian action, financial assistance,
etc.)? What can be done to ensure that the decision-making process allows the Union to
act rapidly and effectively on the international scene? How far could the Community

method be extended to other fields of action?

First of all, in regards to the Union’s external action in JHA necessitates the development
of a comprehensive approach that overcomes fractious and political divisions and
combines different legal regimens of policy issues of Community competence. The current
pillar division on such wide-ranging fields as human rights, good governance and rule of
law, migration, asylum and border management, and the fight against terrorism and
organised crime, has proven to be insufficient in order to cope with the main challenges
posed by these issues (e.g. Julien-Laferriere/ Labayle/ Edstrom 2005; Balzacq/ Carrera
2005). It follows that the JHA dimension needs cross-pillar coordination and
measurements, which should be incorporated into the EU’s external policy. Apart from

requiring close coordination between the institutions involved, the Commission insists that
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“there should be a clear link between internal activities aimed at creating an area of
freedom, security and justice and external actions to support this process” (COM 2005b:
7). However, for a long period of time, member states have proven reluctant to relinquish

control over areas that are closely linked to the notion of sovereignty.

Second, a lack of coherence not only weakens the position of the EU in IR; above all, it
diminishes its credibility. This is caused, on the one hand, by distinct competences
regarding policy issues across the three pillars. On the other hand, a coherent external
policy is almost impossible as its priorities change according to the EU's six-month
rotating presidency. E.g. the Spanish presidency in the first half of 2010 beckons the RF
to push for the abolition of visa restriction for Russian citizens, which increased their
expectation and in the long run frustration because of a lack of progress (e.g. EurAsia
Centre 2010). Apart from that, the French presidency in the second half of 2008 took a

decisive role, concerning its importance in IR, in tackling the Russia-Georgia conflict.

Another crucial point is the relative power of each member state in the decision-making
process in the Council and their individual foreign policy, which followed particular
interests and were often not in line with each other, undermining the EU’s overall policy
towards third countries — 27 separate states, “all of which have their own frequently
divergent national interests” (EuRussia Centre 2008c). No example better demonstrates
the intrinsic difficulty of forging a common foreign policy for the EU than the case of the
RF. Especially in the case of the RF; there are crucial disagreements over a range of

issues from democratic values to energy security throughout the member states.”

“The EU has been deeply divided on this, not only because of economic considerations,
but also because of differing perceptions rooted in historical and geographical factors”
(EuRussia Centre 2008c).

Thus, EU policy on RF has been challenged by the unanimity in the Council, Lithuania
and Poland could veto the start of negotiations on the EU-Russia enhanced strategic
partnership agreement. In this respect, it will not have escaped the Russian leaders’
notice that EU member states do not always speak with one voice on foreign policy.
Another complicating factor was, and continues to be, the willingness of individual EU
Member States, particularly those with a very large amount of influence such as France,
Germany and the UK, which try to outdo each other by establishing special relations with
the RF. The EU’s position is weakened by the individual actions of its member states,

which limit the EU’s ability to present a united front when dealing with third countries.
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Member states have an interest in a common European position, as long as it supports
their interests; otherwise, they are prone to search for bilateral solutions to succeed. In the
view of Hiski Haukkala, certain member states used EU foreign policy tools and

declarations as:

“avenues through which they expressed their collective disapproval of the Russian
actions while using them simultaneously as shields under which they were able more or
less to carry on business as usual in their bilateral dealings with Moscow” (Haukkala
2009: 1763).

With the Eastern enlargement, the disputes on a common strategy towards the RF
increased, as the new member states in Central and Eastern Europe have their own
agenda towards the RF, based on specific tensions and unsolved bilateral disputes, e.g.
Poland, Baltic countries. A challenging issue for the EU’s external policy is, inter alia, that
member states try to settle their individual disputes with the RF by using the EU as a lever
to achieve their goals.

On the contrary, individual member states try to outdo each other by establishing a special
relationship with the RF. They evidently expect such a relationship to deliver more for
them than a common European position. The RF itself seems to be benefiting from inter-
EU disagreements by entering into separate agreements with certain member states.
Nevertheless, the RF cannot avoid the European Commission in all the fields of
Community policy, such as trade, visa regulations and access to the single market. An
additional problem is that member states that want to settle specific disputes with the RF

use the EU as a lever to achieve their goals.

With the entry into force of the reform treaty of Lisbon on the 1 December 2009, major
changes have been undertaken to strengthen EU’s role in IR and improve the decision-
making on challenging issues of JHA. The ratification of the treaty has changed the
institutional, legal and political framework of the EU and has a bearing on both the
internal and the external dimension of the AFSJ (e.g. Part 5 ‘External Action by the
European Union’ and Part 3/Title V ‘AFSJ TFEU). Hence, the revision attempts to
increase the clarity in relations with the rest of the world, effectiveness and legal certainty
and more effective action. Nevertheless, the resulting implications of the Lisbon Treaty
have bearings on both the internal and the external dimension and its implication for the
cooperation with third countries. The major changes relate to: 1) abolishing the complex
pillar structure (‘de-pillarisation’), 2) empowering the ECJ; 3) simplifying the decision
making on JHA matters; 4) the creation of a coherent external policy; and, 5) making the

EU more visible in IR.
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First, the abolition of the complex pillar structure (‘de-pillarisation’) and the
communitarisation of the third pillar, called ‘Police Cooperation and Judicial Cooperation
in Criminal Matters’ — resulting in a transfer of further competences in the respective policy
areas to the Community level — will entail a clarification and simplification of the Union’s
external competence and will help to improve the exterior projection of the AFSJ. The EC
acquired major competences in all fields of Community policy, such as trade, visa
regulations and access to the single market. In contrast, the CFSP “continues to uphold its
inter-governmental character despite the formal abolition of the pillars” (Vara 2008: 546).
Principal areas of FSJ are still shared competences between the Union and the member
states (Art. 4 TFEU). Agreements in this field still require constant coordination between
the EU and its member states throughout the negotiation process, which may give rise to
considerable confusion in third countries. Rules for the negotiation of agreements
between the EU and third countries are laid down in Art. 218 TFEU, but according to Vara
(2008) these rules remain weak (ibid.: 549).

Secondly, the application of what is called the ‘Community method’ to the PJC in criminal
matters is “accompanied by the extension of the jurisdiction of the ECJ to the entire area
of freedom, security and justice, repealing those specific mechanisms provided for in
article 35 TEU” (Vara 2008: 550).

“This change is very important as the measures adopted in this field may entail treading
on fundamental rights. The Court shall be competent to review the validity and interpret
the acts adopted within the sphere of the AFSJ” (ibid.)

Furthermore, natural or legal persons should be enabled to gain access to protection of
their rights within the sphere of the CFSP (Art. 215; 275 TFEU). Furthermore, the
jurisprudence of the ECJ extends to control the legality of international agreements
regarding matters already included in the third pillar. There is no doubt that the
consequences of this extension of competences will have far-reaching implications in the

external dimension of the AFSJ.

Apart from that, the Lisbon Treaty refers to the values contained in the provisions devoted
to the external action (Art. 3; Art. 21). Article 21 of the Treaty says that the Union’s
external action will be guided “by the principles which have inspired its own creation,
development and enlargement, and which it seeks to advance in the wider world” TFEU
Art. 21).
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“Including among others, the indivisibility of human rights and fundamental freedoms, and
respect for the principles of the United Nations Charter and International law. Although
this specific reference to values in external action is made in the Title devoted to the
‘General provisions on the Union’s external action,” the EU also has to respect these
principles in the implementation of the external aspects of the AFSJ (Art. 21(3)). In
addition, the new Article 6 includes a direct reference to the Charter of Fundamental
Rights (COM 2007c) that will enable its binding nature to be preserved” (Vara 2008: 554).

The rights, freedoms and principles set out in the Charter will have the same legal value
as the Treaties. The provisions of the Charter are legally binding for the European
institutions, bodies, offices and agencies of the Union, as well as for Member States when
they implement Union law (Art. 51 of the Charter).® Consequently, the development of the
policies included in the AFSJ is towards upholding fundamental rights in both internal and
external actions. The incorporation of the Charter into the TEU means that the external
action in police cooperation and criminal matters will forthwith pass from being developed
within a merely intergovernmental framework to being fully subject to fundamental rights.
If we consider that most of the measures adopted in the AFSJ have ramifications for the
nationals of other States, the emphasis on the Union’s values and the incorporation of the
Charter into the Treaty may have a positive bearing on the external dimension of these
policies (e.g. Mitsilegas 2007: 497).

Thirdly, the decision making on JHA matters was changed by extending the system of
qualified majority voting (QMV)* into the police and judicial cooperation and increasing the
power of the European Parliament (EP) and national parliaments (Title Il and Annex:
‘Protocol on the Role of National Parliament in the EU’). The integration of PJC in criminal
matters within the Community sphere implies the suppression of the specific legal acts
currently available under the third pillar, the application of the ‘ordinary legislative
procedure’ that involves the enhancement of the powers of the EP and the use of a QMV
in the decision-making process (Art. 16 TEU), and the extension of the jurisdiction of the
Court of Justice (ECJ) to all spheres of the AFSJ.

® Unfortunately, the exception of Poland and United Kingdom to the application of the Charter may
have a negative impact on the development of the AFSJ

* Art. 16 TEU: The qualified majority voting stipulates a majority approval, when it is supported by
1) at least 55 % of the EU Member States; 2) at least 65 % of the population of the EU; and, 3) can
only be blocked by at least four member states. The votes for each member state are
predetermined by the Treaty itself and apply a scale ranging from 29 votes each for the four largest
Member States to 3 votes for the smallest. The definition of the qualified majority is going to be
changed in November 2014 and will then be a double majority.
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As another innovation, the roles of the EP and national parliaments were enhanced by the
Lisbon Treaty (Title 11l TEU). On the one hand, the EP got more decisive power through
an extension of the co-decision procedure, and, on the other hand, the national
parliaments became included into the decision-making of the EU due to the principle of
subsidiarity. The extension of the co-decision procedure (‘ordinary legislative procedure’)
and competences in setting budgets® will put an end to the democratic shortfall that
characterises the procedure of Article 24 TEU (EP 2008; 2007a).

“This democratic enhancement will obviously have its repercussions in the external
dimension of all the policies included in the AFSJ. It is to be expected that the new
powers vested in the EP by the Lisbon Treaty will enable it to influence the
implementation of new actions undertaken by the EU both in policies on border checks,

asylum, and immigration and in PJC in criminal matters” (Vara 2008: 555)

The involvement of the EP should be the guarantee for an increasingly greater bearing on
individual rights and freedoms. Besides the EP’s general control competences, the
involvement of national Parliaments in the control of draft legislation in the institutions will
also have repercussions on the external dimension of the AFSJ (Title II: Art. 12.
‘Provisions on Democratic Principles’). The Treaty of Lisbon provides an even stronger
role for national parliaments than that foreseen in the Constitutional Treaty as it pertains
not only to the control of the principles of subsidiarity, but also the political mechanisms of
control (e.g. Carrera/ Geyer 2007: 2f).

Fourthly, although the EU was given a special status to take part in meetings of several
IO’'s — as in the case being recognised in the UN as a regional economic integration
organisation with certain rights to observe negotiations within their meetings -- the Lisbon
treaty provides the EU with a comprehensive legal status and recognises its international
legal personality (Art. 74). It follows that the EU establishes a new international
organisation which will replace and succeed the current European Community and EU in
all their international rights and obligations (Art. 1). The EU can sign treaties, go to and be
summoned to court and can become a member of international organisations. Article 216
of the TFEU states that:

“the Union may conclude an agreement with one or more third countries or international
organizations where the Treaties so provide or where the conclusion of an agreement is

necessary in order to achieve, within the framework of the Union’s policies, one of the

® The distinction between ‘compulsory’ and ‘non-compulsory’ expenditure got abolished. Thus, the
parliament will decide on the entire EU budget together with the Council and has the final say.

30



objectives referred to in the Treaties, or is provided for in a legally binding Union act or is
likely to affect common rules or alter their scope” [Member states, however,] “may
negotiate and conclude agreements with third countries or international organizations in
the areas of judicial cooperation in civil matters and criminal matters and police

cooperation, in so far as such agreements comply with Union law” (Art. 218 TFEU).

Finally, major changes of competences between EU bodies should increase the
coherence and visibility of the EU’s external action. On the one hand, the treaty foresees
the creation of the position of President of the European Council (for a period of 2.5 years)
and of High Representative (HR) of the Union for Foreign Affairs and Security Policy. Both

positions clarify, simplify and, hence, might make EU’s external policy more effective.

Although the President of the Council will have a key representative role in IR, the real
novelty is the creation of the HR — a hybrid institutional figure combining: a) the pioneering
role previously played by Javier Solana as High Representative for CFSP (1999-2009); b)
that of a Vice-President of the Commission in charge of external relations and
coordinating other relevant portfolios; and c) the role hitherto played by the Foreign
Minister of the country holding the rotating EU Presidency, namely, chairing the Council
formation dealing with Foreign Affairs at large (Art.17-18 TEU), now separate from the
General Affairs Council. The merging of these three posts to one gives the EU more

coherence, continuity and visibility in external relations.

“Now, the EU has one person who is responsible for influencing and implementing big
foreign policy political decisions with the funding and staff to give input to, and implement,

the course of action to be taken” (Euractiv 2010b).

Besides the HR, the establishment of the new European External Action Service (EEAS)
may help to improve the efficiency and coherence of the Union’s external action (Art.
27(3)). The EEAS aims to assist the High Representative of the Union for Foreign Affairs

and Security Policy. In the new revisions, the new HR Catherine Ashton states that:

“The aim of the Lisbon Treaty and the creation of the External Action Service is to
enhance our global impact, by bringing together the wide range of instruments - civilian
and military - in support of one political strategy. The watchwords are coherence,

comprehensiveness and co-ordination” (Council of the EU 2010b).

The ‘multi-hated’ position of the HR should guarantee the evolution of a more
comprehensive and coherent approach in the EU’s external policies (e.g. Art. 22.2 TEU).
The HR functions as the link between the Commission and the Council and administrates
both agendas. Furthermore, the HR coordinates several Commissions that aim to bring

about coherence across the entire range of EU common policies in external relations. In
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the so-called ‘groups of commissioners’, the EU’s actions in external relations will be
coordinated throughout several policy areas according to their respective competencies
within the commissions. In 2011, this group of commissioners is chaired by the HR and
encompasses the Commissioners for Enlargement and Neighbourhood Policy (Stefan
Fuele), for Development (Andris Piebalgs), and for International Cooperation,
Humanitarian Aid and Civil Protection (Kristalina Georgieva) (Art. 21). Others, such as the
Commissioners for Economic and Monetary Affairs (Olli Rehn), the Commissioner for
Trade (Karel de Gucht) or the Commissioner for Energy (Gulnther Oettinger), can be
included if required. The procedures behind this coordination and the share of
responsibilities between the fellow commissioners is not that clear, but it is widely
expected that the HR will be involved in policy-specific talks with third countries as far as it
touches politically strategic and sensitive issues. For instance, energy talks between the

Commissioner for Energy and the respective RF’s counterparts should involve the HR.

Figure 4. Foreign Policy-making Structures and Processes before Lisbon Reform-Treaty
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Source: Institute for International and European Policy. Katholieke Universiteit Leuven. [Retrieved from
http://soc.kuleuven.beliieb/eufp/files/Foreign%20policy-making%20before%20&%20after%20Lisbon.pdf,
23 February 2011]
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Figure 5. Foreign Policy-making Structures and Processes under Lisbon Reform-Treaty
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23 February 2011]

The HR is supported by the new created European External Action Service (EEAS) (Art.
27).

“In fulfilling his mandate, the High Representative shall be assisted by a European
External Action Service. This service shall work in cooperation with the diplomatic
services of the Member States and shall comprise officials from relevant departments of
the General Secretariat of the Council and of the Commission as well as staff seconded

from national diplomatic services of the member states” (Art. 27(3) TEU).

The EEAS brings the Commission’s 120 delegations, representatives of the Council and a

contingent of national diplomats together under one roof.
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2.3 Externalisation of Internal Policy Legislations and

Objectives®

Although primarily thought of as an EU internal security regime, the EU has developed an
external dimension to its justice and home affair policies, which has changed the EU’s
interactions with the outside world (e.g. Boswell 2003; Wolff/ Wichmann/ Mounier 2009;
Lavenex/ Wichmann 2009; Rees 2008). The efforts to create a closer internal-external
security nexus have been based on the understanding that the EU may enhance its
problem-solving capacity in relation to transnational challenges such as the fight against
irregular migration, organised crime or terrorism if it succeeds in engaging third countries,
particularly countries neighbouring the EU, in achieving its JHA-related objectives (e.g.
COM 2002a, 2003a; Council of the EU 2002b). The reason why the EU is keen to improve
cooperation with the neighbouring countries on internal security questions is the high
degree of security interdependence. Because of the interdependencies of these policy
areas, internal and foreign policy goals come closer together (e.g. Lavenex 2004: 680)
and call for a comprehensive policy approach. This has further evolved into a formal
external agenda designed to secure the area of freedom, security and justice for EU
citizens, with further conflation of internal and external security in the EU (European
Security Strategy 2003).

Already in the mid-1990s, parallel to establishing a coherent supranational EU migration
control system, efforts were made to expand this regime to third countries of origin or

transit migration (e.g. Duvell/ Vollmer 2009: 7).

“[...] policy makers in Europe have been intrigued by the idea of ‘externalizing’ or
‘internationalising’ the hosting of asylum seekers and migrants attempting to reach, or
already on, the territory of the EU” (UNHCR 2006).

In 1998, the High Level Working Group Asylum and Migration (HLWG) was set up and

mandated to:

1) “develop a strategic approach and a coherent and integrated policy of the European
Union for the most important countries and regions of origin and transit of asylum seekers
and migrants, [n.b.: and in opposite to its previous mandate] without geographical
limitations” (Council of the European Union 1999a); and, 2) to produce “horizontal

analyses of a limited number of countries of origin of asylum seekers and illegal

® Parts of this chapter got also presented by the author at the ECPR 7th Pan-European Conference
on International Relations. Stockholm, 9-11 September. [Bernhard Zeilinger: 'EU’s External Policy
towards Eastern Europe on Migration Issues. Breaking New Ground in International Relations?’]
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immigrants and ...to provide concrete suggestions for measures for managing and

containing migration flows from these countries” (Council of the EU 1998b).

The external dimension of EU asylum and migration policy covers several components,
including (e.g. UNHCR 2006):

e Refusal of entry to EU territory of persons coming from countries designated as ‘safe
countries of origin’ or transiting through countries deemed to be ‘safe third countries’;

e Interdiction at sea of persons attempting to reach EU territory;

e The conclusion of ‘readmission agreements’ with countries outside the EU, by which the
countries agree to accept the return from EU territory of migrants and asylum seekers who
transited through the countries en route to the EU; and

e Support to border enforcement and detention capacity in transit countries that border the
EU.

As a result of increased competences on the Community level, the Commission was able
to raise new initiatives on interregional cooperation with associated third countries. Since
the first Special European Council Meeting on Justice and Home Affairs in Tampere in
October 1999, when cooperation with third countries in the area of migration was formally
approved, migration matters have experienced an increased visibility in the EU’s external
relations in order to integrate all countries of transit and origin into a comprehensive
migration control policy and to export its policies (European Council 1999b). Some ideas
that were introduced beginning with the 1999 Tampere Council deserve more attention
because they represent the starting point for an intense process of the EU searching for
techniques and ideas of how to make migration governable and how to incorporate third
countries into the system in order to stem migration flows into EU territory. It was
exemplified 'to put the fight against illegal immigration to the front of the community’, to
adopt 'any measure necessary’, to enforce 'a closed door policy for those who immigrate
illegally and who must be effectively deported’; and to develop “a global approach for
combating [n.b.: illegal migration] networks including all suitable measures, from country
of origin to destination” (Council of the European Union 2002b). The rationality of
governing immigration to Europe is based on a continuous search for new ideas and
solutions to problems at hand by producing new knowledge and activating expertise of
security apparatuses mobilised to govern political spaces through governing human
mobility. This indeed reveals the Union's willingness to expand its political space of

governance by governing mobility and borders.

The Tampere Council called on the Union “to develop common policies on asylum and
immigration, while taking into account the need for a consistent control of external borders
to stop illegal immigration and combat those who organise it and commit related

international crimes” (Tampere European Council 1999). Further, in the Treaty of the
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Functioning of the EU (TFEU) a few references are made to the external dimension of the
AFSJ can be found in the TFEU (e.g. Vara 2008: 549). Article 78(2g) of the TFEU
stresses the need to seek for close cooperation with third countries for the purpose of
managing inflows of people applying for asylum or subsidiary or temporary protection.
Article 70(3), however, emphasises the importance of implementing agreements with third
countries for the readmission of illegal immigrants into their country of origin or

provenance.

The participants of the summit called for a common approach to asylum and migration
issues, with an emphasis on partnership with countries of origin and transit of migrants,
improved and effective asylum measures, and fair treatment for Third-Country-Nationals
(TCN) who legally reside in the member states. Three interrelated community policies in
the realm of migration management were approved: common asylum and immigration
policy; immigrant integration policy; and external border management to stop any illegal
movement across the EU borders. Since stemming illegal immigration into the European
Union was a main concern of member states, the Council supported providing assistance
to third countries with voluntary return and strengthening their ability to effectively combat
trafficking in human beings and to cope with their readmission obligations. The
Commission received a mandate — on behalf of the member states — to negotiate
readmission agreements with relevant third countries. At this stage, there was no
understanding of what ‘cooperation’ with countries of origin and transit actually meant;
rather, one-sided thinking about the EU’s and member states’ interests in managing illegal

migration prevailed (e.g. Zhyznomirska 2009: 6).

At the Seville European Council of June 2002, member states called for a ‘targeted
approach’ to the problem of migration management, with explicit reference to Common
External and Security Policies and other European Union Policies as possible frameworks
to penalise third countries who do not fulfil their obligations in border management and
migration management (Seville European Council 2002). In response, the Commission
recommended that the overall coherence of the EU external policies and actions be
respected, with proper consideration given to the situation of each individual country. The
Commission appealed for encouraging those countries “that accept new disciplines [n.b.:
on a voluntarily basis], but not penalizing those who are not willing or not capable to do
so” (COM 2002a).

Hence, according to ‘positive conditionality’, the EU offers rewards to third countries in
return for undertaking serious reforms in crucial policy areas. Meanwhile, there is hardly

any European development aid, support for reconstruction, trade or technical cooperation
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negotiations or agreements with countries of origin and transit migratory flows to the EU
states that do not also include e.g. a paragraph on measurements to curb irregular

migration and readmission policies.

It was of interest to the EU to ‘extra-territorialise’ (Boswell 2003; Rijpma/ Cremona 2007:
11) the management of security threats to neighbouring countries by exporting its own
rules and policy regulatory instruments to neighbouring countries’ legislation and enhance
cooperation in the respective policies (e.g. Bigo/ Guild 2005; Balzacq 2008; Wolff et al.
2009). The ‘externalisation approach’ is a restrictive and control-oriented approach in
which the EU passes classic migration control instruments on to non-member countries
that have to agree on common regulations towards migration management, e.g. capacity-
building in the area of border control and the enhancement of non-member countries’ risk
analysis and information-gathering capacities, and non-member countries taking their
responsibility towards refugee seekers (e.g. Trauner/ Kruse 2008: 8). As a consequence,
the EC Commission proposes a humber of measures in its five year Action Plan for FJS,
with detailed proposals to enhance non-member states’ capacities in order to improve
their migration management and enable more effective border controls, considered to be
crucial for neighbouring countries’ obligations to enhance security in the wider European
region. This Action Plan follows the overall priorities for FJS set out in the Hague
Programme — endorsed by the Brussels European Council in November 2004 (COM
2005a).

For example Ukraine and Moldova came under massive pressure from a number of EU
member countries to curb irregular migration by improving their border control activities
and document security, to agree on a common return policy of irregular residents in the
EU, including their citizens as well as transit migrants reaching the EU through their
territory, and, finally, to provide needed infrastructure to host refugee seekers and grant
asylum according to international standards. As a consequence, responsibility for
preventing unwanted migrants from entering EU territory has been shifted towards non-
EU countries (FFM 1997). Basaran (2008) calls this approach of externalisation a 'policy
of delegation’ that aims to transfer responsibility over population control and migratory
flow through one’s own country (e.g. ibid: 344). Such practices turn these countries into
“buffer zones” (Collinson 1996), tasked with halting and absorbing 'unwanted' migration
flow into the core of the EU. Sometimes, however, EU countries are criticised for simply
‘dumping’ politically unwanted immigrants on their neighbours’ territories, e.g. through
migration containment and return policies, instead of recognising their international

obligations towards refugees (e.g. Balzacq 2008). Therefore, some would argue that the
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EU’s ‘burden sharing’ policy is a euphemism for ‘shifting the burden’ to its neighbouring
countries, who are held responsible for keeping unwanted immigrants off EU territory and
who could therefore become a ‘buffer zone’ for migrants unwanted in the EU (e.g. Duvell/
Vollmer 2009: 9).

This process is facilitated through the 2004 initiatives of the ENP and the Four Common
Spaces with the RF. One of the main objectives of the ENP is to develop a zone of peace
and stability — “a ‘ring of friends’ — with whom the EU enjoys close, peaceful and
cooperative relations in an otherwise conflict-ridden neighbourhood” (COM 2003a). At
least in rhetoric, the ENP highlights joint responsibility and common interests, especially
when talking about a wide spectrum of security issues of a transnational character such
as the fight against illegal migration, organised crime, or terrorism. The Commission’s
Communication reflected this theme, declaring that “[a] shared neighbourhood implies
burden-sharing and joint responsibility for addressing the threats to stability created by
conflict and insecurity” (COM 2003b: 12).

It indeed can be argued that the external dimension of the EU’s principles and norms in
internal security beyond its borders is reflective of the geopolitical ambitions of the EU
broadly understood as 'the use of space for political purposes, that is, control and
management of people, objects and movement' (Balzacq 2008: 1), and to establish itself
as the core integration project in Europe by installing common institutions to regulate
these policy issues and exert its influence in the periphery (e.g. Dimitrovova 2010: 7). The
EU’s presentation of itself in the neighbourhood is focused on exporting and sharing its
values with outsiders, and hence the ENP can be read as a carrier of the values of
modernity. The values to be spread are merely technical and universal norms and
therefore less controversial. Additionally, the EU’s legislation is seen positively and it is
applied by countries voluntarily. The efficacy of EU’s regulatory model and its coherence
with regulatory models of leading economies determines so to say its sense of superiority

when it comes to its diffusion to other countries.
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2.4 The Institutionalisation of Interaction between the EU and its
Neighbourhood’

The EU not only attempts to develop a joint and coherent approach to migration, but also
increasingly integrates source and transit countries in its neighbourhood into its efforts
and has introduced formal and informal institutional set ups to facilitate the interaction and
cooperation on crucial policy issues, inter alia as a reaction of the enlargement process.
These include numerous multilateral and bilateral processes such as: EU accession
processes (Europe agreements), European Neighbourhood Policy (ENP), Mediterranean
Union (former Barcelona Process), Strategic Partnerships with BRIC-states and USA,

Northern Dimension, Budapest Process® and Séderkdping Process®.

Following the entry into force of the Partnership and Cooperation Agreement (PCA) in
1997/98, the cooperation between the EU and its Eastern neighbours improved and
became more successful on the basis of a comprehensive legal and organisational
framework. The PCA forms the basis of bilateral cooperation in the major policy areas:
trade, transport, energy, JHA and environment. The ENP also seeks to go beyond an

economic rationale and create a:

“ring of countries, sharing the EU’s fundamental values and objectives, drawn into an
increasingly close relationship” and offer a rich menu to move “beyond cooperation to

involve a significant measure of economic and political integration” (COM 2004a).

If the ENP countries agree and implement their action plans they will become significantly
integrated into the EU space of governance, although not on an equal footing (e.g.

Dimitrovova 2010:10). The initiatives contain all Eastern European countries with the

" Parts of this chapter got also presented by the author at the ECPR 7th Pan-European Conference
on International Relations. Stockholm, 9-11 September. [Bernhard Zeilinger: 'EU’s External Policy
towards Eastern Europe on Migration Issues. Breaking New Ground in International Relations?’]

® The Budapest process is a consultative forum of about 50 governments (e.g. RF, Ukraine,
Moldova and Belarus) and ten international organizations, bringing together experts from countries
of destination, transit and origin of migration. It addresses external border issues with the aim to
coordinating measures for controlling irregular migration from Eastern Europe and Central Asia.
(http://www.icmpd.org/fileadmin/ICMPD-Website/Budapest_Process/What_is_the Budapest
Process_January 2010.pdf, last access 12 January 2011)

°® The Soderkoping Process was launched under the auspices of the Swedish International
Development Cooperation Agency (SIDA) in May 2001 as a proactive initiative to respond to the
challenges of EU enlargement eastwards and to promote better cooperation on asylum and
migration related issues among the countries situated along the future eastern border of EU
Member States. The Process is coordinated by a Network of National Coordinators covering ten
countries situated along the enlarged EU border: and a Secretariat which works to facilitate and
enhance intergovernmental cooperation and information-sharing between the EU and Belarus,
Moldova and Ukraine. (http://soderkoping.org.ua/page2864.html, last access 12 January 2011)
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exception of Belarus. Belarus, under the leadership of Lukashenko, did not fulfil the
political criteria for an agreement to deepen the cooperation with the EU, due to their

democratic deficits.

These established institutions were inspired by several policy initiatives over the years,
such as the European Neighbourhood Policy (ENP) or the ‘Four Common Spaces’ with
the RF, both launched in 2004, which facilitate interaction and enable a continuous
cooperation on crucial topics. The latest initiative for the Eastern Partnership in May 2009
— driven by Poland and Sweden — illustrates the EU’s objective of tightening institutional
ties with neighbouring countries in the East (e.g. Prague European Council 2009).
Furthermore, since 2007, the EU has been negotiating with the RF, Ukraine and Moldova
on a new enhanced agreement (NEA) to renew the basis for cooperation after the expired
PCA, which has in the meantime been extended on an annual basis. This new agreement
will mark a new generation of association agreements. Both sides claim to provide a
comprehensive agreement, to tackle common interests and to go more into detail in
common policy coordination by partial integration into EU policies (e.g. Sushko et al.
2007). It should provide for a strengthened legal basis and legally binding commitments
covering all main areas of the relationship. The ENP, ‘Four Common Spaces’ with the RF
and the outlook on the new enhanced agreement are a clear proof of a shift in the EU’s
external policy towards neighbouring countries, given its increasing institutionalisation and
the attempts of the EU to facilitate the cooperation and strengthen the engagement of
neighbouring countries by including officials from third countries to elaborate on a

common policy concerning migration in the region (e.g. COM 2003a; Saari 2006:5).

Migration management cooperation on tackling soft security threats, accompanied by
irregular immigration between the EU and Eastern European countries, addresses three
major dimensions in the creation of a common area of ‘Justice, Freedom and Security’
(e.g. COM 2003a). These include, first of all, a comprehensive legal and organisational
framework to evaluate the current situation on migratory issues, to elaborate on common
interests and concrete measures, to monitor the agreed obligations, and to regulate the
execution of the respective policy. Furthermore, as a second point, it provides necessary
technical and financial assistance to support legal approximation and to improve certain
standards of migration management. Thirdly, EU external policy involves governmental,
intergovernmental and multilateral task-specific agencies to succeed in its policy
objectives. For a closer look, this chapter proceeds in scrutinizing the cooperation
between the EU and the RF, Belarus and Ukraine on migration management along these

three dimensions. We chose migration management as a case study for EU’s external
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policy towards Eastern Europe as it is the most advanced policy area in this cooperation
besides trade. However, contrary to the rationality of trade issues, migration management
deserve a closer look as it is more controversial and politicised which is assumed to be a

good precondition for introducing a long-term and less hierarchical cooperation.
2.4.1 The Organisational and Legal Dimension of EU’s External Policy

The basis for the macro-institutional framework is laid down in the Partnership and
Cooperation Agreement (PCA). In its nature, the PCA is embodied by a joint commitment
to promote partnership and understanding for mutual benefit. The PCA opened a new
chapter in the EU’s relations with Eastern Europe as it established a comprehensive
institutional framework to provide for a continuous dialogue and cooperation. The
deepening of institutional ties between the EU and its associated partner countries caused
broadly ramified cooperation on several levels, which led in some policies to the sectoral
integration of third countries into EU-led cross-national policy networks. We might term
this form of international cooperation as ‘Sectoral Integration’ or ‘Network Governance’
(e.g. Lavenex 2008) in IR, whereas interstate negotiations and coordination of cross-
national policy issues are done within coordinative regulatory bodies by including several
actors in the field.

In this section, this paper will to explain the macro-institutional framework of the
cooperation between the EU and third countries, which allows for certain cooperation. The
political framework of the cooperation is laid down in the Partnership and Cooperation
Agreement (PCA), signed with the RF, Moldova and Ukraine in June 1994 and entered
into force in December 1997/98. Belarus, however, did not fulfil the criteria for an
agreement to deepen the cooperation with the EU. The agreement contains an ambitious
agenda on enhancing the cooperation on crucial issues, as trade, transport, environment,
energy, justice and home affairs (JHA). The basis of cooperation is formed of mutually
binding commitments to common values set out, for example, in article six of the PCA with

Ukraine:

A regular political dialogue shall be established between the Parties which they intend to
develop and intensify. It shall accompany and consolidate the rapprochement between the
Community and Ukraine, support the political and economic changes underway in that
country and contribute to the establishment of new forms of co-operation. The political

dialogue:

— shall strengthen the links of Ukraine with the Community, and thus with the community of
democratic nations. The economic convergence achieved through this Agreement will lead

to more intense political relations;
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— shall bring about an increasing convergence of positions on international issues of mutual

concern thus increasing security and stability;

— shall foresee that the Parties endeavour to co-operate on matters pertaining to the

strengthening of stability and security in Europe, the observance of the principles of

democracy, the respect and promotion of human rights, particularly those of minorities and

shall hold consultations, if necessary, on the relevant matters (Council of the EU 1998a: Art.

6)
In institutional terms, the macro-institutional framework of the PCA is relatively centralised.
At the top of the cooperation, the Partnership and Cooperation Council (PCC) is the main
decisive political body, in which ministerial representatives of the partner countries meet
with the EU Troika on an annual basis. Their main function is to exchange information and
negotiate action plans to coordinate and align policy regulations. Furthermore, the PCC is
the key monitoring body that observes the progress achieved in the realisation of the
action plan commitments (Art. 90). The Cooperation Council is assisted by a Cooperation
Committee that consists of senior and civil servants. They also meet on a yearly basis
(Art. 92). Additionally, a Parliamentary Cooperation Committee (ParlCC) was established
to bring together Members of the European Parliament (MEP) and, for example in the
case of the RF, members of the Federal Assembly (State Duma and Council of
Federation) and, for Ukraine, members of the Verkhovna Rada. The ParlCC compiles
recommendations for the meetings of the Cooperation Council. Their meetings are held as
often as necessary (Art. 95).

An important innovation of the PCA with Ukraine, Moldova and the RF is the introduction
of technical subcommittees in crucial policy areas and the Permanent Partnership Council
(PPC) on JHA to tackle issue-specific technical and political issues. Whereas the PCC is a
forum for political dialogue, the subcommittees and the PPC bear the potential for more
horizontal or symmetrical discussions based on technical expertise rather than political
considerations. In contrast to a political macro-structure, they are composed of civil
servants from partner countries, EU member states and the Commission. Yet, in practice,
RF prefers to send either high-ranking officials or diplomats (e.g. Interview with Official
from the EC Delegation to the RF, Moscow, 28 May 2009). The meetings are held on an
expert level to discuss joint priorities and technical problems encountered during the
implementation of the subcommittees’ agreed road maps. The content for the
subcommittees was set in the negotiated action plans within the 2004-established
European Neighbourhood Policy (ENP) in the case of Ukraine, and, within the Common

Space Strategy in the case of the RF.
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Figure 6. Institutional Framewaork of EU’s External Policy towards Neighbouring Countries on

Migratory Issues
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In the case of the EU-RF relations, the cooperation is along four thematic common
spaces, namely the: Common Economic Space; the Common Space on Freedom,
Security and Justice; the Common Space on External Security; and, the Common Space
on Research, Education and Culture (13th EU-RF Summit in St. Petersburg: Joint
Statement, Art. 2). The priorities listed in the road maps are rather vague; thus, they are
the basis for ongoing consultations which rely on political commitment rather than legal
obligation. The approximation to the EU acquis communautaire is not obligated, but
serves as a model for guiding third countries in the conduct of domestic reforms. The
common space on ‘Freedom, Security and Justice (FSJ)' is limited, addressing only illegal
cross-border activities, including organised crime, money-laundering, illegal trafficking in
human beings, drug trafficking, and illegal immigration. An ambitious road map was set in
2003 at the EU-RF Summit in St. Petersburg, and adopted in 2005 at the EU-RF Summit
in Moscow. This road map contains policy issues, upon which both parties want to
enhance their cooperation in the field of Justice and Home Affairs. Technical
subcommittees are responsible for implementing this road map, while monitoring the

results rests with the EU-RF PPC on JHA at ministerial level. Other networks, such as the
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joint visa and readmission committee and the visa dialogue, are excellent examples of
advanced cooperation. The joint visa and readmission committees have the task of
monitoring the application of the agreement, supervising the implementation of the
agreement, exchange of information, and proposing amendments to the agreement, if
deemed necessary. It consists of representatives of the associate partner countries and
the European Commission acting on behalf of the European Community. European
Commission representatives are assisted by experts from member states. The joint

committee decisions are binding to the contracting parties.
2.4.2 EC Assistance Instruments

In the wake of the 2004 EU enlargement round, the EU has put aside targeted financial
and technical assistance as well as opened some community programmes and agencies
for associated neighbours (e.g. COM 2006b). The goal has been to promote reforms and
to assist third countries in implementing them as well as to enable and support third
countries in administrating their responsibilities toward migrants, e.g. establishing
adequate humanitarian conditions in detention centres, guarantee needed health care to
asylum seekers, and improve readmission procedures and the social reintegration of
returnees. Some of the innovative tools of technical assistance being used to run certain
projects for capacity building, training activities and law enforcement for regulatory
convergence are being supported through mechanisms that have proved successful for
candidate countries (e.g. Kelley 2006), e.g. targeted expert assistance (e.g. Technical
Assistance and Information Exchange (TAIEX), AENEAS, CBC programme), seconding of
staff by long-term twinning arrangements with EU Member States’ administrations and
joint operations through participation in relevant Community programmes and agencies
(e.g. European Union Border Assistance Mission to Moldova and Ukraine (EUBAM). All of
these instruments are demand-driven and as such “require a pro-active approach from the
beneficiary administrations. It is for the individual Ministries, Services and Departments to

identify their needs and make an application”*.

The EU’s bilateral assistance priorities are elaborated by consultative meetings together
with the associated countries and other relevant actors that are involved in the
implementation of respective projects. The commitment of all actors to success in crucial
policy objectives and to running certain projects is identified in the Country Strategy

Papers (CSPs), covering overall policy objectives within a period of seven years, as well

19 \Website of the EC Delegation to Russia. [http://eeas.europa.eu/delegations/russia/eu_russia/
tech_financial_cooperation/taiex_instrument/index_en.htm, last access 22 October 2011]
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as in the agreed National Indicative Programmes (NIPs), which cover detailed annual
programmes for a total period of three years. Further specific action plans with Ukraine
and the RF were introduced by the High-level Working Group on Asylum and Migration,

which was established:

“to prepare action plans for the countries of origin and transit of asylum-seekers and
migrants. The action plans carry out an assessment of the political, economic and human
rights situations in countries of origin and provide a joint analysis of the causes and

consequences of migration” (Council of Europe 1999b).

According to these action-oriented papers, EU provides financial and technical assistance
to support its implementation, e.g. for provisions in capacity building, training activities and

law enforcement.

Concrete projects are defined through a multi-step process. First, the EU sets out the
priorities agreed on with their partner in a CSP (Council of the EU 2006d). Then, based on
the CSP, the European Commission and the third country’s government work together to
determine the financial resources to be allocated to the priority objectives and develop the

National Indicative Programme (NIP).

“The National Indicative Programme is intended to guide the planning and identification of
financial cooperation with Russia according to a number of Priority Areas. The national
allocation will be therefore be dedicated in the main to a closely-focussed, demand-led
programme intended to further roadmap objectives identified as priorities for financial
support” (COM 2006c: 3).

Finally, based on the NIP, the European Commission adopts annual action programmes
(AAP). These programmes establish the specific, detailed projects that match the
objectives set forth in the CSP and NIP. These projects are funded under the legal
framework of the European Neighbourhood Policy Instrument (ENPI) and its specific
Cross-Border-Cooperation programmes (CBC), which had replaced the former Technical
Aid to the Commonwealth of Independent States (TACIS) by 1 January 2007 (e.g. Council
of the EU 2006d). The ENPI is designed to support sustainable development and
approximation to EU policies and standards. The priorities are formulated in Action Plans
and Association Agreements in accordance with the authorities of the associated
countries and are also used in guiding assistance programmes. For the Financial
Framework 2007-2013, approximately EUR 12 billion in EU funding are available to
support these partners' reforms, an increase of 32% in real terms as compared to the
period 2000-2006 (COM 2006e).
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In addition, with the Programme for financial and technical assistance to third countries in
the area of migration and asylum (AENEAS), the EU offers targeted financial assistance
to support third country governments in an effort to better manage migratory flows, and to
combat illegal migration and trafficking in human beings. The AENEAS programme,
adopted through co-decision in 2004, was funded with an overall budget of €250 million
for 2004-2008 (COM 2006a). The programme pursed the general objective of bringing
“specific, complementary assistance to third countries to support them in their efforts to

ensure better management of migratory flows in all their dimensions” (ibid: 7).

Regarding readmission agreements, the AENEAS programme was drafted to support third
countries with regard to the social and professional reintegration of returnees, the
establishment of adequate humanitarian conditions in detention centres, and the
“strengthening of their institutional capacities to provide asylum and international
protection and to develop national legal frameworks in line with the agreement” (ibid.).

AENEAS was replaced in 2007 by the Thematic Programme on Migration and Asylum.
2.4.3 Governmental, Intergovernmental and Multilateral Actors

The implementation of the respective action plans and road maps in the relevant partner
countries is assisted by several governmental, EU and multilateral agencies. Thus, in
addition to the cooperation between EU agencies and state authorities of partner
countries (including border guards, customs and policy, national security and other
relevant authorities)**, the EU also uses the expertise and experience of International
Organisations (I0’s) in the policy area of migration management and in the respective
countries. The cooperation is limited to the areas of: initialisation, coordination and
improvement of joint operations, funded merely by EU projects and programmes;
exchanges of experiences, best practices in common conferences, and trainings; partial
participation in meetings between the EU and its partner countries; and, advising on

relevant EU institutions with regard to operational asylum and migration matters.

In the following, closer attention will be paid to how agencies as well as organisations that
operate on behalf of EU’s interests play a role in interregional cooperation on migration
management. First, governmental agencies deserve a closer look, as they already have

experience in cooperating with neighbouring countries as part of their regular foreign

' E.g.: Ukraine: State Border Guards (SBGS), State Committee for Nationalities and Religion
(SCNR), Department for Citizenship, Immigration and Registration of Physical Persons of Ministry
of Internal Affairs, Consular Department of the Ministry for Foreign Affairs, State Department on
Approximation of Legislation; Belarus: State Bureau for Passport Issuance, Office for Citizenship
and Migration (Mol); Russia: Federal Migration Service (FMS);
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policy and development assistance. Most of them are immediate neighbours and share
the same borders. A brief summary of the most relevant: The Swedish Migration Board
‘Migrationsverket’ and Swedish International Development Cooperation Agency SIDA, the
Danish International Development Agency (DANIDA), the Danish Refugee Council, the
Hungarian Office of Immigration and Nationality, the Border Guard of the Republic of the
Poland and the Polish Office for Foreigners, the Department for Asylum and Migration
Policy of the Ministry of the Interior of the Czech Republic, the Immigration and
Naturalisation Service of the Ministry of Justice from the Netherlands, the Migration Office

of the Ministry of Interior of Slovakia and the UK Border Agency.

These agencies either run their own projects on a bilateral basis, or, which is more often
or increasingly the case, they concentrate their resources and expertise on running
common projects under the auspices of EC funded programmes or together with
intergovernmental as well as multilateral agencies. In addition to agencies from the EU
member states, agencies from non-member states also take part in common projects, e.g.
USAID, U.S. Department of State, and the Swiss Agency for Development and
Cooperation (SDC) (e.g. Interview with IOM official, Moscow, 17 June 2009).

Secondly, EU agencies are a reaction to the increasing competences of the EC and their
extending field of activity. Agencies at the EU level had been launched in order to bundle
expertise and enable information exchange between the member states. In the wake of
the enlargement process and facing new challenges, their mandate was extended to
include neighbouring countries. Their task is to collect and provide expertise on certain
policy issues and to undertake operational projects in order to support associate partner

countries on e.g., the use of biometrics, data protection, and document security.

The agencies implement certain projects according to a concrete given assignment of
tasks, e.g., European Agency for the Management of Operational Cooperation at the
External Borders of the Member States of the European Union (FRONTEX), the European
Law Enforcement Organisation (EUROPOL), Centre for Information, Discussion and
Exchange on the Crossing of Borders and Immigration (CIREFI), the European Border
Surveillance System (EUROSUR), and the judicial cooperation body EUROJUST.
Furthermore, experts of the EURODAC, a fingerprint data base, and FADO, a data bank
for False and Authentic Documents, take part in the cooperation. FRONTEX activities are
the most important when it comes to border security. The Warsaw-located agency acts on
behalf of the Council Regulation as of 25 November 2004 (Council of the EU 2004b).
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According to the Council Regulation, Frontex is authorised to sign working agreements
with third countries and execute extra-territorial operations in the framework of “integrated
border management” (ibid: Art. 14). Several working agreements have already been
concluded with third countries and 10’s with regard to cooperation on border control and
surveillance, and the readmission and training of border guards. Working agreements
have to comply with international and EU laws such as the Schengen Borders Code and

the Asylum Procedures Directive.

Thirdly, we would like to mention multilateral agencies, which took over an important role
in cooperation between the EU and its neighbours in the East. Especially in the case of
cooperation with Belarus, most activities in the respective policies are enabled by projects
of 10’s, financed mostly by the EU, its member states and partly by the USA (e.g. Interview
with IOM official, Moscow, 17 June 2009). This is a consequence of the suspension of any
and all official dialogue, due to serious violations of human rights and democratic
principles. Therefore, other channels of interaction have also been established, to allow
for cooperation on the approximation to EU norms and standards; these channels often
receive support through 10’s as ‘transactors; of EU’s interests. Thus, 10’s help in
overcoming deadlocks in cooperation as well as facilitating interaction between several
actors as they are seen as more credible than individual states. Prominent actors working
on improving migration management in Eastern Europe are the International Organisation
for Migration (IOM), the International Centre for Migration Policy Development (ICMPD)
and the United Nations High Commissioner for Refugees (UNHCR).

48



3 Operationalisation: Building an Analytical and

Theoretical Framework

As previously described, we can observe an ongoing process of institutionalizing external
relations between the EU and its neighbouring countries in the East. In the following
paragraphs, we will tackle this phenomenon by introducing the relevant core concepts and
drawing an analytical model. This chapter explores the topic of international cooperation
between the EU and its neighbouring countries by illustrating the contextual and
situational factors which influence the structure and mode of cooperation regimes. It
scrutinises the correlation between conditions and specific structures and modes of
cooperation and, therefore, offers an important contribution to the current debate on how
to integrate non-member states in EU policies.

Three major questions lay the basis on which we may build the analytical framework of
our analysis: 1) how to characterise the structure and mode of cooperation and how to
measure the extent of institutionalisation in international cooperation; 2) which conditions
determine the mode of cooperation; and, 3) how can we relate these conditions to the
extent of institutionalisation and the respective modes. Referring to major theories — as on
negotiations and cooperation in International Relations (IR); on Europeanisation effects
within and beyond the EU; and, theories on External Governance — the following sections
are going to operationalise our research, elaborate on hypotheses and make them
measureable for the analysis. First, the chapter begins with a tackling of the phenomenon
of the external dimension of EU governance and, based on rational and sociological
institutionalism, elaborates on a model to characterise the distinct modes of cooperation
between the EU and third countries. Second, theories on IR are discussed in order to
explain the processes of Institutionalisation in IR. Thirdly, this chapter scrutinises crucial
conditions that explain the willingness of countries to institutionalise their interaction,

which means to accept institutional constraints and legal obligations.

3.1 External Dimension of EU Governance'?

Under the impression of the changed geopolitical configuration after the dissolution of the

Soviet Union and the wave of democratisation in 1989/90, the EU foreign policy changed

2 parts of this chapter got also presented by the author at the ECPR 7th Pan-European

Conference on International Relations. Stockholm, 9-11 September. [Bernhard Zeilinger: 'EU’s
External Policy towards Eastern Europe on Migration Issues. Breaking New Ground in International
Relations?’]
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rapidly. With the end of the bipolar world order, the EU had to define its own pattern of
foreign policy and had to take on a more active role in the nearby region. A more effective
comprehensive external policy of the EU was needed, as the EU became increasingly
challenged by several international threats and negative externalities, which called for
powerful leadership. Additionally, the wave of democratisation not only strengthened the
international legitimacy of liberal democracy, but also increased the need to assist new
democracies in their transformation towards democracy and market economy (e.g.
Schimmelfennig 2007: 11). For decades, the EU operated within a relatively stable
territory, defined by its member states and their coherent geopolitical, institutional, legal,
cultural and transactional boundaries (e.g. Smith 1996: 13). Europeanisation was an
exclusive process, implicating the harmonisation of legislation within the EU because of its
exclusionary origin. Foreign policy was in the hands of the member states and therefore
all the competences in this policy area belonged to them. The increased process of
internationalisation leads, to some degree, to an “unbundling of territoriality” (Ruggie

1993: 165) and precludes politics of exclusion.

As a result, the EU has expanded its competences in external policy domains and has
moved from its “politics of exclusion” towards a “politics of inclusion” (Smith 1996: 5) to
reflect the changing demands of the European order. The ‘politics of inclusion’ or sectoral
integration are seen as an ordinary strategy to tackle the consequences of
interdependencies through the external projection of internal solutions (e.g. Lavenex
2004: 695). Therefore it can be expected that the EU’s external governance may in the
long run result in patterns of differentiated integration with associated countries in selected
policy fields of mutual interest (e.g. Lavenex 2004: 695). The prospect of partial inclusion,
as with a stake in the internal market, has to be beneficiary for the third country in the long
run to result in its willingness for legal approximation. At the core of the processes stands
the EU with its “centripetal effect in economic terms” (Rosencrance 1998: 18), which gives

the EU dominance over third countries.

These countries are dependent to some extent on a partial integration into the EU internal
market as they are less developed in the economic, political and social spheres (e.g.
Tirmaa-Klaar 2006: 8). The EU acts as the major centre of gravity in Europe. As Emerson
(2004) points out in his “Wider Europe Matrix” (Ibid: 8), external governance is influenced
by the relation between the centre and periphery whereas semi-centre and semi-
periphery. With the EU in the centre and the neighbouring countries as the periphery,
there are semi-centres, like the RF, and semi-peripheries, like Central Asia or Iran. In its

role as a centre of gravity in Europe, the EU has to deal with functionally-related
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competitors, such as NATO, the OSCE, or the RF’'s own Commonwealth of Independent
States (CIS) (e.g. Smith 2005: 7).

The strategy of inclusion refers to the strategic attempt to gain control over policy
developments in non-member states (e.g. Lavenex 2004: 685). The EU may aim to
increase its international influence, stimulating and stabilizing democratic transformations
by extending the EU's legal boundary. Diffusion of EU legislation requires the ability to
manage this transfer of rules to non-member states and the legitimacy of EU law in these
countries. These processes of legal adjustment in a great variety of policy areas are
accompanied by bilateral arrangements that are dominated by the EU. Apart from that,
legal adjustment is supported by various forms of institutional affiliation linking third
countries with the EU. However, instead of examining mutually advantageous
relationships, in which parties voluntarily curtail their autonomy and delegate authority to a
cooperative structure, the relation of the EU with third countries is characterised by power
asymmetries. The EU acts as a regional hegemony that tries to extend its influence into
neighbouring countries by rule transfer. It sets the conditions and dominates the process
of harmonisation by offering partial integration into EU structures and policies. In the
sense of this subordination of third countries it is difficult to speak about a real shift
towards the “politics of inclusion” (Smith 2005: 8).

In order to explain EU’s external policy, a clarification of the dimensions of EU’s external
spheres, first and foremost, is needed. Michael Smith's (1996) “concept of four
boundaries” is a useful starting point to delineate the interaction between the EU and its
associated third countries. The ‘concept of four boundaries’ makes a distinction between
four boundaries: geopolitical, cultural, transactional and institutional/legal boundaries
(Smith 1996: 13).

Geopolitical boundary refers to the identity of the EU. It marks the distinction between the
‘EU’ and ‘others’. Therefore, the identity of the EU is constructed by showing their
differences vis-a-vis non-member states. The geopolitical boundary involves the
definitions characteristic to the realist IR tradition, in which the “EU is seen as an island of
security and stability opposing to disorderly outside world” (Smith 1996: 14). The EU is
seen as the best reference model with regards to human rights, good governance, and
rule of law, and accordingly the third countries should follow these established EU norms,
procedures and rules (e.g. Tirmaa-Klaar 2006: 9). For example, the ENP strategy papers

state:

“The privileged relationship with neighbours will build on mutual commitment to common

values principally within the fields of the rule of law, good governance, the respect for
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human rights, including minority rights, the promotion of good neighbourly relations, and
the principles of market economy and sustainable development” (COM 2004a: 3).

Cultural boundary is another classification that envelops the common practices within the
EU, such as norms and values. As the soft-power model states, the “EU’s internal
normative qualities will be translated into its external policies” (Tirmaa-Klaar 2006: 5). The
willingness to adopt EU legislation corresponds to an extension of the EU’s cultural
boundary. Only shared norms and values could lead to successful law diffusion in
neighbouring countries. Transactional boundary stands for transnational interactions
between EU and actors in third countries through a countless number of networks.
Because of these complex relationships precise findings in this area are difficult to
achieve (e.g. Smith 1996: 14). The extension of the cultural and transactional boundary
precedes an extension of the legal or/and the institutional boundary of the EU to third

countries, i.e. the enlargement process (e.g. Tirmaa-Klaar 2006: 6; 11).

Within the categorisation of the four boundaries by Smith (1996) the institutional and legal
boundary are merged. They mark the territory governed by EU law and EU institutions. On
the one hand it consists of institutions that possess the competences to act within this
boundary. On the other hand, the legal boundary refers to the regulatory scope of legal
rules, and expands when parts of EU legislation are transposed upon non-member states
(e.g. ibid: 15). Smith merges institutional and legal boundary whereas Lavenex (2004)
comes to the conclusion that, concerning EU adoption to hon-member states, institutional
and legal boundaries can differ. This finding is important in order to grasp external
governance. Hence, the legal boundary of European rules can be extended without a

parallel institutional expansion.

“The crucial criterion for external governance is the extension of the legal boundary of
authority beyond institutional integration. In contrast to co-operation under an
international agreement or convention, external governance takes place when parts of

the acquis communautaire are extended to non-member states” (Ibid: 683).

In sum, the extension of the institutional and legal boundary towards third countries
extends EU’s scope of action and ability to have an impact on national policy regulation. In
the following sections, the concepts of Europeanisation will be discussed in order to
determine the major characteristics of legal approximation mechanisms. Following this, an

explanatory model will be drawn to classify distinct modes of external governance.

52



3.1.1 Europeanisation beyond EU Member States: Processes and Mechanisms

The current concept of Europeanisation has emerged within the literature on European
Integration since the late 1990s. It is guided by the core analytical question over the extent
to which EU organisations and policies have a relevant domestic impact in the member
states. As already stated in the introductory chapter, the concept of Europeanisation also
provides insights into capturing domestic impact in non-member states, e.g. in states that
participate in the EU’s internal market (EFTA-countries) and in a significant number of
other EU policies, and in the candidate states that need to adopt the acquis
communautaire in order to qualify for membership (Western Balkans, Turkey). But is the
concept able to cover the wider process of Europeanisation spreading well beyond the
EU, within countries without any membership perspective? Does it give useful
consideration to the external projection of European regimes and value patterns, which

also affect the ways in which the EU will acquire influence in a wider global setting?

In the beginning it is necessary to lay down a useful definition — of what Europeanisation
is and should be and what it is not — in order to grasp the concept of how Europeanisation
works. First of all, it is of importance to clarify the essence of being ‘European’ in
‘Europeanisation’. By going through the common literature, the notion ‘European’
envelops EU norms, procedures and rules, mainly manifested in the acquis
communautaire. Hence, Europeanisation is seen as the process of approximation to the
EU acquis, which means that, on the basis of its market power and its political stability,
the EU demonstrates a kind of “gravity centre” (Emerson/ Noutcheva 2004: 8) or
reference model for neighbouring countries. In his study on rule transfer into the Western
Balkans, Florian Trauner (2008) states that “the EU acts as the reference model for the
modernisation of the political, economic and social systems of the state concerned” (lbid:
19). By defining itself as a normative power, the EU seeks, further, to spread its norms

and values abroad and make them universally applicable.

If European integration refers to the “process whereby national political systems become
more closely linked within the European system” (Vink 2004:. 3), the concept of
Europeanisation is “crucially related to the feedback process of European integration”
(ibid.). Another definition is given by Hértier (2001) and throws a different light on
Europeanisation. She defines Europeanisation as:

“a process of influence deriving from European decisions and impacting member states’
policies and political and administrative structures which may extend from a subtle and

incremental re-orientation of national policy-making to substantial changes where
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European policies crowd out their national counterparts and modify patterns of political

and administrative behaviour” (Hértier 2001).
These Europeanisation processes are seen by Radaelli (2003) as:

“Processes of (a) construction (b) diffusion and (c) institutionalisation of formal and
informal rules, procedures, policy paradigms, styles, ‘ways of doing things’ and shared
beliefs and norms which are first defined and consolidated in the making of EU decisions
and then incorporated in the logic of domestic discourse, identities, political structures
and public policies” (ibid: 30).
This definition, which can be applied both to EU member states and third countries,
stresses the importance of change in the logic of political behaviour as a “process leading
to the institutionalisation in the domestic political system of discourses, cognitive maps,
normative frameworks and styles coming from the EU” (Meloni 2007b: 23). In this way,
Europeanisation is perceived as “a permanent two-level interaction with member states

being both contributors to and products of European integration” (Trauner 2008: 16).

Although most of the literature handles Europeanisation as a unique phenomenon within
the EU (e.g. Borzel/ Risse 2000; Knill/ Lehmkuhl 1999 and March/ Olsen 1998), some of
the authors already envisage relations with third countries as cases of Europeanisation
(e.g. Grabbe 2006; Schimmelfennig/ Sedelmeier 2005: Kruse 2003; Schimmelfennig et al.
2002: Radaelli 2000b). However, there are huge differences among the EU’s many
associations with the entities with which it interacts. But, when we focus on the main
mechanisms, the processes are similar, as the EU is always the core reference model for
the process of legal approximation and covers a broad domain of political impacts across
the triad of policy, politics (policy-making process), and polity (administrative structure)
(e.g. Schimmelfennig 2007: 17).

In tacking Europeanisation in third countries, one must explain how and why the states
outside the EU adjust to norms, procedures and rules of an external power. The origin of
the theoretical implications is rooted in research about compliance in member states and
accession countries. To understand the processes within non-member state alignment,
some conceptual fine-tuning is needed. The conceptualisation for Europeanisation beyond
the borders of the EU has to give consideration to the genuine causality between the EU
and third countries. As the whole process seems to be triggered by European decisions,
there can be observed some intentionally or unintentionally domestic impacts (e.g. Kruse
2003), taking place in a complex mix of formal and informal institutions and processes
between and among states, citizens and organisations. Furthermore, the role of the EU

can differ, whether the EU plays a pro-active role or remains passive. The most active role
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of the EU is given to the conditionality scheme. In the social-learning and lesson-drawing
scheme the EU remains a passive model for imitation. Thus, it has to be taken into
account whether the transformation of political order, economic structure and societal

beliefs is driven by the EU or by domestic processes.

Europeanisation is driven by different institutional logics, defined by March and Olsen
(1989): as ’logic of consequences' and ’logic of appropriateness'. The two alternative
logics of Europeanisation try to conceptualise the effect of institutions on an entity’s
behaviour. In a rationalist manner, the ‘logic of consequences’ follows the misfit between
EU and domestic norms, procedures and rules. The misfit is interpreted as an emerging
political opportunity structure, which offers some actors additional resources to exert
influence in the domestic domain. The actors are following a cost-benefit approach in
which institutions have an impact by altering the expectations an actor has about the
actions (e.g. Hall/ Taylor 1996: 939). In a constructivist manner the ‘logic of
appropriateness’ underlines the importance of processes of persuasion and socialisation

as possible mechanisms of Europeanisation (e.g. March/ Olsen 1989: 160f.).

Summarising the first considerations regarding Europeanisation, the classification by
Schimmelfennig and Sedelmeier (2005) provides a useful overview, as they include
meanings of the ‘logic of consequences’ in their 'external incentives model‘. It follows the
principal of conditionality and corresponds to the EU policy of ‘sticks’ and ‘carrots’.
Conditionality, therefore, is based on the direct, sanctioning or rewarding impact of the EU
on the target government. This will change the cost-benefit calculations of the actors.
Depending on whether the clarity and credibility of EU conditionality is given, the impact of
external incentives increases with the size of net benefits (e.g. ibid: 11f.). Following the
rational manner of the ‘logic of consequences’ there can also be an indirect impact on
domestic norms, procedures and rules. This logic is based on an adoption of EU
legislation voluntarily by domestic actors because they perceive them as solutions to their
domestic problems. Schimmelfennig and Sedelmeier (2005) describe such a process as a

“lesson-drawing-model” (ibid: 12).

Finally, apart from intergovernmental interactions such as bargaining or persuasion,
Europeanisation can also work through transnational processes via societal actors in third
countries (e.g. Schimmelfennig 2007: 7). In line with the ‘logic of consequences’, societal
actors or the market might also have an impact on national governments. Schimmelfennig
calls this mechanism “domestic empowerment” (ibid.). The EU provides incentives for
societal actors, or triggers processes of competition, which then change the cost-benefit
assessments of the target government in the direction of Europeanisation (e.g. ibid: 7).
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Figure 7.  Mechanisms of EU’s Impact in Third Countries (Schimmelfennig 2007: 7)

Intergovernmental Transnational
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The introduced classifications above overlap with each other within different processes.
Only conditionality can be contrasted clearly with lesson-drawing and socialisation (e.g.
Schimmelfennig 2007: 7). According to the conditionality model, the EU sets its rules as
conditions that the third countries’ national administrations must implement reforms to
ensure that their national rules comply with those of EU legislation in order to avoid
sanctions or to achieve rewards (e.g. Schimmelfenning 2007; Bauer et al 2007; Knill/
Lenschow 2005). Thus, the EU imposes conditions unilaterally in order to exert adaptation
pressure on third countries administrations. The asymmetry, therefore, is obvious between

the EU and neighbouring countries, based mainly on their economical prosperity.

EU conditionality in general is described as a positive tool, which means that it uses
‘carrots’ rather than ‘sticks’ to stimulate reforms in associated countries. This means that,
if an associated country is doing well in fulfilling EU driven conditions, the EU provides
financial support and technical aid and therefore increases its integration into EU
institutions, its stake in the internal market, and so on. In the literature, relying on
conditionality framework in foreign policy (Cremona & Hillion 2006; Kelley 2006; Magen
2006 with regard to the ENP), a differentiation is done between negative and positive
conditionality. Whereas negative conditionality means foreign policy by threat of sanction
if requested claims are not fulfiled or to withhold a promised benefit in case of
noncompliance, positive conditionality is based on the idea that the EU offers rewards to
non-member states for fulfilling reforms. The use of sanctions or the stick approach is only
used if the associated government violates the essential elements, which consist of
respect for democracy, human rights and the rule of law. Therefore, “the EU may suspend

or terminate an agreement with a third country” (Schimmelfennig 2007: 11).

The so called ‘carrot and stick approach’ of conditionality was successfully used as the

main tool in the enlargement process and in EU foreign policy (e.g. Smith 2003). As the
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enlargements in 2004 and 2007 showed, the most effective incentive for compliance with
EU legislation is the prospect of EU membership. Therefore, the EU conditionality works
rather well by offering membership to candidate countries. However, how can third
countries be stimulated to adopt EU norms, procedures and rules if the EU does not
dangle in front of them a membership perspective? According to this “accession
conditionality” (Schimmelfennig 2007: 4), such an effective reward for third countries —
and so the needed steering capacity for enforcing compliance in third countries — is
missing. Therefore, the question arises: what could be other attractive incentives or
decisive conditions for adoption? And, what are the alternative models applicable to

induce these countries’ motivation for legal approximation with the EU acquis?

As the membership prospect is absent in the ENP, the EU needs to increasingly rely on
positive conditionality to entice states to move closer to European standards (e.g.
Wichmann 2008: 8). Therefore, the EU links the granting of incentives to the commitment
of the partner country to carry out certain political or administrative reforms. The decision
whether or not to cooperate with the EU is the consequence of a partner country
conducting a cost/benefit analysis. The better the cost-benefit balance between EU
rewards and domestic adoption costs, the more likely it is for EU rule transfer to succeed
(e.g. Schimmelfennig/ Sedelmeier 2004: 663f.). One way is to increase the amount of
financial aid and technical support. Another way is to convince or persuade the partner
countries of the need for reforms and alignment to EU legislation, which results in an
about-turn from conditionality to flexible and merely unbinding modes of interaction, e.qg.
benchmarking, consultancy, and EU-sponsored policy networks (e.g. Schimmelfennig
2007: 8).

As Smith (2005) points out: “the EU must rely on other sources of power:
leadership/agenda-setting, programme funding, access to its market [and] policy
bargaining [...]" (ibid.: 3). Moreover, the theoretical framework should not be limited to the
rational cost-benefit calculation. An extension of the model to include constructivist
mechanisms and beliefs (as identities and values) in the target country is needed.
Because a significant inventive is missing, the legal approximation by third countries is

based on voluntary actions. Thus, the research has to:

“move beyond normative preoccupations and reconsider the importance of the
fundamental factors that drive the behaviour of national policy-makers. These include
national interest, the rationality and utility of policy transfer, the political salience of policy

areas and domestic costs of policy change” (Citi/ Rhodes 2007: 21).
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The difficult task will be measuring these 'push and pull* (Bérzel 2000: 148) factors to

result in causal findings.

In contrast to conditionality, which stimulates third countries through granting specific
rewards to harmonise with EU legislation, the alternative logic in international cooperation
is of a sociological nature. It stipulates that non-member states can be enticed to follow
the EU’s model through identification with the values and norms promoted by the EU
according to the “logic of appropriateness” (March/ Olsen 1989: 160-162). The increased
usage of sociologically inspired instruments in foreign policy is a reaction to weak
incentives and coercive measures. Proponents of conditionality lost their main argument,
which signified the about-turn from political conditionality to flexible and merely unbinding
modes of interaction (e.g. benchmarking, consultancy, policy networks). Schimmelfennig
and Sedelmeier (2005) characterised these so-called ‘soft modes’ as “social learning” and
“lesson-drawing” in the meaning of Habermas and Foucault (e.g. Ibid: 11f.; March/ Olsen
1989; Meloni 2007b; Schimmelfennig 2007; Radaelli 2000; Knill/ Lehmkuhl 1999). Both
modes operate along the “logic of appropriateness” (March/ Olsen 1989: 160-162), and
presume that a partner country perceives EU legislation as legitimate and is convinced by
its problem-solving capacity in crucial policy areas. Thus, this new form of pro-active
external policy tries to persuade a partner of a proposed policy solution by emphasising

the voluntariness of states to cooperate (Schimmelfennig/ Sedelmeier 2002).

‘Socialisation’ or ‘social learning’ is seen as a process of internalisation of common norms,
which creates mutual understanding, harmonises actor's objectives, and leads to similar
policy output. It is described as a “result of voluntary exchange of information and as a
result of mutual learning between national policy-makers in EU-sponsored networks”
(Schimmelfennig 2007:6). This may be triggered by proactive persuasion by the EU
through intergovernmental communications and institutionalised EU-society links. The
extent of ‘Social learning’ is determined by the accumulated experience of intense
reciprocal interaction, most effectively through institutionalised interaction (e.g. March/
Olsen 1989: 13; Schimmelfennig 2007: 6; Rittberger/ Zangl 2005: 40; 46). As a
prerogative for deepening institutional ties in interstate relations, the extent of reliance and
credibility of each other is of decisive importance. Again, reliance and credibility would be
increased by an institutionalised cooperation. Thus, reliance and credibility are both the

impetus for institutionalisation as well as its output.

Furthermore, this thesis argues that, as an institutionalised dialogue is initiated in low
politicised policy areas, over time the partner country develops an identity shaped by

shared norms and values as a result of accumulated experience, and the likelihood of
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initiating this sort of institutionalised cooperation in more problematic policy issues
increases (March and Olsen 1989: 13). This supports the functional thesis, which denotes
a spill-over of such an institutionalisation to other adjacent policy areas. This spill-over can
also be a result of unintended momentum away from ongoing regularisation and beyond
the competences that were originally agreed upon. The socialisation approach is designed
to create opportunities for “imitations and demonstration effect” (Youngs 2001: 359). Such
a persuasion is only possible if the promoted rules, norms and procedures are seen as
legitimate to the domestic actors (e.g. Schimmelfennig/ Sedelmeier 2002) and as useful in
increasing the efficiency and problem-solving capacities of internal policies (e.g. Lavenex
2004: 680). The EU can be active in this process of Socialisation through persuasion, by
providing information and exchanges of societal actors. Schimmelfennig (2007) refers to

‘Socialisation’ as the main process of Europeanisation (e.g. ibid: 6).

In contrast to Socialisation, the ‘lesson-drawing’ scheme does not assume that the actors
in third countries identify with EU legislation, but instead assumes that they acknowledge
EU legislation’s ability to create efficient policy regulation. Hence, if the government of a
third country believes in the problem-solving efficiency of EU legislation, it will adopt or
imitate the set of rules because of the expected benefits (e.g. Meloni 2007: 31; Young
2001: 359; Bauer et al 2007). Lesson-drawing relies on a cost-benefit calculation. Only if
the government of a third country believes in the problem-solving efficiency of EU
legislation, will it adopt their set of rules because of the expected benefits (e.g. Meloni
2007: 31; Schimmelfennig 2007: 6).

The cost-benefit calculation plays a crucial role in the conditionality and lesson-drawing
schemes. The willingness of a third country to adopt EU norms, procedures and rules and
therefore to bear the costs of legal approximation depends on the expected reward. In
more detail, the conditionality and lesson-drawing schemes assumes that “a State adopts
the European rules if the expected benefits of EU’s rewards are higher than the costs”
(Schimmelfennig/ Sedelmeier 2002: 5; Schimmelfennig 2003: 297). According to this
logical finding, Geddes (2003) points out: “we need to go beyond the discussion of the
formal transposition of EU law and questions of administrative capacity” (ibid: 189); in
order to grasp other important implications of the process of adoption to the EU’s legal
apparatus. In addition to the size of expected rewards and the size of adoption costs,
Schimmelfennig and Sedelmeier (2004) note the “determinacy of conditions” and the

“credibility of threats and promises” as important sets of factors (ibid: 672).

Credibility by itself is linked to the consistency of reward allocation and of actions
demonstrated by EU foreign policy. Following Schimmelfennig and Sedelmeier (2005a),
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credibility of conditionality and the size of adoption costs are key variables influencing
compliance. In opposition to the conditionality scheme, the credibility of EU rewards

doesn’t play a role in the lesson-drawing scheme (e.g. Meloni 2007: 32).

To sum up the soft modes in foreign policy, both processes, social learning and lesson-
drawing, are similar in some aspects, but differ substantially in the idealist point of view.
Whereas social learning is more promising in the long term, lesson-drawing results in
quick and efficient rule approximation, but may cause problems in the daily practice of
transferred policy solutions. Governance by conditionality, on the other side, leads to the
highest rate of rule transfer by incentives or coercion, but again often causes problems
when reforms are instigated and new rules are implemented, as bureaucrats, who have to
run the reforms in detail, lack an understanding of the normative basics. To sum up, any
policy transfer without an internalisation of EU norms challenges the implementation of
rules in daily practice (e.g. Wichmann 2008: 2). This paper argues that the logic behind
these two policy instruments is often used complementary. According to their functional
nature, conditionality is proper for short-term objectives, whereas the socialisation mode
emphasises long-term objectives. Thus, conditionality-inspired policy instruments are
often accompanied by socialisation-inspired policy instruments (e.g. Wichmann 2008: 2).
As a consequence, a creative tension arises between the various objectives and

instruments inherent in JHA cooperation with neighbouring countries (ibid: 3).

A policy transfer by social learning or lesson-drawing can be institutionalised through
policy networks, which facilitate the exchange of information and the coordination of
financial or technical assistance. Lavenex et al. (2009) name this form of cooperation as
'Network governance'. It can be defined as transgovernmental co-ordination and co-
operation, negotiated in decentralised settings between different governmental and
technical bodies (e.g. Schimmelfennig/ Sedelmeier 2004: 683). Network governance
presumes: an apparent symmetry in: 1) An equal partnership, even though their relations
are affected by the so-called “shadow of hierarchy” (Héritier/ Lehmkuhl 2008); 2)

Voluntarism; and, 3) On the basis of common interests and common procedures.

Apart from that, domestic factors also exert influence on legal approximation. On one
hand, the misfit between European and domestic policies, processes, and institutions
plays a crucial role in the cost-benefit calculation as well as political costs for the
government in running unpopular reforms. This depends also on the specific policy area
within which reforms should be undertaken. On the other hand, legal approximation
depends on characteristics of the domestic structures as related to economic

development, regime type, national security, or political stability, which form the driving
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force for domestic reforms and the capability to carry out these reforms. With regard to
regime types, Mattli and Plimper (2002) claim that, if a country is a democratic regime,
the national political leaders have a greater incentive to push for reforms which would
align their country with the rules and institutions of the EU. A problem arises when an
associated country might be tempted to comply only symbolically with EU conditions
because they are not capable of handling the reforms or because they simply want to

keep their costs down.

As the enlargement rounds in 2004 and 2007 showed, the most effective incentive for
compliance with EU legislation is the prospect of EU membership. Therefore, the EU
conditionality works rather well by offering membership to well-aligned candidate
countries. But how can third countries be stimulated to adopt EU norms, procedures and
rules if the EU does not dangle a prospect for membership in front of them? According to
the “accession conditionality” (Schimmelfennig 2007: 4), such an effective reward for third

countries is missing.

“In the process of eastern enlargement [...] combined with the high volume and
intrusiveness of the rules attached to its membership, have allowed the EU an
unprecedented influence [...] on the entire range of public policies in these countries”
(Schimmelfennig/ Sedelmeier 2004: 669).

The processes of Europeanisation will follow different mechanisms due to the fact that the
most effective mechanism, conditionality, is weakened by the missing prospect for
membership. On the other hand, competition and communication are hypothesised to
have at least a limited long-term effect, to the extent that third countries are subject to
market pressures generated through the EU and take part in EU-sponsored policy

networks (e.g. Schimmelfennig 2007: 8).

But can these instruments and strategies be as successful as the accession
conditionality? How can the EU extend its leverage without the prospect of EU
membership? There is not enough experience in transferring EU legislation abroad to
have a good empirical value. More research is needed to figure out under which
conditions these mechanisms can successfully lead to legal approximation in third

countries.

For this purpose, the analysis of the process taking place beyond the EU borders can
indeed provide new insights and can contribute to the more general theoretical debate on
the issue. As a matter of fact, an analysis of countries that are not included in the list of

prospective members of the Union can improve our understanding of the nature of the
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processes that are necessary in order to support the spreading of the European model,
and furthermore it can facilitate the assessment of the scope conditions for the
effectiveness of alternative mechanisms of Europeanisation (e.g. Meloni 2007: 6). The

result of such research will be fruitful to theorise Europeanisation beyond the EU.

“Whereas the literature conveys the picture that Europeanisation efforts beyond Europe
are inconsistent and ineffective overall, this does not mean that there are no cases of
consistent policy and effective impact. Searching for such cases and studying their
conditions in comparison with similar cases may generate better knowledge on the
differential effects and the conditions of Europeanisation in non-candidate countries”
(Schimmelfennig 2007: 17).

Researchers have to be extremely careful in attributing domestic change in third countries
to Europeanisation. The general problem of Europeanisation research is, that it is difficult
to separate EU influences from those caused by other international, transnational, and
domestic processes (e.g. ibid: 10). It is of vital importance to take into account all these
sources of influences in order to be cautious and avoid wrong conclusions. The risk
derives on the one hand from conceptual overstretching and on the other hand from a
possible overlapping between the influences of Europeanisation, Internationalisation and
inner developments in the case of transition after political collapse. A good example for
such multi-causality is the large-scale changes in the wake of the dissolution of the Soviet
Union and the wave of political, economic and societal transformations in post-socialist
countries. Another aspect is the influence on policies that derives from the rapid
expansion of international trade and from the increasing internationalisation of financial
markets. Apart from that, the EU itself is influenced by these processes and is a part of

international regimes.

3.1.2 EU External Governance: Extending the Legal Boundary beyond EU Member

States

Whereas Europeanisation describes the process of legal approximation and covers a
broad domain of political impacts across the triad of policy, politics (policy-making
process), and polity (administrative structure), we will in the next step focus on how the
EU and its neighbouring countries institutionalise their cooperation on transnational policy
issues. In other words, we will grapple with the institutional framework that is used by the
EU to extend its ‘legal boundary’ to neighbouring countries and, among other things,
transpose EU legislation upon third-countries to move its regulatory scope beyond the
circle of its member states. Although we know from the literature (e.g. Keohane 1984:

138; Emerson 2004) that there are many unintended transfers of rules and values
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between countries, this paper is merely interested in the intended actions taken by means
of concrete instruments and mechanisms. External Governance therefore characterises
the EU as a kind of international regime or regional hegemony whose norms, procedures
and rules diffuse to neighbouring countries through institutionalised modes of interactions

aimed at coordinating and/or regulating social issues and providing collective goods.

“The crucial criterion for external governance is the extension of the legal boundary of
authority beyond institutional integration. In contrast to co-operation under an
international agreement or convention, external governance takes place when parts of

the acquis communautaire are extended to non-member states” (Lavenex 2004: 683).

Given the tightened institutional framework of the EU’s international cooperation with

Eastern European countries, we may discuss External Governance in the sense of:

“less than ‘government’, ‘governance’ is more than ‘co-operation’, as it implies a system
of rules which exceeds the voluntarism implicit in the term co-operation” (Lavenex 2004:
682).

As Europeanisation may be defined as a “series of operations leading to systemic
convergence through the process of democratisation, marketization, stabilisation and
institutional inclusion” (Demetropoulou 2002: 89) and will presumably take place in a
complex mix of formal and informal institutions and processes between and among states,
citizens and organisations, External Governance explains the structure and processes
that lead to legal approximation. According to the EU’s external policy, by using
intergovernmental networks to coordinate and regulate the crucial issues, we might speak

of ‘governance between governments’.

External Governance refers to the relations between the EU and third countries. It is
therefore conditioned by two main factors: one concerns the “perceptions of
interdependence’, and the other ’institutional roles and capacities” (Lavenex 2004: 681).
Both emerge as crucial determinants for external governance and express the conditions
under which EU and non-member states work together (e.g. ibid: 685). The perception of
interdependence (e.g. Keohane/ Nye 1977) explains why the EU chooses to engage in
external action and hence to bind third countries to the fulfilment of internal policy goals.
Lavenex (2004) sees external threats, and from this perspective EU vulnerability, as being
on the one hand the driving force for EU initiatives for rule extension in its near abroad
(e.g. Lavenex 2004: 685). On the other hand external threats also determine the “nature
and degree of a state’s initial commitment to an alliance” (Smith 2005: 6). The expected
benefits of cooperating with other countries are higher, while self-help often leads to

suboptimal policy outcomes. Another question is which factors determine the choice of the
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modality of cooperation? Rule transfer in third countries is not always a result of intended
actions by the EU. Increasing interdependence also leads to legal approximation because

of unintended consequences of EU policies (e.g. Trauner 2008: 16).

Institutional roles and capacities are the major condition for any external action in the field
of rule extension. They are part of foreign policy and explain rule extension as an attempt
to manage the external externalities of the EU (e.g. Lavenex 2004: 681). The EU’s ability
to manage its relations with these regions depends on the institutional setting within the
EU. Institutional capacities refer to the dynamic distribution of competences and resources
within the EU’s multi-level system and provide the background for the Union’s
accountability to engage in governance activities (e.g. Lavenex 2004: 686). As Tirmaa-
Klaar (2006) points out, EU external policies comprise many dimensions and are not
limited to activities within one pillar. “Institutional fragmented cross-pillar politics in EU
policy-making has become prevalent in EU foreign policy” (ibid: 17). The role of EU
institutions still varies greatly in policy formation across issue areas, especially in the
realm of foreign and security policy. The analysis of the institutional setting of policy
formation underlines the legacy of previous rules and procedures developed towards non-

member states.

3.1.3 Conclusion: Introducing Institutions to Govern Beyond — Innovation in EU’s

External Policy

In the following, this thesis introduces a model, which helps to classify distinct modes of
international cooperation along its degree of institutionalisation. Institutionalisation in this
sense is defined as patterns of behaviour along common principles (shared objectives)
and norms (shared values) as well as procedural and legal constraints (Keohane 1984:
80), which constitutes the framework of interstate relationships by determining the
distribution of power and setting the agenda. Thus, institutionalisation is a process of
introducing common principles, norms and rules (legal dimension) as well creating
common decision-making procedures in international cooperation (organisational

dimension).

The organisational dimension is characterised by the following conditions (Abbot et al.
2000: 404f): 1) Frequency, e.g. the continuity and regularity of meetings; 2) Autonomy,
e.g. the degree to which the institution is able to act autonomously within a previous
agreed scope of action; and, 3) Competence, e.g. the degree of decision-making and the
power to execute these decisions, e.g. to sanction free riders and to monitor adherence to

agreed measures. Executable institutions, which are capable of executing their decisions,
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are especially important in helping to increase its credibility. Each of these characteristics
may be present in varying degrees along a continuum, and each can vary independently

of the others.

On the other side, the extent of the legal dimension of international cooperation is
determined by (ibid: 401f.): 1) Obligation, i.e. the degree to which actors are bound by a
rule or a set of rules (legally binding and enforceable); 2) Precision, e.g. the degree to
which rules define the respective conduct they require or authorise; and 3) Delegation,

e.g. the delegation of the authority to implement, interpret and apply the rules to a third
party.

According to the classification of Abbott/ Keohane/ Moravcsik/ Slaughter/ Snidal (2000)
the extent of institutionalisation can be defined by procedural and legal constraints, which
are: 1) Mandate to act, which means the authority or competence to decide on legally
binding agreements and to execute and enforce them respectively (e.g. imposition of
sanctions); and, 2) Procedures of decision-making, which defines legal constraints and
the kind of actors (e.g. state officials or technical expert); and, 3) Frequency of meetings
and consultations (bilateral interaction) (e.qg. ibid: 401f).

Based on the theory-led classification, the study makes the core distinction between
hierarchical versus non-hierarchical policy coordination, which means that, apart from
traditional foreign policy in the tradition of tit-for-tat, several non-hierarchic modes and
strategies find one’s way into the EU’s external policy coordination to solve collective
problems. These modes range from policy-emulation over informal agreements to binding
interstate law. Cooperation, therefore, might be ad-hoc or rather formalised by a set of

institutional conventions.

The EU’s external policy is seen as a strategy to coordinate and control interdependent
policy areas, as well as to secure and stabilise the neighbourhood. The modes and
instruments may vary along two main logics: according to the literature on external
governance of the EU, one distinction can be made for 1) ‘Governance by conditionality’
(Schimmelfennig/ Sedelmeier 2004; Cremona/ Hillion 2006; Kelley 2006 and with
reference to ENP: Magen 2006), — according to ‘rational institutionalism’ (March/ Olsen
1989). The ‘governance by conditionality’ or ‘external incentive model’ (Schimmelfennig/
Sedelmeier 2004: 663f.) interprets Europeanisation as an emerging political opportunity
structure which offers some actors, behaving according to a ‘logic of consequences’
(March/Olsen 1989), some additional resources to exert influence in the domestic domain.

The second distinction is for 2) ‘Policy networks’ (Lavenex 2008) — regarding ‘sociological
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institutionalism’ (March/ Olsen 1989) that facilitate interaction between actors. Policy
networks, therefore, enable an institutional setting for information exchange, assistance
and regulatory coordination on a voluntary basis. Rule adaptations are done following a
‘logic of appropriateness’ (ibid), guided by shared understandings of what constitutes
proper, i.e. socially accepted, behaviour in a given rule structure and, therefore, defines
Europeanisation as the emergence of new rules, norms, practices and structures of
meaning which states have to incorporate (e.g. March/ Olsen 1989; Meloni 2007;
Schimmelfennig 2007; Radaelli 2000b; Knill/ Lehmkuhl 1999).

Concluding the theory-led classification of the EU’s external governance modes, the
analysis of the institutionalisation of the EU’s external relations is done through a model,
which differentiates between four distinct modes with different governance characteristics
and juxtaposes them along vertical and horizontal dimensions. On the vertical axes,
differentiation is made for the legal dimension in the cooperation, whereas on the

horizontal axes, the model differs on the organisational level of the cooperation.

Figure 8. Modes of Intergovernmental Cooperation

Legal Dimension

high
Governance by -~ Regime“
Conditionality Common Regulatory
Bodies
(legally binding and enforcable/ (legally binding and enforcable/ Organizationa|
ad-hoc negotiations authoritative decision making) Dimension
low high
»Cconsultancy” »Assistance"
Information networks Implementation networks
Legally non-binding/ mutual (legally non-binding and
persuasion on demand) enforcable/ unilateral emulation
low

Note: Own adaption based on Lavenex’s (2008) model ‘modes of Interaction’
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The first mode, called ‘governance by conditionality’, is characterised by hierarchical top-
down command, which refers to the control and steering of cooperation by a hegemonic
power. Adapting this distinction to the present context, we talk about a hierarchical mode

of external governance when:

“the role of European (i.e. supranational) law is strong, the conduct of a non-member
state is bound by the predetermined obligations of the acquis communautaire and when
there is an independent judicial review of the conduct of the non-member state”
(Lavenex/ Lehmkuhl/ Wichmann 2009: 3).

With respect to the institutional framework, hierarchic conditionality is characterised by a
profound asymmetry between the ‘rulers’ and the ‘ruled’ as well as by formal and
centralised macro-institutions with dense interactions and little room for third countries to
negotiate on their commitments. The EU sets its rules as conditions that the recipients
have to fulfil in order to receive rewards. EU external policy in general is described as
positive conditionality, which means that it uses carrots rather than sticks to stimulate

reforms in associated countries.

Apart from ad-hoc cooperation — based on a clear rational logic — several policy networks
have been installed to facilitate cooperation on a widespread area of issues. These policy
networks facilitate the exchange of information and provide a framework for coordinating

intertwined national policies.

Lavenex et al. (2009) name this form of cooperation as 'Network governance'. It can be
defined as transgovernmental co-ordination and co-operation, negotiated in decentralised
settings between different governmental and technical bodies (e.g. Schimmelfennig/
Sedelmeier 2004: 683). Network governance presumes: 1) Apparent symmetry in the
partnership, despite the existence of "shadow of hierarchy” (Héritier/ Lehmkuhl 2008); 2)

Voluntarism; and, 3) Common interests and common procedures.

According to the theory of Europeanisation, non-hierarchical cooperation relies on the
processes of social learning and lesson drawing in order to agree on common policy
objectives. The extent of social learning is a result of accumulated experience by intense
interaction with each other, which has its best effect through an institutionalised interaction
(e.g. March/Olsen 1989: 13; Schimmelfennig 2007: 6; Rittberger/ Zangl 2005: 40, 46). The
lesson-drawing model, in contrast, does not assume that a third country has internalised
EU norms and rules, but acknowledges its ability to create efficient policy regulation.

Hence, if a government of a third country believes in the problem-solving efficiency of EU

67



legislation, it will adopt or imitate the set of rules because of the expected benefits (e.g.
Meloni 2007: 31; Young 2001: 359).

Thus, next to the hard law nature of hierarchic conditionality and its asymmetric relation
between the partners in cooperation, the other three modes are less hierarchic and
include a multiplicity of soft law instruments. The three modes are understood as policy
networks with particular specification; these are: 1) Cooperation in the way of ‘Dialogue’
within information networks (diffusion of policy-relevant knowledge, best practices and
ideas, sensitivity to international challenges); 2) ‘Consultancy’ or ‘Assistance’, meaning
financial and technical assistance within implementation networks, which refers to the
voluntary and unilateral adoption of measures observed in other jurisdictions without an
explicit agreement between different jurisdictions (cooperation among national
bureaucrats and technical experts); and, 3) ‘Regime’, standing for regulatory networks
(formulation of common rules and standards in a given policy area) (e.g. Slaughter 2005:
52f.). ‘Regime’ is defined, according to Stephen D. Krasner (1983), as “institutions
possessing norms, decision rules, and procedures which facilitate a convergence of
expectations” (Krasner 1983 cited in Slaughter 2005: 52).

The second mode, ‘Information exchange’, describes a form of cooperation based on the
exchange of information, as e.g. knowledge and best practice experience. It is
characterised by a relative weakness of formal relationships, meaning a low degree of
institutionalisation and legalisation, as there is no overarching legal commitment to
cooperation, and approximation to the acquis is not the point of reference. Both partners
are on par in this dialogue mode, even if there is an asymmetry between the EU and a
third country in terms of bargaining power. Rather than being governed by a centralised
macro-institutional structure and joint institutions, interaction occurs more ad-hoc and on a
decentralised basis, e.g. within policy fields. The policy dialogue can be used to convince
others to agree with ones’ own ideas in policy regulation and occur due to social learning
or model drawing, which are used both as a vehicle for fostering norm adoption and

compliance, and to enhance the level of policy implementation (e.g. Wichmann 2008: 8).

In contrast to the first two modes, the following two modes are of a higher formal structure.
Thirdly, ‘Implementation networks’ are a form of assistance of partner countries in coming
up with policy solutions in order to tackle problems. Therefore, the acquis is the reference
in the cooperation, and is seen as legitimate and useful in increasing the efficiency and
problem solving capacities of internal policies (e.g. Lavenex 2004: 680). The partner
country provides technical and financial assistance along its own agenda and with the aim

to align others to its own legislation.
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The fourth and concluding mode, ‘Regime’, is based on common regulatory bodies with
highly advanced competences to negotiate on rules and procedures in respective policy
areas. In contrary to networks of information exchange and implementation, here the
regulatory networks act in a highly formal and symmetrical relationship with common
rules, procedures, institutions, and decisions. This implies that, despite a dominance of
the EU's agenda, third countries have to agree with the selection of topics of cooperation
and can bring in their own priorities. The coordination of interdependence in network-type
interactions requires a certain degree of institutionalisation and the existence of central
coordination structures goes hand-in-hand with decentralised units of interaction; while
ties can be formal and informal. The basis for interaction in networks is international law
and voluntary agreements, and the norms used are inspired by the acquis but not
precisely pre-determined. This goes along with a shared political rather than judicial
monitoring of the implementation of agreed commitments (e.g. Lavenex/ Lehmkuhl/
Wichmann 2009: 4).

3.2 Why Institutions Evolve in EU’s External Relations

Given the modes of international cooperation, this thesis questions the preconditions that
bring states into agreement on institutions and determine the applicable mode of
international cooperation. However, the following questions remains: why should a third
country accept the procedural and legal constraints that are demanded by the EU? Is the
rising institutionalisation of bilateral and multilateral cooperation a reaction to the
increasing challenges caused by a globalising world? The European continent especially
faced major changes in the wake of the breakdown of the Soviet Union and Yugoslavia.
We might assume that agreement upon common procedures and legal constraints, which
tackle transnational policy issues, is undertaken to overcome an actor’s incapacity to
overcome these issues efficiently by itself.

To find a reasonable answer to these questions, we must, first and foremost, elaborate on
the determinants that are responsible for states’ likelihood to institutionalise cooperation —
and accept procedural constraints and legal obligations — between themselves and other
states. In the following section, a short review of three strands will be given to depict the
main components of international negotiations. More specifically, this thesis provides a
starting point for an exploration of the factors that impact the negotiation setting, the
issues and actors involved, and the structures and modes that characterise international
negotiations. It settles on three basic aspects: bargaining power, interest and objectives

(preferences), as well as the structure. In the following, these three aspects are clarified
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by an elaborate theoretical and analytical framework, which takes into account rational as

well as hormative aspects.
3.2.1 International Cooperation in a Triangle of distinct IR Theories

The paper refers to three main theoretical approaches employed within the study of IR.
According to them the willingness of countries depends on their aim 1) to maximise their
individual power and to succeed in their rational self interest (realism) (e.g. Waltz 1979:
79-101); 2) to improve cooperation for mutual benefit by reducing transactional costs and
uncertainty (neoliberal-institutionalism) (e.g. Keohane 1984, 1989; Rittberger 1990; Zirn
1992); and, 3) to act jointly on common problem-solving on the basis of shared objectives,
norms and principles (constructivism) (e.g. Rittberger/ Zangl 2005: 45). Within the realm of
international relations, diplomatic negotiation is central to the functioning of the system of
nation-states. Within the realm of international relations, political dialogue is central to the
functioning of the system of nation-states. A political dialogue facilitates interaction and
helps to clarify issues of mutual interest. Additionally, increasing correlations among
states have caused augmented interdependence, implying an increase in the vulnerability
of states because of negative externalities. As a result, in order to prevent negative
externalities and secure their own prosperity and security, states have an interest in
cooperating with one another in the harmonisation of policy regulation. Additionally,
intense cooperation has an enormous potential to generate beneficial outcomes for all

parties.

International nego