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INTRODUCTION

Technological progress has led to the emergence of new business models and the
unprecedented growth of the internet. This digital revolution has had a particularly strong
impact on copyright-intensive industries.® While it has brought many benefits to
rightholders, such as providing a convenient way of delivering content to consumers in
return for new sources of revenue, it has allegedly become a threat to the actual production
of creative content. The ease of removing rightholders’ information from their works? and
distributing their content in the online environment® contributes to the difficulties faced by
rightholders seeking to license their rights and obtain remuneration for the online publication
of their works. The European Commission (the “Commission”) recognised this issue in its
communication ‘Towards a modern, more European copyright framework* and addressed

the need to reform copyright law.

On 14 September 2016, the Commission published a proposal for a Directive on Copyright
in the Digital Single Market (the “DSM Copyright Directive Proposal”),> accompanied by
an impact assessment ‘on the modernisation of EU copyright rules’ (the “Impact
Assessment”)® and a communication ‘Promoting a fair, efficient and competitive European
copyright-based economy in the Digital Single Market’,” aimed at making EU copyright
rules fit for the digital age. The DSM Copyright Directive Proposal, inter alia, foresees the
introduction of (i) neighbouring rights for press publishers relating to the digital uses of their
publications® and (ii) a mandatory obligation for certain platforms, which mainly feature

user generated and uploaded content, to implement automatic copyright filters that detect

! Organisation for Economic Co-operation and Development (OECD), ‘Measuring the Internet Economy: A
Contribution to the Research Agenda’ (OECD Digital Economy Papers, No. 226, OECD Publishing 2013) 27
<https://read.oecd-ilibrary.org/science-and-technology/measuring-the-internet-economy_5k43gjg6r8jf-
en#pagel> accessed 1 July 2019.

2 OECD, ‘Enquiries into Intellectual Property’s Economic Impact’ (2015) 17
<www.oecd.org/sti/ieconomy/intellectual-property-economic-impact.htm> accessed 1 July 2019.

% ibid.

4 Commission, ‘Towards a modern, more European copyright framework’ (Communication) COM(2015)
626 final <https://eur-lex.europa.eu/legal-content/EN/TXT/?2uri=COM%3A2015%3A626%3AFIN> accessed
1 July 20109.

°> Commission, ‘Proposal for a Directive of the European Parliament and of the Council on copyright in the
Digital Single Market” (Proposal) COM(2016) 593 final (DSM Copyright Directive Proposal)
<https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CEL EX%3A52016PC0593> accessed 1 July 2019.

® Commission, ‘Impact Assessment on the modernisation of EU copyright rules’ SWD(2016) 301 final
(Impact Assessment)

<https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=SWD:2016:0301:FIN> accessed 1 July 2019.

" Commission, ‘Promoting a fair, efficient and competitive European copyright-based economy in the Digital
Single Market’” (Communication) COM(2016) 592 final <https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A52016DC0592> accessed 1 July 2019.

8 DSM Copyright Directive Proposal, art 13.
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unlicensed content.® While being widely supported by the European cultural and creative
sectors, the Commission’s proposal also rapidly produced a spate of comments, criticism,
and protests under the slogan ‘Save the Internet’.1° Julia Reda, an MEP from the Pirate Party,
has vocally opposed the decision throughout the debate, chastising the outcome as a ‘dark
day for internet freedom’!! within the EU. The Chief executive of Open Knowledge
International, Catherine Stihler, agreed with Reda’s position, stating that we now ‘risk the
creation of a more closed society at the very time we should be using digital advances to
build a more open world where knowledge creates power for the many, not the few’.1?

Following a few amendments, the Council adopted the new EU Directive on Copyright in
the Digital Single Market (the “DSM Copyright Directive”) on 15 April 2019. The DSM
Copyright Directive was published in the EU Official Journal on 17 May 2019, and entered
into force 20 days from publication, on 6 June 2019. As such, member states will have until
7 June 2021 to transpose the Directive into national law.*®

This paper will focus on the controversies surrounding Articles 15 and 17 (previously known

as Articles 11 and 13 respectively) of the Directive.

Chapter I will outline the EU’s response to the rapid digitalisation of the global economy,
the creation of the Digital Single Market, and the growing need for a modernisation of the
copyright regime. It will refer to an existing ‘value gap' between rightholders and online
platforms and emphasise the importance of fair remuneration. Finally, it will explain the
principle of fair balance and describe the level of controversy caused by the DSM Copyright

Directive.

Chapter 11 will focus on the press publishers’ right included within Article 15 of the DSM
Copyright Directive. It will provide a brief introduction to the current state of the press
publisher market, explain the perceived need for the press publishers’ right, and outline the

scope of the proposed Article 15 (formerly Article 11). It will then refer to the criticisms of

® DSM Copyright Directive Proposal, art 15.

10 Deutsche Welle, ‘EU copyright bill: Protests across Europe highlight rifts over reform plans’ (DW, 23
March 2019) <www.dw.com/en/eu-copyright-bill-protests-across-europe-highlight-rifts-over-reform-plans/a-
48037133> accessed 1 July 2019.

1 Emma Woollacott, ‘EU Copyright Directive Passed — Upload Filters and All’ (Forbes, 26 March 2019)
<www.forbes.com/sites/emmawoollacott/2019/03/26/eu-copyright-directive-passed-upload-filters-and-
all/#113dd12f4c0f> accessed 1 July 2019.

12 70e Kleinman, ‘Article 13: Memes exempt as EU backs controversial copyright law’ (BBC News, 26
March 2019) <www.bbc.co.uk/news/technology-47708144> accessed 1 July 2019.

13 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and
related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC [2019] OJ
L130/92 (DSM Copyright Directive), art 29.
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the proposed provision and the EU’s response to these raised criticisms. Finally, it will offer
an alternative solution to the press publishers’ right: a creation of a new sector authority
which would regulate the interaction of the press publisher sector with online intermediary

services.

Chapter I11 will focus on the filtering system which automatically detects copyrighted work
included within Article 17 of the DSM Copyright Directive. It will outline the legal
developments in respect of the liability of intermediaries and refer to their increasingly active
role in the promotion of copyrighted content. It will then assess the validity of the criticism
directed at the DSM Copyright Directive Proposal and explain the response from the EU
institutions to the resulting controversy. Finally, it will offer an alternative solution to the
obligation to use content-filtering systems a variation of the private copying levy, that would
apply to platforms that heavily rely on user generated content that makes use of copyrighted

works.

The paper will conclude that by introducing Articles 15 and 17 of the DSM Copyright
Directive, the Commission risks fragmenting the digital market, which is ultimately
detrimental to all stakeholders involved. It will explain that the Commission has failed to
fully comprehend the digital market’s ecosystem and propose that it would be better to
consider alternative methods, in particular, those that take advantage of the ease in which
copyrighted content is communicated to the public online and does not attempt to impede it.
These options are not only more proportionate in their restricted interference with
fundamental rights, but they also offer the best chance at actually increasing the revenue

received by creators and subsequently closing the value gap.



CHAPTER I: THE DIGITAL SINGLE MARKET AND THE PURPOSE OF THE
DSM COPYRIGHT DIRECTIVE

‘Europe will now have clear rules that guarantee fair remuneration for creators, strong

rights for users and responsibility for platforms. When it comes to completing Europe's

digital single market, the copyright reform is the missing piece of the puzzle’ — Jean-
Claude Juncker

1. The Digital Single Market

In 2014, the European Commission identified the creation of a connected digital single
market as a top priority.** The idea of an integrated single market across all member states
is not a new one. Already in 1982, the European Court of Justice emphasised that it required
‘the elimination of all obstacles to intra-Community trade in order to merge the national
markets into a single market bringing about conditions as close as possible to those of a

genuine internal market’.1°

The current desire to create a digital single market (“DSM”) reflects the fact that the global
economy is rapidly becoming digital. The Commission hopes that creating a market where:
the free movement of goods, persons, services and capital is ensured and where
individuals and businesses can seamlessly access and exercise online activities under
conditions of fair competition, and a high level of consumer and personal data
protection, irrespective of their nationality or place of residence (...) will ensure that

Europe maintains its position as a world leader in the digital economy, helping
European companies to grow globally.®

The DSM is not a single piece of legislation, but a multitude of legislative and administrative
measures. In fact, over the last five years, more than 30 legislative DSM initiatives were put

in motion.t’

14 Eurostat, ‘Digital economy and Society in the EU” (2018)
<https://ec.europa.eu/eurostat/cache/infographs/ict/bloc-4.html> accessed 1 July 2019; Etienne Bassot,
Wolfgang Hiller, ‘The Juncker Commission’s ten priorities: State of play in autumn 2018’ (2018) 10
<www.europarl.europa.eu/RegData/etudes/STUD/2018/625176/EPRS _STU(2018)625176 EN.pdf>
accessed 1 July 2019.

15 Case 15/81, Gaston Schul Douane Expediteur BV v Inspecteur der Invoerrechten en Accijnzen, Roosendaal
EU:C:1982:135, [1982] ECR 14009, para 33.

16 Commission, ‘A Digital Single Market Strategy for Europe’ (Communication) COM(2015) 192 final, 3
<https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:52015DC0192> accessed 1 July 2019.

7 Hein Hobbelen, Francine Cunningham, Baptist Vleeshouwers, ‘EU Regulatory Initiatives and Competition
Policy in the Digital Era: What has been completed and what to expect in the next mandate” (Bird&Bird,
June 2019) <www.twobirds.com/en/news/articles/2019/global/eu-regulatory-initiatives-and-competition-
policy-in-the-digital-era> accessed 1 July 2019.
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With digital technologies radically changing the way creative content is distributed and
copyright-intensive sectors accounting directly for over 7 million jobs in the EU,!®
modernising a copyright regime became one of the top priorities for the Commission. While
limitations to cross-border access to digital content are often credited to the territoriality of
copyright law,'® the Commission pursued a ‘small steps’ approach toward the gradual
harmonisation of copyright law. Therefore, the Commission proposed the DSM Copyright
Directive, as opposed to a regulation mandating complete harmonisation.?

The DSM Copyright Directive aims to create a fairer marketplace for online content and
ensure that ‘consumers and creators can make the most of the digital world*?* by addressing
the perceived ‘value gap’ between rightholders and online platforms. While many support
making online intermediaries explicitly liable for the content on their platforms,
acknowledging their increasingly active role in allowing unlicensed content to be shared
online for their own profit-making purposes, the proposed expansion of intermediary

liability is also seen as a significant threat to the internet.
2. The Value Gap

The impetus driving the adoption of the Copyright Directive was the effort to harmonise
copyright law across the EU and close the ‘value gap’ between rightholders and online
platforms.?? The concept of the value gap refers to a discrepancy between the revenues
allocated to the rightholders and the value obtained by online intermediaries from the

publication of copyright protected content.

Jean-Claude Juncker emphasised that journalists, publishers, and authors should receive fair
remuneration for their work, ‘whether it is made in studios or living rooms, whether it is
disseminated offline or online, whether it is published via a copying machine or

commercially hyperlinked on the web’.2 In its Impact Assessment, the Commission

18 Commission, ‘Shaping Europe’s digital future’ <https://ec.europa.eu/digital-single-market/en/copyright>
accessed 1 July 2019.

19 Read more about territoriality in Paul Torremans, ‘Questioning the principles of territoriality: the
determination of territorial mechanisms of commercialisation’ in Copyright Law: A Handbook of
Contemporary Research (Research Handbooks in Intellectual Property Series 2009).

20 Bernd Justin Jutte, Reconstructing European Copyright Law for the Digital Single Market: between old
paradigms and digital challenges (1% edn, Hart Publishing 2017) 92.

2L Commission ‘Shaping Europe’s digital future: Modernisation of the EU copyright rules’
<https://ec.europa.eu/digital-single-market/en/modernisation-eu-copyright-rules> accessed 10 July 2019.

22 DSM Copyright Directive Proposal, Explanatory Memorandum, para 3.

23 Commission, ‘State of the Union 2016: Commission Proposes Modern EU Copyright Rules for European
Culture to Flourish and Circulate’ (Press Release) 14 September 2016 <http://europa.eu/rapid/press-
release IP-16-3010 en.htm> accessed 10 July 2019.
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emphasised that ‘rightholders face difficulties when seeking to monetise and control the
distribution of their content online’.2* However, the Commission did not offer any scientific
evidence relating to the scale or effects of copyright infringement in the digital environment.
While the internet is presented as a digital threat to creators, the digital opportunities it offers
might have already significantly enhanced the amount of remuneration creators receive. In
fact, some empirical studies have shown that as far as creative industries are concerned, ‘the
sky is rising’.?®

It cannot be disputed that fair remuneration is essential to maintaining the continued creation
of content, which ultimately enriches European society. However, it also needs to be
recognised that intermediaries/online platforms may become hesitant to offer their services,
if the law does not achieve a satisfactory and fair balance between the interests of
rightholders and intermediaries.

3. The Fair Balance and the Controversy Surrounding the DSM Copyright Directive

The principle of a fair balance refers to the need to achieve a compromise between competing
interests and fundamental rights. While directives leave room for member states to transpose
the provisions into national law, and it is during this process that member states should
interpret the directive in a way which allows for a fair balance to be struck between different
fundamental rights,?® the CJEU explicitly noted that competing fundamental rights should

initially be balanced within the relevant directive itself.?’

The DSM Copyright Directive seeks to achieve a fair balance between ‘the rights and
interests of authors and other rightholders, on the one hand, and of users on the other’.28
However, the level of controversy that has been generated perhaps speaks of the failure to

strike such a balance between them.

The proposed Copyright Directive has been one of the most controversial reforms in recent
memory. Tens of thousands of protestors took to the streets across Europe to demonstrate

their opposition to the proposed reforms, with over 40 rallies taking place in Germany

24 Impact Assessment, para 5.1.1.

25 Michael Masnick, Michael Ho, ‘The Sky Is Rising: A Detailed Look At The State Of The Entertainment
Industry’ (Floor 64, 2012) 3 <www.techdirt.com/skyisrising/> accessed 12 July 2019.

26 Case C-275/06 Productores de Musica de Espaiia (Promusicae) v Telefénica de Espaiia SAU
EU:C:2008:54, [2008] ECR 1-00271, paras 69-70.

27 ibid 66.

28 DSM Copyright Directive, recital 6.
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alone.? Protestors claimed that the reforms threatened to rob them of their freedom and so
many converged under the banner of ‘saving the internet’*® The phrase ‘death of the
internet’ has been closely associated with the proposed reforms in online discourse, to the
point that if one was to use Google Search with this phrase combined with the term ‘Europe’,
the results page is dominated with articles discussing the potential impacts of the proposed
Directive. The prevalence of the phrase ‘death of the internet” within a European context
demonstrates the fears that lay at the heart of the opposition of this reform. The DSM
Copyright Directive Proposal, similarly to the repeal of net neutrality in the United States,
has been theorised to restrict or remove the open discussion and the sharing of ideas across
the internet. It is this freedom to share and create content that is the essence of what the
internet has come to represent for millions of users, to the extent that any restriction of this
freedom is treated akin to denying users access to the internet altogether. This sentiment is
encouraged by popular website operators, such as Wikipedia, YouTube, and Reddit, which
disabled large portions of their website, stating that these conditions would be their normal
operations if they were forced to comply with the proposed Directive.3! These businesses
claim that the responsibility placed upon them under the new Directive would mean that they
would have to drastically scale back their operations, going so far as to threaten to cease all
operations within the EU.®? Their arguments are based on the fact that their current
operations are too large in scope to comply with the strict monitoring requirements that were
proposed by the Directive, meaning that in order to avoid liability, they would only operate
on a reduced scale that can be monitored effectively to prevent the infringement of the

interests of copyright holders.

The two most controversial articles, Articles 15 and 17, demonstrate the pitfalls of a
superficial analysis of the issue at hand. Both articles are motivated by the principle that the
creators of content should benefit from a share of the revenue which online platforms earn

from users sharing the rightholders’ content. However, both articles also suffer in terms of a

29 Deutsche Welle, ‘EU copyright bill: Protests across Europe highlight rifts over reform plans’ (DW, 23
March 2019) <https://www.dw.com/en/eu-copyright-bill-protests-across-europe-highlight-rifts-over-reform-
plans/a-48037133> accessed 12 July 2019.

30 jbid.

31 Mar Miésson Maack, ‘Here’s why you’re having issues with Reddit and Wikipedia in the EU” (TNW, 21
March 2019) <https://thenextweb.com/eu/2019/03/21/reddit-wikipedia-protest-eu-copyright-reform/>
accessed 12 July 2019; Susan Wojcicki, ‘The Potential Unintended Consequences of Article 13° (Google
Official Blog, 12 November 2018) <https://youtube-creators.googleblog.com/2018/11/i-support-goals-of-
article-13-i-also.html> accessed 12 July 2019.

32 Joshua Benton, ‘Google is threatening to kill Google News in Europe if the EU goes ahead with its
“snippet tax”” (NiemenLab, 22 January 2019) <https://www.niemanlab.org/2019/01/google-is-threatening-to-
kill-google-news-in-europe-if-the-eu-goes-ahead-with-its-snippet-tax/> accessed 12 July 2019.
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failure to accurately identify the appropriate means to achieve their goal. Their current
implementation disrupts the main online distribution network, leading to the
counterproductive result of diminished revenue for creators. This paper will explore
alternative ways of ‘closing the value gap’ that are not as disruptive and may lead to creators
and rightholders benefiting from the promised additional revenue.
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CHAPTER II: ARTICLE 15 - THE PRESS PUBLISHERS’ RIGHT
‘Everyone knows that Google is killing the news business’ — James Fallows
1. The Background

The rise of online news aggregators, such as Google News, has become a notable
phenomenon during the digital age.®® News aggregation includes gathering information from
multiple news sites and adjusting it for the purpose of presenting it on a single site.3*
The global leader in this market is Google News, which uses an algorithm to provide an
overview of headings and snippets, along with the hyperlinks to the original content.®

Undeniably, the news aggregators provide many benefits to consumers. Firstly, consumers
can save time by accessing a variety of news stories through a single page.® Secondly, the
news aggregators expand the market, with consumers discovering new websites®” and being
able to read more articles.®® Digitalisation of news in the form of news aggregation might
also mean that the number of consumers who regularly read news increases.*
As a result, the news aggregators are beneficial to news outlets by expanding their outreach

in terms of potential readers.

Nonetheless, the prevailing view is that rather than creating a ‘market-expansion effect’,
news aggregators create a ‘substitution effect’.*° Due to the information provided by the

news aggregator being sufficiently detailed, consumers might not be inclined to read the full

33 Angela M. Lee, Hsiang Iris Chyi, ‘The Rise of Online News Aggregators: Consumption and Competition’
(2015) 17(1) International Journal on Media Management 3, 3 <10.1080/14241277.2014.997383> accessed
22 May 2019; Susan Athey, Markus Mobius, Jeno Pal, ‘The Impact of Aggregators on Internet News
Consumption’ (2017) Stanford Institute for Economic Policy Research (SIEPR) Working Paper 17-034, 2
<https://siepr.stanford.edu/sites/default/files/publications/17-034 0.pdf> accessed 22 May 2019.

34 Hsiang Iris Chyi, Seth C. Lewis, Nan Zheng, ‘Parasite or Partner? Coverage of Google News in an Era of
News Aggregation’ (2016) 93(4) Journalism & Mass Communication Quarterly 789, 791
<https://journals.sagepub.com/doi/10.1177/1077699016629370> accessed 22 May 2019.

% ibid.

3 Joan Calzada, Ricard Gil, ‘What Do News Aggregators Do? Evidence from Google News in Spain and
Germany’ (2018) 1, 2 <https://papers.ssrn.com/sol3/papers.cfm?abstract id=2837553> accessed 22 May
20109.

37 ibid.

38 Doh-Shin Jeon, Nikrooz Nasr, ‘News Aggregators and Competition among Newspapers on the Internet’
(2016) 8(4) American Economic Journal: Microeconomics 91, 94
<www.aeaweb.org/articles?id=10.1257/mic.20140151> accessed 22 May 2019.

% Chrysanthos Dellarocas, Zsolt Katona and William Rand, ‘Media, Aggregators, and the Link Economy:
Strategic Hyperlink Formation in Content Networks’ (2013) 59(10) Management Science 2360, 2362
<www.jstor.org/stable/429194777?seq=1> accessed 22 May 2019.

%0 Eleonora Rosati, ‘The German “Google Tax” Law: Groovy or Greedy?’ (2013) 8(7) Journal of Intellectual
Property Law & Practice 497, 497.
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news articles.*! As such, the presence of news aggregators might also reduce the number of
consumers who visit the news outlets’ websites. The tension between shoe-leather
journalism and online news aggregation has been widely debated at the EU-level since the
introduction of certain copyright reforms in Germany*? and Spain*}, which allowed
newspapers to charge news aggregators for linking to news snippets.

Due to the evolution of digital technologies, press publishers face difficulties when seeking
to license their rights and obtain remuneration for the online distribution of their work.
From the perspective of the EU institutions, these difficulties might halt the production of
creative content,** and therefore negatively affect citizens’ access to content. A free and
pluralist press is essential to safeguard ‘quality journalism, citizens' access to information
and contribution to public debate’.*®> To ensure the sustainability of the publishing industry
and to foster the availability of reliable information, it is necessary to guarantee that
rightholders obtain a fair share of the value generated by the use of their work.*® Despite the
unsuccessful attempts at the national level of implementing copyright legislation, aimed at
ensuring the sustainability of the publishing industry, the EU decided to introduce a
provision awarding publishers of press publications with additional protection. This

provision takes the form of Article 15 (formerly Article 11) of the DSM Copyright Directive.
2. Article 11 of the DSM Copyright Directive Proposal

Article 11 of the DSM Copyright Directive Proposal awarded ‘publishers of press
publication> with the rights referred to in Article 2 and 3(2) of Directive 2001/29/EC.*’
Article 2 of the InfoSoc Directive provides for an ‘exclusive right to authorise or prohibit
direct or indirect, temporary or permanent reproduction by any means and in any form, in
whole or in part’, whereas Article 3(2) caters for an ‘exclusive right to authorise or prohibit
any communication to the public of (...) works’.*® This means that publishers of press

publications would now obtain reproduction rights and rights of communication.

41 Chrysanthos Dellarocas, Juliana Sutanto, Mihai Calin, Elia Palme, ‘ Attention Allocation in Information-
Rich Environments: The Case of News Aggregators’ (2015) 62(9) Management Science 2543, 2543
<https://pubsonline.informs.org/doi/abs/10.1287/mnsc.2015.2237> accessed 22 May 2019.

42 Urheberrechtsgesetz, UrhG 1965, 87f-h.

43 La Ley de Propiedad Intelectual 1996, 32.2.

4 Impact Assessment, para 5.1.1.

45 DSM Copyright Directive Proposal, recital 31.

46 DSM Copyright Directive Proposal, Explanatory Memorandum 2.

47 DSM Copyright Directive Proposal, art 11.

48 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society [2001] OJ L167/10
(InfoSoc Directive), arts 2, 3(2).
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These rights would expire only after 20 years following the date of publication.*®
Additionally, they would apply retroactively to articles and media already published in the

public domain.>°
3. The Criticism of the Proposed Article 11

Although Article 11 of the DSM Copyright Directive was not as controversial as Article 13,
it did result in Google indicating that it may be forced to cease Google News’ operations
across the EU.>* As many journalistic sources also appear in the general search engines rather
than merely in the specialist news aggregators, the proposed Article 11 would also affect the
operations of the search engines within the EU. The proposed ‘link tax” would require news
aggregators to seek permission to use the rightholders’ works in exchange for the payment
of license fees. Similarly to how radio stations pay fees for playing music, the news
aggregators would pay fees to digital press publishers. Despite Article 11 being referred to
as a ‘link tax’, one of the senior executives at Google stated that: ‘[w]hat worries us isn’t the
money, which would probably be negligible, but the precedent this would set. Imagine if we

had to strike a licensing deal with everyone who uploads a recipe’.>2

Richard Gingras, Vice-President of News at Google, emphasises that the proposed
Article 11 ‘will have unintended consequences for smaller news publishers, limit innovation
in journalism and reduce choice for European consumers’.> He goes further to explain that
currently there are 80,000 news publishers that can show up in Google News and that forcing
services, such as Google News, to enter into licensing agreements with news publishers
would mean that it would be necessary for news aggregators to select only a limited number

of publishers to feature in their results.>

49 DSM Copyright Directive Proposal, art 11.

%0 jbid.

51 Isobel Asher Hamilton, ‘Google is prepared to ruthlessly shut down its news service if it is stung by
sweeping new European internet laws’ (Business Insider, 19 November 2018)
<www.businessinsider.com/google-may-shutter-google-news-over-eu-link-tax-2018-11?r=US&IR=T>
accessed 20 July 2019.

52 Matthew Karnitschnig, Laura Kayali, ‘Google’s last stand on copyright’ (Politico, 12 December 2018)
<www.politico.eu/article/google-last-stand-copyright-rules-silicon-valley-eu-fight/> accessed 20 July 2019.
%3 Richard Gingras, ‘Proposed copyright rules: bad for small publishers, European consumers and online
services’ (Google Official Blog, 6 December 2018) <www.blog.google/around-the-globe/google-
europe/proposed-copyright-rules-bad-small-publishers-european-consumers-and-online-services/> accessed
20 July 2019.

% ibid.
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Apart from the corporate opposition, many academics throughout Europe also criticised the
proposal.>® The proposed right was found to be ‘undesirable’,%® to introduce ‘unnecessary
uncertainty’,%” and to be ‘unlikely to achieve anything apart from adding to the complexity

and cost of operating in the copyright environment’.%
3.1 The Value Gap and News Aggregators

One of the main criticisms is that the Commission has not offered any probative data
demonstrating how the implementation of a press publishers’ right would specifically give
rise to an increase in revenue for press publishers,®® and subsequently achieve the primary
goal of sustaining a free and pluralist press. This lack of evidentiary data undermines the
Commission’s hypothesis that it was the emergence of news aggregators and search engines
which directly caused the decline in newspaper revenues. Instead, the critics refer to the two
alternative factors that have been widely recognised to have had an influential effect upon
this decline, these being: new advertising practices via the internet and the online availability
of traditional newspaper content, which have both led to a decreased incentive to subscribe
to physical content.®® These two factors have no direct connection to the activities of the
search engine and news aggregator markets. In fact, when Germany and Spain introduced a
national ancillary right for press publishers, the activities of search engines and news

aggregators had been shown to actually contribute to the increased reader traffic for online

% Gustavo Ghidini, Francesco Banterle, ‘A Critical View on the European Commission’s Proposal for a
Directive on Copyright in the Digital Single Market’ (2018) 6 Giurisprudenza Commerciale 921, 923
<https://ssrn.com/abstract=3168070> accessed 20 July 2019; Alexander Peukert, ‘An EU related right for
press publishers concerning digital uses. A legal analysis.” (2016) Research Paper 22 of the Faculty of Law,
Goethe University, Frankfurt am Main 5 <www.eco.de/wp-content/uploads/2019/07/20161220-Peukert-final-
RRPP.pdf> accessed 20 July 2019.

%6 Lionel Bently and Others, ‘Call For Views: Modernising the European Copyright Framework - Response
to Article 11 of the Proposal for a Directive, entitled ‘Protection of Press Publications concerning digital
uses’ (Letter to Baroness Neville-Rolfe, Ms Lynch of the Copyright Policy Directorate, 5 December 2016) 1
<www.cipil.law.cam.ac.uk/sites/www.law.cam.ac.uk/files/images/www.cipil.law.cam.ac.uk/documents/ipom
odernisingipprofresponsepresspublishers.pdf> accessed 21 July 2019.

5" ibid.

%8 jhid.

% Giancarlo F. Frosio, ‘Reforming Intermediary Liability in the Platform Economy: A European Digital
Market Strategy’ (2017) 112 Northwestern University Law Review 19, 26-27
<https://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=1250&context=nulr_online>
accessed 21 July 2019; European Copyright Society, ‘General Opinion on the EU Copyright Reform
Package’ (24 January 2017) 5 <https://europeancopyrightsocietydotorg.files.wordpress.com/2015/12/ecs-
opinion-on-eu-copyright-reform-def.pdf> accessed 21 July 2019.

80 Giuseppe Colangelo, Vario Torti, ‘Copyright, online news publishing and aggregators: a law and
economics analysis of the EU reform’ (2019) 27(1) International Journal of Law and Information Technology
75, 90 <https://papers.ssrn.com/sol3/papers.cfm?abstract id=3255449> accessed 21 July 2019; Lionel Bently
and others, ‘Strengthening the Position of Press Publishers and Authors and Performers in the Copyright
Directive’ (2017) 19
<www.europarl.europa.eu/RegData/etudes/STUD/2017/596810/IPOL_STU(2017)596810 EN.pdf> accessed
21 July 2019.
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publications on press publishers’ websites.5! This criticism demonstrates that the overall
evolution of the online news publication market, and the accompanying decrease in revenue
for press publishers’, might be a natural result of the increasing digitalisation of modern
society and should not be strictly attributed to news aggregators.

3.2 The Spanish and German Experience

By introducing Article 11, the Commission followed in the footsteps of the German and
Spanish authorities that attempted to introduce similar measures already in 2013 and 2014.
Both these attempts were ultimately unsuccessful and therefore many believed that the
Commission, with its own ancillary right proposal, was biting off more than it could chew.%?

Spain introduced the right for publishers to claim reasonable compensation via collective
societies for the use of non-significant fragments by commercial search engines or news
aggregators.%® This right cannot be waived by the copyright holder, meaning that the
compensation has to be sought from the news aggregators, even if the holder does not wish
to claim it. As a result of this new legislation, Google ceased to operate its news aggregation
service in Spain.®* The traffic of online readers to the Spanish newspapers’ online editions
subsequently declined by approximately 6% to 30%.%° Additionally, there has been no
evidence of significant additional remuneration for press publishers through claims of

compensation.

Likewise, Germany introduced an ancillary right that meant press publishers and other

‘producers of a press product’ held the exclusive right to make their works available to the

61 Susan Athey, Markus Mobius, Jeno Pal, ‘The Impact of Aggregators on Internet News Consumption’
(2017) Stanford Institute for Economic Policy Research (SIEPR) Working Paper 17-034, 14-15
<https://siepr.stanford.edu/sites/default/files/publications/17-034 0.pdf> accessed 22 May 2019; NERA
Economic Consulting, ‘Impact on competition and on Free Market of the Google Tax or AEDE Fee: Report
for the Spanish Association of Publishers of Periodical Publications (AEEPP)’ (Insights in Economics, 2017)
57 <www.aeepp.com/pdf/Informe NERA para AEEPP (INGLES).pdf> accessed 21 July 2019.

62 European Policy Centre, ‘Rewarding quality journalism or distorting the Digital Single Market? The case
for and against neighbouring rights for press publishers’ (European Policy Centre, 29 May 2017) 5-8
<http://aei.pitt.edu/87760/1/pub_7712 rewardingqualityjournalismordistortingthedsm.pdf> accessed 10
August 2019.

8 Armin Talke, ‘The “Ancillary Right” for Press Publishers: The Present German and Spanish legislation
and the EU Proposal’ (2017) 3 <http://library.ifla.org/1849/1/119%20talke%20en.pdf> accessed 10 August
20109.

8 David Roméan, ‘Google’s Shutdown of Spanish News Service Watched Elsewhere in Europe’ (The Wall
Street Journal, 16 December 2014) <www.wsj.com/articles/google-shuts-spanish-news-service-ahead-of-
new-law-1418728149> accessed 10 August 2019.
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the Copyright Directive’ (2017) 19
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21 July 2019.
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